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LAW OFFICES 
KRIEGER & JORGENSEN 
201! EYE STREET, N. Ww. 


_ WASHINGTON 6, 0. c. TELEPHONE 
: 337-6313 


SEYMOUR KRIEGER 0913-1960)’ 


NORMAN C. JORGENSEN 
LouIs SCHWARTZ 
ROBERT a. wooos 


October 4, 1961 


Ben F. ‘Waple , Acting Secretary RECEIVED 


Federal Communications Commission OCT 4 1961 
Washington 25, D. Cc. 

F.C. C. 
Dear Mr. Waple: OFFICE OF THE SECRETARY 


On behalf of F. L. Crowder d/b/a Harriman 
Broadcasting Co. we are filing herewith on FCC Form 
301 in triplicate an application for a new standard 
broadcast station in Harriman, Tennessee. 


Two extra copies of Section V-G are also 
included in this application. 


Notice has been given by John H. Mullaney & 
Associates, consulting engineers for the applicant, 
to the Federal Aviation Agency. ie 


If there are any questions in connection with 
this matter, it is requested: that they be referred to 
the undersigned. 


Very truly yours, 


KRIEGER & JORGENSEN 


ps. 4 


orman &E./Jorgensen 
Attachments ; | 


FCC Form 50 : 
Marck: 1960 . Budget Bureau No. 52-2014. 13 
can Name and post office address of applicant (See Instruction D) 


Section I es) STATES OF AMERICA : 
FEDERAL COMMUNICATIONS COMMISSION F n L ~ Crowder a/b/a 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST Harriman Broadcasting Co. 2 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION Harriman, Tennessee 


INSTRUCTIONS 


- if o/6- 
a form te to be if appl pO SG-CF 
AM (standard), commercial FM Crequency modulation), of toloviaion Send notices and conmmications to the following-named person at 


broadcast station, or to make changes In exiating broadcast tations. | the post office address indicated if different than above 
Thia form oqnaiate of thie part, Section I, and the following sections: F NAA Crowder 


Section {f, Lega! Qualifications of Broadcast Applicant 


Winimum bows 


Section Il1, Financial Qualifications of Broadcast Applicant Night Bower_in reel dally 
Section 1V, Statement of Program Service of Broadcest Applicant day ime 

Section V-A, Standard Broadcast Engineering Data 
Section ¥-B, FM Broadcast Engineering Data (Specify Stations) 


None 
Seetion V-G, Antenna and Site Information 


8. Ces po troy na Type of station (as Standard, FM, Television) 
Prepare three copies of this form exhibite. ar to One Copy 
of Section I. Prepare two additional copies (a total of five) of Section Standard broadcast 


V-G and associated exhibits. File all the above with Federal Commun!- Station location 


cations Commission, Washington 25, D. C. City stated 
*] CG. Number exhibits serially in the space provided in the body of the Harriman Tennessee 


form and liat each exhibit in the apace provided on page 2 of this 2 - =. ority to make changes in an existing station is 
Section. Show date of preparation of each exhibit, antenna pattern, and 
map, and show date when each photograph was taken. (a) —— facilities 


Section V-C, Televiaion Broadcast Engineering Data 


D. The name of the applicant stated in Section I hereof shall be the 
exact corporate name, if a corporation; if a partnership, the names of all 
partners and the namé under which the partnerahip does business; If an 
unincorporated association, the name of an executive officer, hia office; 
and the name of the association. In other Sections of the form the name 
need be only sufficient for identification of the applicant. 


E. Information called for by this application which is already on file | 

with the Commission (ezcept that called for in Section V -G) need not be 

refiled in thie application provided (1) the information is now on file in 

another application or FCC Form filed by or on behalf of thie applicant; 

(2) the information fa identified fully by reference to the file number (if 

any, the FCC form number, and the filing date of the application or other 

form containing the information and the page of paragraph referred to, 

and (3) after making the reference, the applicant states: ‘‘No change 

since date of filing." Any euch reference will be considered to incor Commission in prior applications or 
porate into this application all information, confidential or otherwise, ow KRWYK Sections submitted herewith and as to 
contained in the application or other form referred to. The incorporated bfefer to the prior application or eererenen 
application or other form will thereafter, in ita entirety, be open to the ormayfon 


public. 
{a not required for applications for minor 


F. Thie application must be executed by applicant, if an individual; by 9 ia power, change in frequency, change ia 
a partner of applicant, if a partnerebip; by an officer of applicant, if a ° from city to city.) 
corporation or association; or by attorney of applicant only under con- 
ditions shown in Section 1.303, Rules Relating to Practice and Pro- Reference (File or Form No. ari Date) 
cedure, in which event satisfactory evidence of disability of appli- ¥ 
cant or bia absence from the Continental United States and authority 
of attorney to act must be submitted with application. 


G. Before filling out thie appiication, the applicant should familiarize 
himaelf with the Communications Act of 1934, as amended, Parte 1, 2, 3 |Have/there been any substantial changes bo] a ed | 
and {7 of the Commiaston’s Rules and Regulations and the Standards of |1nAhe informtion incorporated in this 
Good Engineering Practicd. | gpplication by reference in this paragraph? 


H. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL PARAGRAPHS 

ARE FULLY ANSWERED. IF ANY PORTIONS OF THE APPLICATION ARE WOT AP- | Preper‘of other aplication © nm oeaiemme aut fle 
PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLE 

Fe SE a os Not contingent 


United Staten teeta sive my claim to the use of ary particular frequuny or of tw eum a it the ai of the 
vee ca eates because Of the previous use of the same, whether by license or otherwise, and requests’ en enterinatier ee 
with this application. (See Section 304 of the Communications act of 184). : : 


The applicant represents that this epplication is not filed for the Purpose of impeding, obstructing, 


or delaying determina 
any other application with-which it may be in conflict. al 


F.L. Crowder d/b/a 
Harriman Bro caeting Co. 


Individual a plicant 
‘Title 


Subscribed and sworn to 
before m this 29 day of September _ Pa :) 61, 
(SEAL) 


(Notary public's seal must be affixed where the 
lew of jurisdiction requires, otherwise state 


that law does not require seal.) ; wy ton expires o-5~ G 
commiss: —— 


If applicant 1s represented by legal (Legal) N.E. Jorgensen, 2011 Eye St., N.W. Wash 


or eiwering comeel, state mee ney) John H. Mullaney & Asso., 2000 P St.,N.W. Was 


post o ce_addres 
’ LEXHIBITS furnished as req : 
Neme of officer or eaployee (D by whom or (2 under 
No. of Form whose direction exhibit was prepared (show which) 


III, 2(a)| F. L. Crowder (1) Individual applica 
III, 2(b)| F. i. Crowder (1) Individual applica 
III, 4 | F. L. Crowder (2) Individual applica 
IV, 2(b) | F. L. Crowder (1) Individual applica 
Iv, 7 F. L. Crowder (1) Individual applica 

John H. Mullaney & Assoc. Consulting Engrs. 
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Broadcast Application FEDERAL COMMUNICATIONS COMMISSION 


LEGAL QUALIFICATIONS Name of applicant =F. L. Crowder d/b/ a 
OF BROADCAST-APPLICANT Harriman Broadcasting Co. 


INSTRUCTIONS 


As used in paragraphs § to 10 and 19 to 21, both inclusive, of Section Il of this form, the worda “‘party to thie application’ have the following 
Meanings, respectively: In cane of en individvel epplicent, the applicant. In case of a pertnership epplicent, all partners, including limited and 
silent partners. In cahe of @ corperote epplicent, all officers, directora, atockholders of record, persons owning the beneficial interest in any stock, 
subscribers to any stock, and persone who voted any of the voting stock at the last stockholders meeting. In ‘case of eny ether epplicent, all 
executive officera, members of the governing board, and owners or aubecribers to any membership or ownership interest in the applicant. In case of 
an application for ansigoment or transfer, Section II should be completed only for the assignee or transferee, showing the ownership as It will be 
after the asaignment or transfer has taken place. (Note: If the applicant considers that to furnish a complete anewer to the paragraphe referred to 
would be an unreasonable burden, it may requeat the Commission for a waiver of the atrict terme of thie requirement.) 


1. Applicant.1s (Check one): An individual [XJ] , a general partnership » & limited partnership | » & corporation oO 
8n unincorpora’ association 

2 If applicant ts not an individual, give the State, District, 

Territory or Possession under the laws of which it is organized. DNA 


3. Submit as Exhibit No. + copies, one of which must be properly certified, of (a) if applicant is @ general or limited 
partnership, the partnership agreement; (6) if applicant is a corporation, the articles of incorporation (or charter) and the by 
laws, certified by the Secretary of State or other appropriate official; (c) if applicant is an unincorporated association, the 
articles of association or other legal instrument under which applicant is rane showing the purpose thereof, and the bylaws, 
if any. In each case, submit properly certified copies of all amendments. 

4- If applicant is a corporation or an unincorporated association, indicate specifically by reference to page and paragraph of 
the articles of incorporation or of association, the charter powers relied upon by the applicant to show that it is legally en- 
powered to construct and operate the proposed station. If the articles of incorporation do not specifically authorize kind of 
business sought to be entered into, attach a statement from Secretary of atON other officer interpreting the language relied 
upon. ' 


6. If applicant is an individual, is the applicant a citizen of the United States; or, if 
pplicant fs not an individual, are all p application citizens of the United States? Yes [X] of] 
If the answer is "No", state the name and citizenship of each person who 1s not a citizen of the United States. 


DNA 


7% Is United States citizenship of any party to this application claimed 
by reason of natura} ization? 
If so, state the name of such party, the date and place of 
issuance of fina] certificate of naturalization, certificate 
mamber, and name and location of court authorizing issuance of same. 


S- Is United States citizenship of any party to this application claimed by meseeneot nai patio 
‘Oy or 


> 


of a parent? * 


If so, state the name of such party, the name of the rie 
parent to whom the final certificate was issued, the age 
of the party to this application at the time the certi- 
ficate was issved, and any additional facts relied on to 
establish citizenship, in addition to the information. 
red by Paragraph 7 hereof. 


(0) If applicant ts a corporation, 1s more than 2) percent of the capital stock owned of record % 
or may it be voted by aliens or their representatives, or by a foreign goverrment or a representative DNA Yes | a} Nof—] 
thereof, or by any corporation organized under the laws of a fore: gn count: 

{c) If applicant is a corporation and is controlled by another corporation or corporations, is more 
than 25 percent of the capital stock of such controlling corporation or corporations owned of record oO-DNA Yes | vo] 
may it be voted by aliens, their representatives, or by any corporation organized under the laws of a 
foreign country? 


@) If the answer to any of the foregoing parts of this paragraph is "Yes", submit as Exhibit No. DNA a full disclosure 
concerning the persons and matters involved. 
W- = (a) Has applicant or any party to this application had a station license revoked by order or 
decree of any Federal court? tes [7 no Ex] 
(b) Has the applicant or any party to this application been found guilty by a Federal court of 
the violation of the laws of the United States relating to unlawful restraints and monopolies and 
to combinations, contracts, or em 
(c) Has the applicant or any party to this application been finally adjudged guilty by a Federal court 
of unlawfully monopolizing or attempting unlawfully to monopolize radio commmications, directly or rs (J w KJ 
indirectly, through the control of the manufacture or sale of radio epparatus, through exclusive traffice arrangements, or by any 
other means, or to have been using unfair methods of comp See Section 313 of the Commmications act of 19 
(@) Has the applicant or any party to this application been found guilty by eny court of any felony 
or other crime involving moral turpitude, or of the violation of any State, territorial or local law wT) mK} 
relating to unlesful lotteries, restraints and monopolies and combinations, contracts or agreements in 
restraint of trade, or of using unfair methods of competition? 


Brosdexst Application LEGAL QUALIFICATIONS Section II, Page -c 
19. (Continue) 


e. Is there now pening in any court or acwinistrative borly against the applicant or any party to this Yes, oO No EZ} 
aTplication any action involving any of the matters referred to in Paregrapis 10a, bt, c, am d shove? 


f. Have voluntary proceedings in bankmptey been instituted by, or have involuntary proceed- Yes | | No d 
ine< in hankruptcy ever tween oraxht against applicant or any party to this epplicatian? = 


xe Are there outstarrling any umatisfied Jurigrents or decrees apainst applicant or any party to yes oO so [x 
this application? ; 


+ If the answer to any of the forexoing parts of this Paragraph is "Yes", submit as Exhibit ho. @ full disclosure concemming 
the yersons and matters involved, identifying the court ari the Proceeding (by dates and file nunters), stating the farts upon 
which the proceerting was based or the nature of the offense committed, anc the dixposition of the mtter. 


ee DNA 
CORPORATE APPLICANT 
INSTRUCTION: If applicant 1s ® corporation, answer paragraphs 11 to 16, inclusive. 


ae Se Se 
share authorized issued subscribed d 


12. At the last meting of storkholders were any sheres of stock voted by pro 


Class of stock Meeting date | No. voted by stock No. voted by Of each proxy voting 1 per- 
holders in person proxy wore of each class 
gj 


13. In cammecticn with the stockholders ami stock subscriters named in Table J to this 
form, is the beneficial omer of the stock a person other than the owner of record subscriber? : 


If so, submit as Exhibit ho. . a statement of (a) the name of the omer pcor, or sutscriber, (b) the name of the bere- 
ficial omer, (c) the conflitions urier which the omer or sibscriber holds af votes or has subscribed for such stork, and «) a 
copy of any contract or other instrumnt relating to such coniitions. 


14. as applicant any otter obligations or securities authorized o outstanting which bear voting _ 
Tights either absolutely or upon any contingency? 

If so, submit as Exhibit No. @ statewent of (a) thpfeture of such securities, (0) the face value or par value, (c) the 
rant+r of units authorized, (4) the unter of units iss arr! outstanding, (e) the mrber of units, if any, Proponed to be is— 
sued, (f) the conditions or contingency upon which 1 securities may be voted, anid (g) facts showing whether or not such securi- 
ties have been voted or entitled to be voted in past 5 years and at the present time. : 


18a. Is epplicant corporation, directly or rectly, controlled by another corporation or legal entity? yes [[] no oO 
b. ‘Is 10 percent or more of the stop of applicant corporation owed by another corporation yes [] %o [J 
or legal entit; : m 


C. © foregoing, parts of this paragraph is "Yes", state below the name of such other corporation or 
legal entity, and subwit,4s Exhibit No. (a) @ statement of how such control, if eny, exists emi the extent thereof, ar! 

(0) with respect to 5) other corporation or legal entity, a statement answering paragraphs 11 to 15, inclusive arri the inform- 
tion requested in les I and II of this section. 


name of such o Parent corporation or legal entity, and sutrit as Exhibit No. a statenent for—~ 
lon or legal entity answering paragraphs 11 to 16, and the information requested in Tables I av! I]c 
thfs section, to ant inchating the organization having final control. 


s 


UNINCORPORATED ASSOCIATION (OR ONER LEGAL ENTITY) ————————S—S—S~S—SSSSSCSCS* 


DNGTRUCTION: If applicant is an unincorporated association or a legal entity ofb en iniivirmal, partrership or corpore- | 
tion, anewer paregraphs 17 arti 1K. : 


Organized, and sutmit as Exhibit No. @ copy of such laws. 


18. State the total neter_cftenb or persons holding any omership interest in the applicant. 
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Broadcast Application LEGAL QUALIFICATIONS Section II, Page $ 
OTHER BROADCAST INTERESTS (see instructions on page 1) 


(2. Mame of party having such (3) Call letters of station (4) Incation 
intereat connection (giving dates) or file maber of app) ication 


-L. Crow 
F.L Cr der SOP oar fnership WLIV | Livingston, Tennl. 


Li FS WHBT Harriman, Tenn. 


w 


saa. s sense WDEH © Sweetwater, Tenni. 


w. Is the applicant or any party to this application controlled, directly or indirectly, by any 
person who has any interest in or connection with any broadcast station or aplication of the 
type rererres to in Paragraphs tu(a) to (d)? If so, submit as Exhibit No. giving fW1 

particulars. 


(a) Are any of the parties to this application related to ench other (as lanband, wife, father, 
mother, drother, sister, daughter)? DNA 
(>) Does any member of the immediate family (i.e., husband, wife, father, mother, brother. 
sister, son or daughter) of any party to this application have any interest in or cap % 
with any other broadcast station or pening ap 
(c) If answer in “Yes” to either (a) or (©) above, state of the persona, (6) relationship, (c) nature and extent of 
such interest or connection, (d) name of applicant o letters of station, (e) file mmber of arplication, and (f) location 


a ‘The Comission is seeking in this paragraph information as to contracts and arrangements now in exintence, an well AA any 
arrangements or negotiations, written or oral, which relate to the present or future omership, control or operation of the 
station; the questions must be answered in the 1igi 


(@) Applicant's control over the station in to be by reason of: (Imicate by check mark) 


Omershtp [X ] Otter authority [_ ] 


(>) Neme arxi acidress of the owner of the station (c) #111 the applicant. have and mintain Yer [Xx] bd 
(if other than the applicant) absolute contro! of thr station, its " 

equipment, ani operation, including camtete Rupervision of 

the programs to be brondenal? if "No*, explain 


DNA 


) Are there any docunts, instruments, contracts or underatandings relating to omership, 
management, use or contre} of the stetion or facilities, or any right or interest therein? 


If 90, attach an Exhibit no. copier of a}! such documenta, inatrumnts or ,contracts net 
state the substance of oral contracts or usierstandings. 


| Broadcast Application FEDERAL COMMUNICATIONS COMMISSIO 


FINANCIAL QUALIFICATIONS ms uvlicet F. L. Crowder d/b/a "  g 
OF BROADCAST APPLICANT , Harriman Broadcasting rv: 


The Cawmission is seeking in the questions that follow information as to Contracts and arrangements 
@my errangerents or negotiations, written or oral, which relate to the present or future Tinancing 
mst be ansvered in the light of this instruction. 


now in existence, as well as 
of the Station; the questions 


If performed under a contract for the 
In any event, the cast 
2 Supervision, materials, 
furnishings, etc. should 


Traremitter proper Antenna system, ineluting antenna- Studio technical quiprent, 


Frequency and 
ineluting tubes ‘ground system, coupling equipment, microphones, transcription 
transmission. lire equipment, etc. 


s 6893.00 s 4476.50 


Give estimated cost! or 
Operation for 
first year 


s 3000.00 
b- State the basis of the'estimates in (a) bow. 


Equipment - manufacturer's quotation | 
Land - optioned ‘price 
Construction & other costs - applicant's knowledge or’ local prices 


event operating expenses should exceert operating revenues: 


Existing Capital Credit, deferred 
payments, etc. 


#30 ,645.62 $17,394.14 


@ detailed balance shret of applicant es at the Close of a month within 90 days of the date of 
the application showing applicant's financial position. If the statur and composition of any essets ard abilities on the bal- 
ance sheet are not clearly defined by their respective titles, attach as Exhibit No. schedules whicy 
al 


@ staterent showing the yearly net incore, 
the variax types of activity in which he 


a. Avot of furris on deposit in bank or other depository 
$30 ,645.62 First 
Cc. Newe and adtiress of the party in whose reve the mony is depasite? 
F. L. Crowder 
6. Conditions of deposit (in trust, savirgs, subject to check, on tive deposit, who way draw on accont == what purpose, 
or other corlition) > 
Checking account - subject to personal check of applicant 


e. nether the funds were deposited for the specific purpose of constructing al operating ti atation 
No : 


oadcast Application FINANCIAL QUALIFICATIONS 
FUNDS, PROPERTY, ETC., TO BE FURNISHED BY PARTIES CONNECTED WITH APPLICANT OR BY OTHERS™ ~ 


4. Submit as Exhibit No. 3 a statement setting forth the full name and address of each person (whether 

Or not connected with applicant. but including partners, shareholders, or subscribers to capital stock of the 
applicant) who has furnished or will furnish funds, property, service, credit, loans, donations, assurances, 
or other things of value, or will assist in any other manner in financing station. For each person (other ~ 
than financial institutions or equipment manufacturers) who has furnished or will furnish one percent or 

more of the total of things of value excluding loans from financial institutions and equipment credit supply 
the rdditional information requested in a to g below. For financial institutions or equipment manufacturers, 
supply the additional information requested in h below. ("Furnish" or "furnished" as herein used includes 
payments for capital stock or other securities, loans and other credits, gifts and any other contributions.) 


a. A description of that which has been or will be furnished by each person showing the value thereof 
and any encumbrances thereon. 


b. If the funds or other things of value proposed to be used for the purchase or construction of the 
station have been acquired for that specific purpose, indicate the source or sources thereof. 


c. For each person who has agreed to furnish funds, purchase stock or extend credit, submit a veri- 
fied copy of the agreement by which each person is so obligated, showing the amount, terms of re- 
payment, if any, and security, if any. 


d. For each person (except financial institutions) who has agreed to furnish funds or purchase stock, 
but who has not already done so, submit a balance sheet or, in lieu thereof, a financial state- ' 
ment showing all liabilities and containing current and liquid assets sufficient in amount to meet 

‘current Liabilities (including amounts payable dnring the next year on long term liabilities) and, 
in addition, to indicate financial ability to comply with the terms of the agreement. The bal- 
ance sheets submitted should segregate receivables and payables to show the amounts due within one 
year and those due after one year. The term current and‘diquid assets refers to items such as ' 
cash, or loan value of insurance, government Donds, stocks listed on major exchanges etc., or other 
assets which may be readily used or converted to provide funds to meet the proposed commitments. 
Assets such as accounts receivable. which result from normal operation of a business, stocks of 
close corporations, timberland, building lots, etc., are not considered as a readily available 
source of funds without a specific showing that such assets will provide funds to meet proposed 
commitments. If a balance sheet does not clearly indicate liquid assets sufficient in amount to 
Meet current liabilities and in addition, proposed commitments, it should be supplemented by a 
Statement showing the manner in which non-liquid assets will provide such funds. Any financial 
statement furnished in lieu of a balance sheet should, likewise, describe assets relied on to- 
provide funds, in sufficient detail to permit a determination of current position and should be 
more than a mere statement of total assets and total liabilities or a statement of net worth. 


4s to each person who has or has had in the past 5 years an interest of 25% or more in Qny busi- 
ness or financial enterprise or any official relationship to any business or financial enterprise, 
give full and complete disclosure of the enterprisé, the name and principal place of business, the 
character of business engaged in, and the nature and extent of the interest in or relationship to 
snch business. 


Net-income after Federal income tax, received for the past two years by each person who has fur- 
nished or will furnish funds, property, service, credit, loans, donations, assurances, or other 
things of value. (A statement that income for the required periods was in excess of a certain 
specified amount will be sufficient.) 


“If applicant or any person named in the exhibit has pledged, hypothecated or otherwise encumbered 
any stocks or otiier securities for the purpose of providing applicant’ with funds for construction 
of the station herein requested, submit a statement explaining each such transaction. 


For financial institutions or equipment manufacturers who have agreed to make a loan or extend 
credit, submit a verified copy of the agreement by which the institution or manufacturer is so 
obligated, showing the amount of loan or credit, terms of payment, if any, and security, if 
any. 


See Exhibit 3 

See Exhibits 1 & 2 
DNA 

See Exhibit 1 

See Tables I and II 
See Exhibit 2 

DNA 

See Exhibit 3 


of applicant 


Broadcast Application FEDERAL COMMUNICATIONS COMMISSION Sectia IV 
c Name 


F.L. Crowder d/b/a 
Harriman Broadcasting Co. 


NOTICE TO ALL APPLICANTS 


The replies to the following questions constitute a 
considering the application. 


1. 


representation will consti tute, 


operation to the rep 
the basis upon which the Commission acts on 


joted to the preparation of the replies so that they will reflect accurately applicant's 
Fexponsible judgement of his Proposed Programming policy. 


Proposed operation. 
hand colum while 


(a) State actual minimm weekly schedule of operation under 


the present authorization, &iving opening and closing time and 
total hours. for weelaiays and Sunday. 


2 (a) State for the composite week the percentage of time which 


was devoted to each of the following types of programs (totals 
to equal 100%). . . 


(8) 
(9) 


Entertainment (include here all 
Programs which are intended pri- 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children's, etce) 


Religious (include here all ser- 
mons, religious news, music, and 
drama, etc.) 


Agricultural (include here all 
programs containing farm or mar 
ket reports or other informtion 
specifically addressed to the 
agricu] tural population) 


Educational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) 


News (include here news reports 
and conmentaries) 


Discussion (include here forum, 
panel and round-table programs) 


Talks (include here all conver- 

sation programs which do not faJ1 

under Points (2), (3), (4), (6)» 

or (6) above, including sports) 
ee 


(20) Miscellaneous 


PROPOSED OPERATION (for a typical week) 
(&) State minimm weekly schedule of operation proposed by licen- 


see, permittee, assignee or transferee, giving Opening and 
closing time and total hours for weekdays and Sunday. 


Local sunrise to local sunset 


(b) State the percentage of time to be devoted to each of the 


following types of programs for a Proposed typical week of 
Operation under the authorization requested. (totals to equal 
10. Attach program schedule for this proposed typical week 
and indicate thereon the class of each program in 

with paragraph 40). See Exhibit 4 


(2) Entertainment (include here all 


programs which are intended pri- 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, es 


Religious (include here all 
mons, religious news, music, =. 
dram, etc.) 


Agricultural (ante here 2, 


programs containing Qarm or 

ket reports or other Ration” 
specifically addressed ty ttm 
agricultural population) kia 


Biucational (include bere ips 
grams prepared by or in 

of educational organizations, ON 
exclusive of discussion programdy,, 
which should be classified under 
(6) below) 


News (include here news reports 
ani commentaries) 


Discussion (include here forum, 
panel and round-table programe) 


Talks (include here all conver- 
sation programs which do not fall 
under Points (2), (3), (4), (5), 
or (6 above, including sports) 


Broadcast Application 


Je (a) Dividing the broaricast week into 15 minute periods, 
specify below the mainder of 144 minute periods within such 
i minute periots during the compusite week in which were, 
broadcast (exclusive of non-commercial spot a 
ralt letter announcements and promutional 
sustaining programs) : 


Section IV, Page 2 


() State what the practice of the station will be with respect « 
eto the number and length of spot announcements allowed ina 
iven period. 
4 re z, 


Applicant will attempt to always 
limit .spot announcements to three j 
of not more than 1 minute in length 
(125 words) in any 14 1/2 minute |, 
egment. Under special circumstan¢q 
it may be necessary to increase the 
total number to four, but the total 
length of some will be shortened 
iso that the total commercial time 
will not exceed three minutes in 


any segment. 


(1) No spot announcements or 
comercial continuity 


(2) One spot announcement 
4) Two spot. announcements 
(4) Three spot announcements 


(S) Four spot announcenents 


ber of 144 minute 
periods 


Hot ant call Jetter announcements, and promtional 
ts for sustaining programs) brosicast during the 


composite week which exceeded one minute in length 
Seer definition of spot announcement) 


4. In the tables below the percentages for each segment are to be commuted on the basis of WW percent of the operating hours 
within the particular segment for the seven days comprising the composite week (i.e., if full time operation, 7) hours for the 
& a.m. to 6 Pom. segment, 35 hours for the 6 p.m. to 11 p.m. segment, and the total weekly hours of operation between 11 p.m, 
and 8 a.m. for the third segment). The percentages in the colum headed “Total” are to be commuted on the basis of 10 percent 
of operating hours for the seven days. 

The exact mmber of spot announcements should be stated, including those broadcast within participating Program, but excluding 
call letter announcements (call letters and location) and promotional announcements for sustaining programs. 


NOTE: The purpose of the following talfMiation is to enable the Commission to secure quantitative data as to the pronortion of 


time (to be} devoted to the various classes of brograms. The function of each class of program as part of a diversified program 
structure ts discuxsed in the Commission's Report of March 7, 1946, entitled "Public Service Responsibility of Broadcast Licensees". 


(a) State the percentage of time which was devoted to each of 


(©) Show in the table below the percentage of time proposed to 
the following classes of programs during the composite week. 


be devoted to each of the following classes of programs during 
& proposed typical week of operation, 
PROGRAM LOG ANALYSIS 
(in percentages) 
Sa.m- 6p.m- All Total 
Gp.m. 11p.m. other 
hours 


PROGRAM LOG ANALY6 
(in percentages) 


(2) Network commercial (NC) 
(2 Network sustaining (NS) 
(3) Recorded commercial (RC) 
(4) Recorded sustaining (RS) 
(5) Wire commercial (WC) 
(6) Wire suntaining (WS) 
(7) Live commercial (IC) 
(8) Live sustaining (LS) 
(9) Total comercial 
(33+ 5+ 7) 


(30) Total sustain 


Network commercial (NC) 
Network sustaining (NS) 
Recorded commercial (RC) 
Recorded sustaining (RS) vagy 
Wire commercial (WC) x S 50>" 
Wire sustaining (WS) ory 
Live commercial (10) exe. 
Live sustaining (LS) 

Total commercial 

(14+3+5+7) 


Total sustaining 
(2+4+678) 


Complete Total 
Proposed broadcast hours 
(per week) 


Noe of spot announce- 
ments (SA) (per week) 


No. of non-conmercial 


(per week) 


* Eventually to become 75% commera 


25% sustaining. See Exhibit 4. 


Broadcast Application 


Se (a) Attach as Exhibit Now 

copy of the program log for the seven 
Tosite week analyzed in the pre . 
Jogs are submitted they w ‘ 


affiliated with any network? 
Of the answer is “Yes”, Rive the name of the network. 


the original oro 


7» Attach as Exhibit No. 4 narrative statement on the 
Policy to be pursued with respect to making time available for 
the discussion of public issues, including illustrations of the 
types of programs to be broadcast and the methods of selection of 
subjects and participants. 


See Exhibit 5 


11. If this application is for a television authorization, 
If "Yes", will programs be: Network [7] 


Le State applicant's general Plans for staffing the station, 
commercial, technical, etc.), and the names, 


STATENENT OF PROGRAM SERVICE 


will programs be broadcast in color? DNA ex 0 
Local Live [J] 


including the number of employees in each department (fe. 
residence and citizenship of the general manager, 


Section IV, Page 3 


&- If this application ts for an DNA 
FM authorization, will the programs 

of any AM station operati 

If the answer is yes, 


(a) How many hours per day will be 
devoted to duplicated Programs? 


(©) Call letters and location of the AM 


(c) What kinds of progr: 
dup] icated? © 


(musical, sports, etc.) wil) be 


9. State the average number of hours per week which will be 
used in advertising or Promoting any! business, profession or 
activity other than broarcasting in which the applicant is 
engaged or financially interested either directly or indirectly. 
If this 1s an application for renewal of license, show this 
data for the past license period also. 


none ' 


W- If the data furnished in response to the questions in this 
Section IV do not in the agp} icant's ‘opinion adequately reflect 
station operation, attach as Exhidit No. a statement 
setting forth any additiondl program data that the arplicant 
desires to call to the Commission's attention. (If the anpli- 
cant feels that the Program material classified in Paragraph z 
is susceptible of classifications other than those listed he 
may supplement Paragraph 2 with an explanatory statement in 
this Exhibit.) DNA 

~T 


Local slide [7] 


Program, 
Station manager, program 


tirector and other department heads who have been employed or whom the mplicant expects ts emlon 


Applicant will be General Manager of the station. 


In addition, at least seven 


three in programming, 


people will be employed -- 
one in sales, one in engineering, 
one in general office duties and a station manager. 


All employees will be U.S. citizens 


Broadezst Application STATEMENT OF PROGRAM “SBRVICE Section v, Page 4 
ye 


PROGRAM CLASSIPICATION —— 


A network 

even though the 
een deleted from the 
which are available for 


(It will be noted that any 194 minute segment of a program which is interrupted by a commercial snnounce- 
Mest is classified as a commercial Program, even though the purchaser of the Oterrupting announcement has act 
also purchased the time Preceding and following. The result is to classify so called "participating" programs 
as commercial. without such a rule, a 35-minute program may contain 5 or even more minutes of advertising and 
Still be classified as "sustaining". Under the Proposed definition, a program may be classified as “sustaining” 
although preceded and followed by Spot announcements, but if a spot announcement interrupts a program, the 

14a minute segment so interrupted must be classified as "“commercial.") 


& sustaining program (S) is any program which is neither paid for by a sponsor nor interrupted by a spot 
announcement (as defined below.) 


& network program {N) is any program furnished to the station by a network or another station. Delayed 
broadcasts of transcribed Programs or films, originated by networks are classified as "network" not "recorded." 
Cooperative programs furnished to its affiliates by a network which are available for local spomsorship are 
network sustaining programs (NS) if no local sponsorship is involved and are network commercial programs (NC) 
where there is local sponsorship even though the commercial announcement is made by the station's local 
announcer. Programs are classified as network whether furnished by a nationwide, regional, or special network 
or by another station. 

A recorded program (R) is any program which uses phonograph records, electrical transcriptions, films, 
or other means of mechanical reproduction in whole or in part--except where the recording is wholly incidental 
to the program and is limited to background sounds, sound effects, identifying themes, musical "bridges", etc. 
A program part transcribed or recorded and part live is classified as “recorded” unless the recordings are 
wholly incidental, as above. A transcribed delayed broadcast of a network program, however, is not classified 
as"recorded" but as “network.” A recorded or filmed Program which is @ local live program produced by the 
Station and recorded tor later broadcasting by the station shall be considered a local live program. 


A wire program (w) is any program the text of which is distributed to a number of stations by telegraph, 
teletype, or similar means, and read in whole or in part by a local announcer. Programs distributed by the 
wire news services are “wire” programs. A news program which is part wire and in part of non-syndicated 
origin is.classified 2s "wire" if more than half of the Program is usually devoted to the reading. verbatim, or 
virtually verbatim, of the syndicated wire text, and otherwise is classified as "live." 


A local live program (L) is any local program which uses live talent exclusively, whether originating 
in the station's studios or by remote control. Programs furnished to a station by a network or another sta- 
tion, however, are not classified as "live" but as "network". A program which uses recordings in whole or 
in part, except in a wholly incidental manner, should not be classified as "live" but as “recorded.” hire 
Programs, as defined above, should likewise not be classified as "live". A recorded program which is a local 
live program produced by the station and recorded for later broadcasting by the station shall be considered 
a local live program. 


A_non-commercial Spot announcement (NCSA) is an announcement which is not paid for by a sponsor and 


which is devoted to a non-profit cause-~e.g., war bonds, Red Cross, public health, civic announcements, 
etc. Promotional announcements should be classified as "non-commercial spot announcements" if the program 
promoted is a sustaining program; other promotional announcements should be classified as "spot announce- 
ments". Participating announcements should not be classified as "non-commercial spot announcements” but as 
“spot announcements." War bond, Red Cross, civic and similar announcements for which the station receives 
remuneration should got be classified as "non-commercial Spot announcements” but as “spot announcements." 


A spot announcement (SA) is any announcement which is neither a non-commercial Spot announcement (as 
above defin nor a station identification announcement (call letters and location). An announcement 
should be classified as a "spot announcement," whether or not the station teceives remuneration, unless it 
is devoted to a nonprofit cause. Sponsored time signals, sponsored weather announcements, etc. are spot an- 
nouncements. Unsspomsored time signals, weather announcements, etc., are Program matter and not classified 
aS announcements. Station identification announcements should not be classified as either non-commercial 
Spot announcements or spot announcements, if limited to call letters, location and identification of the 
licemsee and network. Commercial continuity on spomsored programs ts not classified 8S spot announcements. 


Broadcast Application 
Name Of applicant 

STANDARD BROADCAST F, L. Crowder 
ENGINEERING DATA 


. Purpose of authorization applied for: (Indicate ty check mark) 
(If application 1s for s new station or for 


a Conatruct @ new atation 

8 Change power 

c. Change transaitter location 
D. (_Jcnange frequency 

©. (Approval of site and antenna 


vr. Gpecial Service Authorization 
a. in antenna system (including addition of Pu aod 
TV antennas) 


d/b/a 


Harriman Broadcasting Co. 


this fore; if change G is of a 
» answer all paragraphs, otherwise 
Complete only peragraph 2 and the eppropriate 


a Change frequency control equipment 

» Change tubes in lest radio stage 

J- L_jChange systen of acdulation 

K. (_)change transaitter 

L, (_)Install auxiliary or elternate sain 
tranesitter 

© | Jother changes (apecify) 

M. L_JChange studio location 


If this application is not for a new station, summarize briefly the nature of the changes proposed, 


*[3. Station location 
State 


City or tom 
Harriman ; 


Street Address (or other identification) 
€ wov 


Tennessee 


4. Transaitte: location 


Street 
5. Main studio location 
ttate 
Tennessee 


City or tom 
Harriman 


6. Remote control point location 
City or town 


Harriman 
Street Address (or other identification) 


Same as Studio Location 


County 
Roane 


(If the above transmitter bas not been eccepted for licensing by the P.C.C., at- 


tech as Exhibit fo. mmm © complete showing of transaitter details. 
‘Showing should include echematic diagram and full details of frequency control. If] 
changes are to be sede in licensed tranamitter inclute achasatic diagram and give 
fall details of change.) 


8. Modulation sonitor 


9. Prequency monitor 


General Radio 


1181-B 


Street and oumber, if know 
To Be Determined 


F. 
10, Antenna system, inclujing ground or counterpoise _ RY 
Directional antenna: 


Day only (DA-D) 
Might only (DAN) 


Same constants and power day 
and night (DA-1) 


Different constants or power 
day and night (DA-2) 


(If a directional anteme is proposed subeit ‘complete engineering data, Show clearly 
whether directions] cosration 1s for day or night or both. If day and night patterns 

are different give full igformetion on each pattern. This informstion 19 in eddi tice 
to the information tp Paragraph 10 end is sutmitted as Exbibit m. 
and sigved ty the eosinesr gho Gesianed the entenm ayates. ) 


Weight in Sent rH cenalete Tedistor ce 
above bese insulator, or above bese 
sTownded, 


Type radiator 


Vertical Uniform 
Cross-Section, Guyed 


Overall height in feet shove ground. 
(Without obstruction lighting) 


200° 


beight in feet above mean 


o oca 
level, (Without obstruction lighting) 


Overall height in feet above ground, (with 
obstruction lighting) 


960° 


9 height in feet above acen sea 
level. (1th obstruction lighting) 
If antema is either top loaded or sec- 
Elona ised, Geocribe fully es Exniit 


« 


963° 


Excitation Series [y) Sbunt (7) 


Geographic coordinates to nearest second. : 


Por direction astems give coordinetes of center of array. 
Yor single vertical radiator give tover location. 


If not fully described above, give further details and disensions including any 
other entemnes mounted on taver ani asscciated iaolation circuits as Exhibit 


(Helght figures abould not include obstruction lighting.) 


Submit as Exhidit No. @ plat of the tranaitter site showing boundary 
lines, and roads, railroads, or other obstructions; and als layout of the ground 
aystes or counterpoise. Show number and disensions of growd radials or if « counter- 
poise is used, show height and disensions. . 


11. Attach as Exhibit mo. asufficient number of serial photographs 
taken in clear weather at riate eltituies and angles to pereit ideatifice- 
tioe of all structures in the vicinity. The photographs sust be mark 
ti of the scapes a ‘ ‘ 

One 
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Broadcast Application STANDARD BROADCAST ENGINEERING DATA Section V-A, Fage 2 


22. Allocation Studies: ¥ pate 46 
Se Attach as Exhibit Now EE map or maps, having reasonable scales, showing the 1000, 25, 5, 2, normally pro- 
tacted ent tnterference-free contours in mv/m for both Gay and night operation both existing and as proposed by 

the epplication. (NOTE: The 2 nv/m night contour need not be supplied if service is not rendered thereto.) 


{2} For daytime operation, attach as Exhibit Noe EE an allocation study, utilizing Figare M-3 of the 
Rules or en accurate full scale reproduction thereof and using pertinent field strength measurement data where 
eveilabie, a full scale exhibit of the entire pertinent area to show the following: 


(a) Normally protected, the interference-free, and the interfering contours for the proposed operation along 
all azimths. - 


(o>) Complete normally protected and interference-free contours of all other proposals and existing stations 
to which objectionable interference would be caused. 


{c} Interfering contours over pertinent arcs of all other proposals and existing stations from which ob- 
jectioneble interference would be received. 


(a) Normally protected and interfering contours over pertinent arcs of all other proposals and existing 
Stations which require study to show the absence of objectionable interference. 


(e) Plot of the transmitter location of each station or proposal requiring investigation, with identifying 
call letters, file numbers, and operating or proposed facilities. 


(t) Properly lebeled longitude and latitude degree lines, shown across entire exhibit. 
(2) For daytime operation, when necessary to show more detail, attach as Exhibit No. EE an additional 


allocation study, utilizing World or Sectional Aeronautical charts to clearly show interference or absence 
thereof. 


(3) For daytime operation, attach as Exhibit No. EE @ tabulation of the following: 


(a) Azimuths along which the groundwave contours were calculated for all stations or proposals shown on 
allocation study exhibits required by Paragraph 123 above. 


(>) Inverse distance field strength used along each azimuth. 


(c) Basis for ground conductivity utilized along azimuths specified in (3) (a). If field strength measure- 
ments are used, the measurements must be either submitted or be properly identified as to location in Commission files. 


For nighttime cperation, attach as Exhibit No. N.A. » allocation data to include the following: 


(1) Proposed nighttime limitation to other existing or proposed stations with which objectionable interference 
would result, as well as those other proposals and existing stations which require study to clearly show absence 
of objectionable interference. 


(2) All existing or proposed nighttime limitations which enter into the nighttime R.8.S. limitation of each of 
the existing or proposed facilities investigated under C (1) above. . 


(9) All existing and proposed limitations which contribute to the R.S.8. nighttime limitation of the proposed 
operation, together with those limitations which must be studied before being excluded. 


(4) A detailed interference study plotted upon an appropriate scale map if a question exists with respect to 
nighttime interference to other existing or proposed facilities along bearings other than on a direct line toward 
the fectitty considered. 


(6) Utilizing an appropriate scale map, clearly show the normally protected and interference-free contours of 
each of the existing and proposed stations which would receive nighttime interference from the proposed operetion. 


(6) The detailed basis for each nighttime limitation calculated under C (1) (2) (3) and (4) above, including a copy 
of each pertinent radiation pattern in the vertical Plane and basis therefor. 


Attach as Exhibit No. EE tebles of the areas and populations within the contours included in 
Paragraph 12 (A) above, as well as within the normally protected and interference-free contours of each station 
OF proposed operation to which interference would be caused according to the Commission Rules. 


(OTE: See the Standard Broadcast Technical Standards. All towns end cities having populations in excess of those 
given in Section 3.182(g) are not to be included in the tabulation of populations within the service contours. 
The 1960 or later Census Minor Civil Division maps are to be used in making population counts, subtracting any 
towns or cities'not receiving adequate service, and where contours cut « minor division assuming a uniform 
Gistribution of population within the @ivision, to determine the population included in the contours unless a 
wore accurate count is made.) 
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Broadcast Application STANDARD BROADCAST ENGINEERING DATA Section V-A, Page 3 


14. Attach as Exhibit No. EE map or maps having reasonable scales clearly showing the following: 17 


(a) Proposed antenna location 

(b) General character of the city or metropolitan district, particularly the retail business, wholesale 
business, manufacturing, residential, and unpopulated areas (by sysbols, cross-hatching, colored trayons, 
or other means) . 


(c) Heights of buildings or other structures and terrain elevations in the vicinity of the antenna, indicating 
the location thereof. 


(4) Transmitter location and call letters of all radio stations (except amateur) and the location of established 
commercial and government receiving stations within 2 miles of the Proposed transmitter location. Call letters 
end locations of broadcast Stations, including FM and television, within 5 miles must be shown. 


(e) Terrain 


If this application 18 for modification of construction permit state briefly as Exhibit No. N. A « the present 
status of construction and indicate when it is expected that construction will be completed. 


T certify that I om the SOR SOK BION DOKX ROUX ROLOONK WN, Consul ting Engineer for the applicant of the radio 
Station for which this epplicetion is submitted and that I have @zemined the foregoing statement of technical 


information and that 1¢ 19 true to the dest of my knowledge and belief. (This Signature pay be omitted provided the 
@rgineer's original signed report of the data from which the information contained herein has been obtained is 


attached hereto.) 


Peter V. Gureckis 


JOHN H, MULLANEY AND ASSOCIATES 


Applicat {fon 


ANTENNA AND SITE INFORMATION 
see sae B Address = ppticant can be reached in person 
P.0. Box 39, Livingston, Tennessee 


this Section {s sumitced to the Regional Airspace Subcommiztee of the Air Coordinating Comittee for clearance in connection with cesteuetiots toair 
3 that all the data called for de supplied. Previously and separately filed cata must not be incorporates by reference 


Purpose of application (Check appropriate bax) 


@. New ate construction 
b. Alteration of existing enter struchres 
eee in location 
Consulting Engineer 


; i naturel, formti existing nermade 
Jonn H. Mulianey & Associates ee anes oF seer hast mics 
Kddrees cant, would tend to shield the enterma fron aircraft end thereby mini- 
2000 P Street, N. W., Washington 6, D.C, | ™ the sxrcnoutical bnzard of the entecrs. 
Class of station Facilities requested 
: 970 KC, 500 Watts, D A High Hill on South Side of 


Tower 


State County City or Town 
Tennessee Roane Harriman 


SoS Sa Se | SSS es 
Give distance and direction fram, and neme of nearest tom) thetnatuxel! tocustionsiand/orithelexteting wen maselecnacteres 
ae marty listed above. 


Geographic coordinates (to be determined to nearest second. 
For directional anterma give coordinates of center of array.) 
For single vertical radiator a 


North euemne 


4- List all lending arees within 10 miles of antemma site: Give distance andi direction to the nearest Soundary of each landing 
area from tho anterma site. 


S- Description of antenna system (If directional, give spacing and orientation of towers). 


A 200° Vertical Uniform, Cross-Section, Guyed Tower Used in Conjunction 
ith 120 Radials 250° 


Description of ‘tomar (a) 


a 
obstruction light. 
pe ——— a ego 
— height ebove ground 
Overall height above meen sea level Sd a a ee Tae 
If a combination of Standard, Fa, ar TV operation is proposed on the same milti-element array orrey PIE SPSTE SEOREIASY 
aie perme SS Ser oe acrennel secre eae era E shore gromd ext showing 
their! orientation ani sp g in feet. Clear: te if an s 6, rs 
ern as Exhibit No. 8 vertical sketch for tho total — includ: eure reer if 
heig soe zrhibit es EE vertical pl icant features. ‘ly indicate existing portions, f 
Tog tnad propoescifectecaleysbunidanligsedteck thetlcbetnosticatlightetmasioe 
installed and meintained at the uppermost point(s)? 
6. Is the proposed site the seme or inmediately 
adjoining the trenmitter-entema site of other 
stations authorized by the Comteaion or speci- 
fied in snother ‘app 


JOHN H. MULLANEY AND ASSOCIATES 


F. L. CROWDER 


HARRIMAN, TENNESSEE 


BALANCE SHEET 


JULY 31, 1961 


| ASSETS: 


Cash on Hand and in Bank 
Accounts Receivable 
Notes Receivable- A. Smith, Jr. 
Merchandise Inventory 
Bottle and fase SOL Ye 
Equipment: 

Plant Equipment 

Three Automobiles 

Billard Hall Equipment 

Furniture & Fixtures-Personal 
Partnership Interest-Station WLIV 
Cash Surrender Value-Life Insurance 
Dr. Pepper Franchise 
Real Estate: 

Roane Street, Harriman, Tenn 

Residence, Harriman, Tenn 

Land- Overton County, Tenn 

Land- Livingston, Tenn 

Seven-Up Plant, Livingston, Tenn 


5,100.00 


Land Swan Pond Road, Harriman, Tenn 
| TOTAL ASSETS sjelojulnieinieieloelerelotelslcieicicisleieiclcleleieiee hee ene 


LIABILITIES & NET WORTH 
Accounts Payable 
Notes Payable: 


First National Bank, Harriman, Tenn 
First National Bank, Harriman, Tenn 


Dostal-Lowery Company 

Cherry Burrell Company 
Reserve for Payroll Taxes 
Reserve for Depreciation 


5,000.00 


2,179.65 


Exhibit 1 


Sec. III, para. 2a 


-_ 


419 


°30,645.62: | 
9,573.52 
10,100.00 
9,725.00 
10,674.61 


93, 396. 22 
4,600.00 

15,000.00 

118,096.22 
40,000.00 | 
'7,200.00- | 
12,000.00 | 


30,000.00 
20,000.00 
2,000.00 
5,100.00 
41,494.51 
103,594.51 


$ 351,609.48 


4,289.60 


17,000.00 

12,000.00 

4,462.00 
35,641.65 
124.88 
47,844.35 


263,709.00 


F. L. Crowder, Net Worth 
2 
# TOTAL LIABILITIES AND NET WORTH $95505055509555595555-5 351,609.48 
351,609.48 | 


— SSS SS ee 
anarine a & COPPINGER < PUBLIC ACCOUNTANTS . « ROCKWOOD, TENNESSEE 
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Exhibit 2 
See. III, para. 2(% 


The yearly net income, after Federal income tax, for 
each of the past two years of the applicant was in 
excess of $10,000.00 each year. 


2 = Seed 
COLLINS ee eS 
Sec. III, para, 4 


Guns Rapio Gompany 


CEDAR RAPIDS, IOWA, U.S.A. 


“_ Caate 
COLINRAD 


: ACORESS REPLY TO 
TELEPHONE JOHN Ff. STANBERY 


GATLINBURG 436-5497 ~ : P. ©. BOX 3258 
. GATLINGURG, TENN. 


Mr. Freeman L.Crowder, 
P.0.Box $ 39, 
Livingston, Tennessee. 


Dear Mr. Crowder; 


We are pleased to attach two copies of the subject equipment 
Proposal Covering equipment requirements for the planned new 
Harriman, Tennesgee. AM station on 970ke. 


Collins Radio Company appreciztes the opportunity to again work 
with you regarding an AM station. While we have specified the pay~ 
ments of 1/3 cash downpayment and the Yemaining of over a three 
year (36 mo.) period at your own suggestion, we have available terns 
with lower cash downpayment available if you desire then, * 


Should you desire to use this letter as ea part of youe application 
before the FCC, you have our permission to do so. 


If we can be of further assistance in any manner whatever, relative 
to this specific project or any other matters wherein we might aid 
you, please do not hesitate to contact this office or our main office 
at Cedar Rapids, Iowa, You are assured of our interest and complete 
Cooperation at all times. 


Best regards. . 
ge 
: : ‘ohn ¥. 
Encl: Proposal # 11700 Division Mansger/Engineer 


dfa:uv 


= C LLINS = 
= ® _ BROADCAST EQUIPMENT PROPOSAL 


PREPARED FOR 


r 


MR. FREEMAN L.CROWDER, 
re 


P.0.BOX # 39, 

« LIVINGSTON, TENNESSEB, 
RE: HARRIMAN BROADCASTING COMPANY, HARRIMAN, TENN. 
PROPOSAL # 11700 DATED: 6/24/61. 


PROPOSED 500 WATT AM DAY . SB0KC 


SUMMARY 
Transmitting Equipment 
Monitoring Equipment f 
Antenna and Phasing Equipment... ___ 4,476.50 _ : ? 
Studio Technical Equipment / aid. SH2- 53 : 

TOTAL ¢$__TOTAL ss g¢.-_~—«#$28,309, 58 
(TRADE-IN WRITE-UP) =. a / : 


-" 


rr 


BALANCE DUE ¢HBT TOTAL PRICE $17,394, 
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SICOLUNS) 
ZF BROADCAST EQUIPMENT PROPOSAL 


information provided below by the Buyer will assur t i 
Collins reerey y yer assure correct, prompt processing and becomes part of the terms and conditions of 


FCC LISTING OF BUYER NAME AND ADDRESS: 
Harr adcasting C 


TYPE OF BUSINESS: Proprietorship D Partnership [] Corporation [] 


*ROPRIETOR, PARTNER OR CORPORATE OFFICERS: 
NAME TITLE 


SSS 


——__... 


—_—_——————— Ee 
PAID IN CAPITAL —<$—$<—$ SSS LOANS FROM OWNERS $e 
LOANS FROM OTHERS $e 


SOURCE OF OUTSIDE FINANCING: 
COMPANY BANK REFERENCE: 
ADDRESS: 
OWNERS BANK REFERENCE & ADDRESS (LIST IN ORDER OF OWNERS LISTED ABOVE) 
Eee 
————— 
—————————— eee 


a 
SS - - 
FINAL CP RECEIVED? Yes No] 9, PAYMENT: Cash [7] Financed 


. 


'YPE OF ORDER: FIRM [] CONTINGENT (F 


NAME AND ADDRESS OF PERSON_TO RECEIVE ALL CORRESPONDENCE REGARDING ORDER: 
Mr. Freeman L.Crowder, ?.0. : 


Livingston, Tennessee, a 


SHIPPING ADDRESS: : 
660 eeEeEE———EeEeEe———EE——EE Transmitter——__ 
———————_———— eee 
SHIP VIA: Rail Freight Oo Express [7] Motor Freight [qj Best Way [] 
Route and Carrier. 
ANTENNA: Number of Towers__1___ Height 200° Ft. Shunt Feed [ Series Feed 
Line Lengths U 
Phasing Data Included? Yes F No FJ 


IS CORRECT LEGAL DESCRIPTION OF PROPERTY INCLUDED? Yes oO No (J (For Financing Only) 
(Legal description of the property on which the equipment in this order is to be located is a necessary part of the standard con- 
ditional sales contract which will be returned to the customer for his signature before shipment of the equipment; description for 


both studio and transmitter required.) Later 
\ 


this Proposal is signed by the Buyer, returned to Colling Redio Company and executed by it at its office in Cedar Rapids, lowe, it shall become a firm order end 
contract for the purchase by Buyer from Collins of the Equipment and Services herein described, incorporating this sheet page | of ————-pages and all con 
tinuation sheets attached hereto, Hf any, all of which are subject to the terms and conditions specified Including those on the reverse side hereof. 


INS RADIO COMPANY 


bene eney ae) CUSTOMER 
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* (Rev. 10-57) 


1 PRICES. Buyer agrees to 
after called Collins), at its oltice 
articles described hercin, the 
provided, 


2 TAXES. Except a3 otherwise specified, the prices stated herein 
do not include any state, fe-leral, or local gales, use or excise taxes 
applicable to the sale, delivery, or use of sald equipment. and the 
Buyer expressiv agrees t. pry to Collins, in addition to the prices 
herein specified, due ame ef any such taxes which may be im- 
Posed upon or poy ele ns. Ary such tax imposed by a tax- 
ing authority in a state in which Collins is not registered will be 
received und remitted? by Collins as agent for Buyer. 


3. TERMS. Notwithstanding any statement of terms or time of 
payment appearing on the face of this order, Collins reserves the 
Tight to require payment tn advance of shipment or to skip C.O.D. 
It is agreed that title to any articles not fully paid for at time of 
delivery to Buyer shal] be retained by and remain in Collins until 
said purchase price is fuliy paid and if the purchase price is to be 
paid on an installment busis, Buyer will at ume of delivery execute 
@ note for such purchase price and a conditional sale contract or 
chattel mortgage as Collins shall specify, all upon forms customarily 
wed by Collins in similar transactions in the state of the Buyer. 


4, DELIVERY. Unless otherwise specified, delivery will be made 
fo.b. the place of location of Collins’ factory from which Collins 
elects to make shipment, according to the delivery schedule speci- 
fied herein, which schedule 1s approximate and zubject to delays 

due to c2zuszes beyond Collins’ control including but not limited 
inability to obtain material, labor, or manufacturing facilities, acts 
of God, or of the public enemy, any preference, prioti'y or allocation 
order issued by the Government or any other ac: of Government, 
ndemics, ntine restrictions, stril-er, freight eme 

suppliers. In the event of 
4 accordingly for "3 
clay. In no ever 

% . Buyer agrees tin’, Collins may 
unconditionally appropriite to order equipmci.: of the descrip- 
tion set out on the frce of this order by packing same fur.shipment 
to Buyer and notifying Buyer that same has been dene; thereupon 
the sale shall be deemed complete subject to Collins’ right to pos= 
session of and a lien upon smd equipment (or to Collins’ reserved 
title in case property is to be covered by conditional sales contract) 

for the unpaid purchase price. . 


Except as otherwise provid 
described 


pment, accessories, tubes and betteries, 
) ecient occas ype'commber and aoe serene 


* Berein will deliyer full radio 


GENERAL CONDITIONS OF SALE 


{c) Equipment or accessories ahall not be deemed to be defective 
if, due to exposure or excessive moisture in the atmosphere 
or otherwise after delivery, it shall fail to operate in @ normal 
Or proper manner. . 

Collins further guarantces that any radio transmitter described 

juency power output at the antenna 

lead when ‘connected to a suitable Ibad,’ but Zuch guarantee shall 
not be constuied as a guarantee of any definite coverage or range 
of said apparatus, : 

The guarantee of these paragraphs {s void if equipment Is altered 
or repaired by others than Collins or its authorized service center, 

No other warranties, expressed or implied, shall be applicable to 
any equipment sold hereunder, and the forcroing shall constitute 
the Buyer's role right and remedy under the agreements in this 
paragraph contained. In no event shall Collins have any liability 
for consequential damages, or for loss, damage or expense directly 
or indirectly arising from the use of the products, or any inability 
to use them either scparately or in combination with other equip- 
ment or materials, or from any other cause. 

The foregoing, is not applicable to amateur equipment which 
equipment is under the guarantee printed in the instruction 
book accompanying such equipment. 


7. PATENTS. Collins agrees that it will defs at its own expense, 
all suits against Buyer for infringement of any United States patent 
or patenis covering, or alleged to cover, either said apparatus itself 
in the form sold by Collins, or the normal operation thereof, where 
the only issue in such infringement suits involves the Buyer's use 
of anid spraratus, as so sold, for the purpose and in the manner 
contempiatedl by this agreement, and Collins agrees that it will pay 
all sums which, by final judgmen: cr decree in any such suits, may 
be assessed r7ainci the Buyer on account of such infringement, pro- 
vided that Cullins shall be given (1) immediate written Notice of all 
claims of any such infringement and uf any suits brought or threate 
ened against Buyez, and (1i) authority to assume the sole defense 
thereof through its own counse} 1..d to compromise or settle any 
suits so far as this may be done vsti ut preiudice to the right of 
the Buyer to continue the use, as contemplated, of the apparatus so 
. If in any such suit so defended the apperatus is held to 

constitute an infringement and its usc is enjoin 
of any claim of infringement Collins deems it 

ins may either pro-wre the right to continue 
for the Buyers or rep. = 
or m ly said equipment 
the infris 
sonable alleen se or chsole. cence, The complete 
liability of Collins for any ruch inf; sment, or claim of 
ment, shall be limited to i 


8 SUBSTITUTIONS 
resi wea tress 
the performante, v 
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BROADCAST SALES PROPOSAL — ~—- zo 


Se 
DESCRIPTION , UNIT PRICE 
Se 


TRANSMITTING EQUIPMENT 


AM Broadcast transmitter, Golling T: = 
1000/5009 


watt, complete with one set of tubes, one crystal and two in- 
struction books, Transmitter to be tested for a frequency 0: ¢, 
with a load impedance of —__- ___ohms, : $4, 775-00 


Spare OES (F.C.C.) set for. Collins 
Ome 0) V9 


Ty, transmitter, 133.00 


Spare crystal forColling Type_20V3_(970k0) transmitter. . 90.00 
Remote Control System: —Collins/Puat Type—_lOBFo 


for Collins_20V=3 watt AM broadcast transmitter. 
1. Controls: _Tower Lights & Current Filaments, Plate Power 
Fiate Voltece (output) nena Plate Powe 
. Nien; Filament Line Volts, Plate Voltage, Fate Gisven 
Antenna current. —-—--——_- > are 
2. Unity, 208-OF-1F, 5§4,18,38, 218 (750 aim S000) GSES 
: & 


No Fully tested for both lo 


“Rectory Installed: Yes and remote operation ae , 1,470.00 


Limiter Amplifier: Collins Type 20rd ish one set 425.00 
of tubes and instruction book. f 


MONITORING EQUIPMENT 


AM Modulation Monitor_GR/Collins “Typ 19318 ; 650.00 
ith one set of t: d instructi 1. ' 
AM Frequency Miniter BADOLTIng Type__218-B 1,025.00 


with one set of tubes and instruction manual, 

FM Frequency/Modulation Monitor. 

T: with one set of tubes and instruction manual, } 
Phase monitor, Type —___, complete wiith remote antenna, 
current meters for. tower array. 


Field intensity meter, So — with one set: 


of tubes and instruction manual. 


Conelrad Receiver ZOTF Type__Conelart for (rack) 140.00 
Stxkte) mounting. f . 

Colling 428-7 1000w Altenna Toning Unit, housed in weatherproof 

Cabinet. (Less remote metering equipment 350.00 


Remote Meter Kit cinclyding remote neter, thsrmocouple, curtent 
transformer and hariware . 75.00 
Collins 2 Wire Tower Lighting Filter, to be housed in Tuner (2000) _ 22.50 


RG2180 S0lid~dielectric coarial T/L. for direct burial 76/f%. 114.00 
(supersedes 26170 ; 


25-06 GHEY. Shy CUSTOMER ; Par... _or_.. — 


« 
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BROADCAST SALES PROPOSAL 


DESCRIPTION 
ANTENNA and PHASING EQUIPMENT 


Antenna tower, Utility x Type. #220 — LJ ‘eet 
abov 10. (COATES -Galv.), » (SEI, Insu- 
lated), (EXIAKATAER Comte the fuses ‘ 


i. % Base ins tor, plate, guy wire, guy insulators, anchors for imbedding in 
concrete-and all necessary hardware for guyed towers. 
2 Lighting kit in accordance with F.C.C. specification___4=2__ including: 
ZX) 300 mm beacon 
XI Obstruction lights 
%) Flasher mechanism 
ZN exposed wiring for tower height 


Necsesany nduit. ire for tower hei 
ecessary conduit_and wire for er " 
PE. pees ES Type PETI05C —3000 watt ) 


8. Erection drawings 
Ground system material consisting of: senj— 
———bs., Copper ground wire, £10 awe, bare’ Saft, annealed, 
approx. __feet, for antenna ground system. 


———bs,, 2"x 032” copper ground stray, 4.02 ft. per Ib., approx_200 ft, 
———bs.,. 4"x .032” copper ground strap, 2.01 ft. per Ib., approx___ft. 


3 shts., 8°x 24" Pues Toe CDPE SHAT "SHER stZ) 
Installation_Ut Fayre of RS aso ace | ane antenna tower(s) 


2. Concrete base and anchor installation, tower erection, installation of F.C.C. 
nee kit, painting of tower with one coat of paint per applicable CAA 
regulations. 


2. All tower erection equipment and labor, (plus concrete ), to 
be supplied by tower erector. Included in iten : % 

Installation of ground system, including: By Customer 

a. Plowing-in of______radials, each___“~_feet long, minimum depth to 
be______iriches; __mmm_radials ___ feet long, minimum depth 
——_——_inches; interspersed between long radials. 

b. Installation of____sheets of 8’x 24’ expanded copper mesh and all 
necessary bonding to form ground screen_____by____ feet. Tower 
erector to supply installation materials such as brazing rod, silver solder, 
etc., required for installation of wire, screen mesh and bonding straps as 
designated elsewhere in this proposal. By Customer 

Prices quoted on tower erection work, ground system installation and instal- 

lation of concrete foundation and anchors are based on normal soil, weather, 

labor costs and building restrictions prevailing. Abnormal soil conditions 
such as swampy, sandy, rock, peat or frozen soil or unusual weather condi- 
tions such as heavy snow, zero weather make this quotation subject to review. 

Site must be accessible by truck and other equipment, and must be free of 

trees, brush, rock and other obstacles and/or debris, 


Buyer will cause inspection to be made of the tower and site during the course 
of erection and will advise Collins immediately of the existence of any condi- 
tion or of any action or failure to act on the part of the tower erector because 
of which erection may not proceed ag provided herein. When the tower is in 
Place, a joint inspection will be made by Buyer, Collins representative and 
the tower erector and the tower will be accepted by Buyer and Collins, condi- 
‘tioned only upon exceptions, if any, to such specific items requiring correc- 
tion as appear in the course of such inspection. When these items hgve been 
corrected, Buyer shall indicate final acceptance of the tower. After final ac- 
ceptance, Buyer’s right with respect thereto shall be limited to recovery 
under the tower erector’s warranty. 


Phasing system_—______ Type__ containing networks and equip- 
ment for control or phase and amplitude in a_______ tower, 
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BROADCAST SALES PROPOSAL a= 


UNIT PRICE 
STUDIO TECHNICAL EQUIPMENT : 


Studio. speech console Colling __ Type_212F-2___, complete with 
tubes and instruction book, and including the following units: 
Bie 856A-1 Amplifier(s) 
—1______ 356B-1 Program/monitor amplifier(s) 
—1__ 3565-1 Limiting amplifier(s) 
356Q-1 Cue amplifier With builtin Sta-Level Anup, 
409X-(2) Power supply(s) 
Relay unit(s) 
499G-1 Shelf assembly(s) 
12-pin Plug & cable assembly(s) 
15-pin Plug & cable assembly(s) 
1 Power cable(s) Cue Pots - . “ 1,655.00 
ipti —Collins ____ type_TT-2008__12" 3 Spa. 
crenseription turntable(s). = 149. 95 299.90 
ton a ay? 1313" —— 34.00 68.00 
Playback am (8) —_ ——___—____—_ Type 50 57.50 215.00 
pecans) Re Eres : 
22.50 45.00 
(sapphire) (diamond). 


Microphone(s)_Colling 72,50 145.00 
Microphone(s). 48. 50 


7-80 
8.60 


Speaker(s)__Colling — 


—20__, 
Permanent magnet type. ' high-fidelity 54.00 


Speaker(s)__ Type—_____, 

permanent magnet type. és 

Speaker housing(s)__Argomg_ Type _SCB-8 tor 8 inch speaker, 32.60 
—mahog finish, __wall/comasr >, . 


Speaker housing(s)—__ 


19.80 
325.00 


Collins _ 
complete with tubes, instruction book and case. 
—Ampex with the || 
ears & Low Z input trans. : 617.95 
Jack panel(s)__Corzins Type—_—__ pir 30.00 


8. oe 00 
Patch cord(s) __ 2+" __ inches, a 33 


Serpe ce pe ities | : 


75.00 


30.00 
16.00 


7.00 

5.9% 

ica 
Connectors, ___8_Pemale Wall Recent 12. 
Collins Announcer complete with Two TT-200 Turntables, Audax Tone Arms 
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BROADCAST SALES PROPOSAL 


DESCRIPTION 


STUDIO TECHNICAL EQUIPMENT (cont.) 


PPR-190 Playback 19W Playback Units 
P-150 Playback 
43-190 Recording Amplifier 19" Record Amplifier 
A-150 Recording Amplifier : 
RC-RP Remote Control 
RC-P Remote Control 
RC-R Remote Control 
AMS-3 Automatic Switcher 
AMS-4 Automatic Switcher 
Console Cabinet 
Console Cabinet 
Desk Wing Console 
Desk Wing Console 
Cartridge Storage Rack 
Cartridge Storage Rack 
200-C Magneraser Bulk Tape Eraser 
7O-Second Tape Cartridge (19 bax 6 cartridges each) 
‘xSecond Tape Cartridge 2s ® 
3%-Minute Tape Cartridge 
- 5%4-Minute Tape Cartridge 
10%-Minute Tape Cartridge 
16-Minute Tape Cartridge 
31-Minute Tape Cartridge 
3%-Minute Alignment Tape 
M-151 Bulk Tape (1700’) 
Series 300 Blank Cartridges 
Series 600 Blank Cartridges 
Series 1200 Blank Cartridges 


1 
2 
2 
5 
5 
2 
2 
1 
1 


TOTAL NET BROADCAST PRICE 


Note: The lists of equipments and material herein quoted jis subject 
to revision at the time the C.P, is granted to meet and specific 
requirement which may exist at that tine. 


CUSTOMER 
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BROADCAST EQUIPMENT PROPOSAL 


1. ____% down at time of order; balance payable in______days. 


FINANCE TERMS 


1 __33=27. BFascwn at time of order; %o additional at time of shipment; balance payable in__36 equal 
monthly payments, including add-on interest of 4% per annum on the initial unpaid balance; first payment due and 
‘payable not later than___00 days after shipment of the transmitter, 

2. This proposal will be converted by Collins to a note and conditional sales contract on Collins standard forms, both of 
which will be returned to the customer for his signature prior to shipment of the equipment. : 1 


3.: The Buyer will supply a detailed legal description of the property on which the equipment is placed, including the 


name of the owner of the property and the extent of the Buyer’s interest therein. This will be required for processing 
of the conditional sales contract, 


CONTINGENT ORDER 


1, %o with order; % on receipt of Construction Permit by ,customer, Balance payable in. 
equal monthly payments, including add-on interest of 4% per annum on the initial unpaid balance; first payment due 
_ and payable not later than______mtm__days after shipment of the transmitter. 
CONTINGENCY CLAUSE 
Purchaser is in the process of filing an application with the FCC for 
with the understanding that such application will be granted by the 
be cancel 


at the price in effect at time of shipment. ; 
2. TRADE-IN’ EQUIPMENT TO BE DELIVERED F.O.B. CARRIER, POINT OF SHIPMENT. 


CLAIMS CLAUSE 
All claims to carrier for equipment damaged or lost in transit shall be made by the buyer. Collins will not in any way 
be obligated for the replacement of such equipment. ‘ 


. 


RESTOCKING CHARGE © 
All sales shall be final and merchandise not returnable without advance approval of Collins. Please contact our service 
repair department for instructions. If return for the buyer’s convenience is allowed, a 15% restocking charge shall be 
made. 5 

) : 


MISCELLANEOUS NOTES DELIVERY: SHIBMENT ON AL, MATERIAL HEREIN QUOTED CAN EEMADE 
WITHIN THIRTY DAYS TO FIVE WEEKS AYTER THE ORDER RAS 
BEEN MADE FIEM AND PAYMENT OF INDICATED33-2/3% DOWEPAYMENT 
RECEIVED MY MAIN OFFICE OF COLLINS RADIO COMPANY, CEDAR 


¢ 


RAPIDS, IOWA. 3 


SAGAR PREY. 8-601 


EXHIBIT 4 ’ 
Sec. IV, paras. 2(b) & 4( 


While the analysis of the attached program proposal shows 
48.4% commercial and 51.6% sustaining programming, applicant 
wishes to state that this is simply an initial programming 


proposal and one that the applicant plans to put into effect 


at the start of operations of the proposed station. After 


the initial period of operation has passed, applicant hopes 
to have a number of the sustaining programs available for 
sale and to increase the commercial programming to 75% 
with 25% remaining for sustaining time. 
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EXHIBIT 4 - 
Sec. IV, par. 2(b) 


Monday through Friday 


Sign on and News 
Time in Tempo 
vw w wv 


Farm Report 
News 


Time in Tem 
iy ly 


Ww w il 


News Round Up 

Time in Tempo 
Harriman School News 
Time in Tempo 

wv w wv 


News 

Time in Tempo 
Morning Devotions 
Melody Lane 

News 

Melody Lane 

News 

Melody Lane 

ws iy 


wt Lil 


Market Reports 


Rhythm Ranch 

News Round Up 

Rhythm Ranch 

News 

Southland Serenade 
Salute to Swing (M-W-F) 
Georgetown Forum (Tues. ) 
‘Youth Speaks (Thurs.) 
Salute to Swing 

News 

Easy Listenin* 

News 

Easy Listenin’ 

News 

Sports Today 

Twilight Time 

Vespers 

Twilight Time 

Sign Off 


Saturday 


Sign On and News 
Western Ballad Time 
" w Lid 


Farm News of the Week 
News 
Western Ballad Time 
News 
Time in Tempo 
w tt w 
News 
Time in Tempo 
bad Ww w 
Our Schools in Action 
News 
Tops in Pops 
News 
Tops in Pops 
Noontime Devotions 
- Guest Star 
News 
‘ Record Round Up 
County Agent 
Record Round Up 
w w w 
. News 
At Your Request 
At Your Request 
Harriman City Council 
News : 
At Your Request 
I Love To Tell The Story 
News 
Record Round Up 
Student of the Week 
Sports Today : 
Twilight Time 
Sign off 


Sunday 


Sign On - Hymns of all Churches 
News 

Music For Moderns 

Around The World In Song 
News 

Around The World In Song 
Sunday School Lesson 
Hymn Time 

Church of the Air 

News 

Sunday Serenade 

News 

Sunday Serenade. 

Our Civic Clubs 

Harriman High School Band 
Sunday Serenade 

News 

Sunday Serenade 

Gospel Hour 

News Round Up 

Sunday Serenade 

Sign off 


Exhibit 5 
Sec. IV, para. 7 


It will be the policy of the applicant to make time 


available on san impartial basis for the discussion of public 
issues of importance in the listening area. Speakers will 
be chosen on the basis of their knowledge of the subject 
under discussion as well as ability to give a fair and 


reasonable presentation of the facts. 


The station will actively seek out ideas worthy. 
of discussion and participants for its discussion programs. 
It is the applicant's intention to have forum type programs 
whenever need for these programs arises. 
SS 


FCC-Form 714. FEDERAL COMMUNICATIONS COMMISSION Form Approweu~ 
July. 19620” WASHINGTON 25, D. C. Budget Bureau No. 52-R178 


~ 


REQUEST FOR STATEMENT CONCERNING ANTENNA STRUCTURE NOTIFICATION 
TO FEDERAL AVIATION AGENCY 


TO THE APPLICANT: 

The Federal Aviation Agency (FAA) pursuant to revised regulations, effective July 15, 1961, requires notification of proposed 
antenna structure construction or alteration in accordance with “‘Part 626--Notice of Construction or Alteration; Criteria, Procedures 
and Rules for Determination of the Effect of Proposed Structures Upon the Use of Navigable Ai cordingly, it will be 
necessary to indicate the status of your proposed antenna structure by checking the appropriate stat low and returning it to 
the Federal Communications Commission, Washington 25, D. C. S 


TO THE FEDERAL COMMUNICATIONS COMMISSION (FCC): 
o Notice has been filed with the Federal Aviation Agency 
of the antenna structure proposed in this application. 
F.A.A. Regional 
Office where filed __....... southern Region 


By whom filed .........John H. Mullaney € Associates 
oO The proposed antenna structure in this application has been analyzed under Part 626 of 
the F.A.A. Rules and it has been determined that notification is not required. 


F. L. Crowder d/b/a 


SXACT NAME IN WHICH FCC RADIO NAME OF RADIO SERVICE AND. SIGNATURE OF PERSON 
APPLICATION WAS FILED PCC FILE NUMBER (SEE BELOW) MAKING STATEMENT 
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JOHN H. MULLANEY AND ASSOCIATES 
A DIVISION OF MULTRONICS. INC. 


ENGINEERING EXHIBIT EE 


HARRIMAN BROADCASTING COMPANY 
HARRIMAN, TENNESSEE 
SEPTEMBER 18, 1961 


ENGINEERING STATEMENT IN SUPPORT OF AN APPLICATION FOR A NEW STATION 


970 KC 


- 0.5 KW-D 


. vey se 
JOHN H. MULLANEY AND ASSOCIATES 


A DIVISION OF MULTRONICS, INC. 


_ HARRIMAN BROADCASTING COMPANY 
HARRIMAN, TENNESSEE 


Affidavit of Engineer Preparing Report 

Introduction 

F.C.C, Form #301, Sections V-A and V-G 

Figure 1 - Discussion of Conductivities, Effective Fields, Ete. 


Figure 1-A - Tabulation of Azimuths, Radiations and Soil OES 
Used for Allocation Studies 


Figure 2 - Proposed 1,000 MV/M and 25 MV/M Contours 
Figure 3 - Proposed 25, 5, 2 and 0.5 MV/M Contours 
Figure 4 - Proposed Allocation Study (M-3 Map) 
Figure 5 ~ 5-B - Proposed Allocation Study (Detail) 


Figure 6 - Tabulation of Populations and Areas 


Figure 7 - Method of Determining Populations and Areas 


Figure 8 - Aerial Photograph 
Figure 9 - Plat and Antenna Ground System 
Figure 10 - Airways Map 


Figure 11 - Tower Sketch 


JOHN H. MULLANEY anp ASSOCIATES 
RECEIVED 38 
OCi 4 496) 


F.C.C. 
Peter V. Gureckis, being first duly sworn upon oath, depused QhdaSaC"Ehery he 


CITY OF WASHINGTON 


) 
) SS: 
) 


DISTRICT OF COLUMBIA 
» 


is a member in the firm of John H. Mullaney and Associates, in Washington, D. C., 
that they have been retained by Harriman Broadcasting Company, to prepare an en- 
gineering statement, and that his qualifications are known to the Federal Communi- 
cations Commission. He states that the calculations and exhibits in the accompanying 
report were made by him personally, under John H. Mullaney's direction, and that all 
facts contained therein are true of his own knowledge, except where stated to be on 


information or belief, and:as to those facts, he believes them to be true. 


CY, € 
J BE, stl . 
Peter V. Gureckis 


JOHN H. MULLANEY AND ASSOCIATES 


’ Subscribed and sworn to before me this 18th day of September, 1961. 


My Commission Expires: Gey. SY, (963 
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JOHN H. MULLANEY AND ASSOCIATES 
A DIVISION OF MULTRONICS. INC. __ 


HARRIMAN BROADCASTING COMPANY 


HARRIMAN, TENNESSEE . RECEIVvep 
[CT 4 tog, 


INTRODUCTION: OFFICE of a = 
RETARy 
This Engineering Statement was prepared on behalf of the Harriman 
Broadcasting Company, which requests 970 KC, 500 watts, non-directional, 
daytime only, at Harriman, Tennessee. 
This application creates a negligable amount of and the only inter- 


ference sustained by the presently existing daytime operation of WNOX, 


Knoxville, Tennessee. Furthermore, this application will not create inter- 


ference to any other presently existing or proposed standard broadcast 
stations. 

This application, however, will receive interference’ from WAVE, Louis- 
ville, Kentucky (present and Proposed operation); WIIN, Atlanta, Georgia and 
WWIT, Canton, North Carolina. The total interference resulting to this pro- 
posal, considering interference from existing and proposed radio stations, 
represents only 7.2 percent of the population within its proposed normally 
protected 0,5 mv/m contour. 

Answers to questions in F.C.C. Form #301, Sections V-A and V-G, are 
incorporated in the following Figures 1 through 11. Also included, is F.C.C. 


Form #714, concerning antenna structures. 
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JOHN H. MULLANEY AND ASSOCIATES 
A DIVISION OF MULTRONICS. INC. 40 


1 


| FIGURE 1 RECEIVen 
Oli 4 196) 
HARRIMAN BROADCASTING COMPANY Y 


OFFICE ofc: C. 
HARRIMAN, TENNESSEE OF THE Secrey, = 


I - Basis for Determining the Service and Interference Contours Shown in This 
Engineering Exhibit: 


(A) - Conductivities: 

The F.C.C. Conductivity Map, Figure M-3 in Part III of the Commission's 
Rules, has been used to establish the conductivities for the proposed con- 
tours of this application at Harriman, Tennessee, and the contours of all 
other stations shown in this report. If applicable, proofs-of-performance 
measurements for stations having such measurements, are used in checking 
adjacent and co-channel allocation problems. 4 
Location of Contours: 

All contours shown in this application were determined in the usual 
oF prescribed in the Commission's Rules. The “Equivalent Distance” 
method of computation, Section 3.183(c) in Part III of the Commission's 
Rules, for determining the location of contours where variable paths of 
conductivity intervene, has been used where applicable. 

Unattenuated Field Intensities: 

Figure 8, in Part III of the Commission's Rules, has been used to 
determine the non-directional unattenuated field intensity for the pro- 
posed antenna System. The unattenuated field intensity was determined 
to be 128.7 mv/m for a 500 watt operation. Inverse distance fields 
for other stations, operating non-directional, associated with the 
allocation: problems in this application, were determined from Figure 8 


in Part III of the Commission's Rules. Reference was also made to proofs- 


of-performance on file with the Federal Communications Commission in 
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PAGE 2 OF FIGURE 1! - HARRIMAN BROADCASTING COMPANY - HARRIMAN, TENNESSEE: 
Ee EN IN BARRAMAN , TENNESSEE > 


I - Basis for Determining the Service and Interference Contours Shown in This 


Engineering Exhibit (Continued): 


(Cc) - Unattenuated Field Intensities (Continued): 
determining the measured TadEaCEORs for Radio Stations WAVE, Louisville, 
Kentucky; WIIN, Atlanta, Georgia; and WNOX, Knoxville, Tennessee. It 
was found; however, that the measurements on file for WAVE and WIIN 
did not extend in the pertinent directions toward the Harriman 0.5 
mv/m contour even when considering a 10° off-set for the measured 
radial. Therefore, the Commission's Figure M-3 was used to establish 
the conductivities for their contours. Pertinent unattenuated field 
intensities for each of the stations concerned with this application 
are listed in the following paragraphs. 
25 MV/M Coverage to the Main Business Area and the City Limits: 

Figure 2, attached, demonstrates that the proposed operation for 
this application will place better than the 25 mv/m signal over all of 
the main business and industrial area in addition to covering the en- 
tire City of Harriman, Tennessee. Consequently, no showing has been 
made as to the general character of the city as required by Paragraph 

. 14-B, Page 3 of Section V-A, F.C.C. Form #301. 
Allocation Problems: 
This application will create interference to the existing opera- 


tion of Ratio Station WNOX, Knoxville, Tennessee, as shown in the 


“e 


Engineering Exhibit EE, Figure 5-4. 


The present operations of Radio Stations WIIN, Atlanta, Georgia; 
WWIT, Canton, North Carolina; and the present and proposed operation 
of WAVE, Louisville, Kentucky, will cause interference to be received 


by this proposal, as shown in Figure 5. 


JOHN H. MULLANEY AND ASSOCIATES 


A DIVISION OF MULTRONICS, INC. 


HARRIMAN, TENNESSEE: 


I - Basis for Determining the Service and Interference Contours: Shown in This , 
Engineering Exhibit (Continued): 


(E) - Allocation Probiems (Continued): 
an rob toms (Continued): 


PAGE 3 OF FIGURE 1 - HARRIMAN BROADCASTING COMPANY - 


With the above exceptions, this application does not create 


interference to any other presently ,existing or proposed radio. 


stations. 


JA 42 


JOHN H. MULLANEY AND: ASSOCIATES 
A DIVISION OF MULTRONICS. INC. 43 


PAGE 4 OF FIGURE 1 - RADIO STATION WCIN - CINCINNATI, OHIO: 
ee EE EUS 


III - EQUIPMENT (Continued): 
(E) - Technique Used_in Making Impedance Measurements (Continued): 


This procedure is the same as set forth by the manufacturer. 
IV. - METHOD OF DETERMINING POWER INPUT: 

Figures 4 and 5 are a tabulation and plot of the test antenna resistance 
measurements. ‘The base impedance for the antenna at 1480 KC ane found to be a 
19.0 +f 2.7. This is a reasonable impedance for the antenna when consideration 
is given to the top-loading. The power output of the transmitter was determined 
by the direct method. The base current was held as closely as possible to 3.63 
amperes in order to obtain a constant output of 250 watts. The transmitter out- 
put power and the input power to the antenna was maintained in accordance with 
the Commission's Rules. 

V - STATION OPERATION: 
The test transmitting apparatus was under constant control and attendance 
of Paul L. Brown, Thomas F. Schoenang, and Paul B. Cram, all having first class 
radio-telephone licenses. Station logs were maintained in accordance with the 
Commission's Rules and are attached to this report as Figures 16 through 16-1. 
VI - TECHNIQUE USED IN MAKING FIELD INTENSITY MEASUREMENTS: | 

Field intensity measurements were made on the WCIN test antenna between 
August 22, 1961 and August 31, 1961. All measurements were taken using good 
engineering techniques and were analyzed by this office. A total of eight 
radials were run on the test antenna. They are: N 9° E, N 54° E, N 99° E, 

N 144° E, N 189° E, N 234% £, N 279° E, and N 324° E, 

The N 169° E radial was selected in order to determine the effective 

conductivity over the main business and industrial areas of the City of 


Cincinnati, as requested by the F.C.C.. The other seven radials, spaced 


JOHN H. MULLANEY AND AsSociATES 
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FIGURE 1-A 44 


HARRIMAN BROADCASTING CO. 
HARRIMAN, TENNESSEE 


‘TABULATION OF AZIMUTHS, RADIATIONS, AND SOIL CONDUCTIVITIES 


USED FOR ALLOCATION STUDIES 
ee 
1. Proposed Harriman, Tennessee - 970 KC, 500 W-D: 


Azimuth Radiation (mv/m/KW) Conductivity . 


N 0° E Thru N 360° E 182 oan Figuré M-3 
(In 10° Increments) 


Radio Station WWIT - Canton, North Carolina - 970 KC, 1 KW-D: 
—[——— ion, Korth Carolina - 970 KC, 1 KW-D: 
Azimuth Radiation (mv/m/Kw) Conductivity 


N 0° E Thru N 360° £ 190 Figure M-3 
(In 10° Increments) ; : 


Radio Station WAVE - Louisville, Kentucky - 970 KC: 


(A) - Present 5 KW, DA-1, U: 
Azimuth Radiation (mv/m) : _ Conductivity 


155° 560 (Measured) ' Figure M-3 
158° 558 (Measured) ’ Figure M-3 
161° © 555 (Measured) 2 Figure -M-3 
(B) - Proposed 5 KW, DA-2, U: 
Azimuth ; Radiation (mv/m) Conductivity 
155° 560 Figure M-3 
"158° 560 Figure N-3 
1619 560 Figure M-3 


JOHN H: MULLANEY AND ASSOCIATES * 
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PAGE 2 OF FIGURE 1-A - HARRIMAN BROADCASTING CO. - HARRIMAN, TENNESSEE: 
ee EE er 


4. Radio Station WIIN ~ Atlanta, Georgia - 970 KC, 5S KW, DA-D: 


Azimuth Radiation (mv/m) 


350° 


Conductivity 
639 (Measured) Figure M-3 
351.5° 


352.5° 


637 (Measured) Figure M-3 


630 (Measured) Figure M-3 


355.5° 620 (Measured) Figure M-3 


357.5° 617 (Measured) Figure M-3 


5. Radio Station WNOX - Knoxville, Tennessee - 990 KC 10 KW, NON-DA-D, DA-N, U: 
ene SCE KAN RL, 10 RW, _NON-DA-D, DA-N, Uz 
Azimuth Radiation (mv/m) Conductivity 


20° 720 (Measured) Proof & M-3 


56° 680 (Measured) 
90° 680 (Measured) 


Proof & M-3 
Proof & M-3 
650 (Measured) 'Proof & M-3 


675 (Measured) Proof & M-3 


765 
770 
770 
770 
790 
750 


(Measured) 
(Measured ) 
(Measured) 
(Measured) 
(Measured) 
(Measured) 


Proof & M-3 
Proof & M-3 
Proof & M-3 
Proof & M-3 
Proof & M-3 


, Proof & M-3 
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JOHN H. MULLANEY AND ASSOCIATES 
A DIVISION OF MULTRONICS, INC. 


FIGURE 6 


HARRIMAN BROADCASTING CO. 
HARRIMAN , TENNESSEE 


TABULATION OF POPULATIONS AND AREAS 


1. Proposed Operation - 970 KC, 500 W, NON-DA, Daytime: 
Contour (mv/m) : Population Area (sq. mi.) 
1,000 Less Than 300 -042 


25 9,790 19.1 
5 20,209 128.5 
2 . 35,444 320.4 
0.5 66,353 1,134 
Interference from WIIN 280 16.8 
Interference from WWIT : 4,254 49.9 
Interference from WAVE (Present) 186 6.3 


Total Interference (Includes © 4,720 (7.1%) 73.0 (6.44%) 
Present WAVE) 


Interference-Free 61,633 1,061 
Interference from WAVE (Proposed) 265 7.0 


Total Interference (Includes 4,799 (7.2%) 73.7 (6.5%) 
Proposed WAVE) 


Interference-Free 61,554 ms 1,060.3 


2. Interference to WNOX from Proposed Harriman, Tennessee: 
WNOX_- Knoxville, Tennessee - Present Operation - 990. KC, 10 KW, NON-DA, DA-N, U: 


Contour (mv/m) Population Area (sq. mi.) 
0.5 580,590 6,240 


Interference from Proposed Harriman 616 (.11%) 31.1 


Interference-Free 579,974 


1. 


JOHN H. MULLANEY AND ASSOCIATES 
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FIGURE 7 


HARRIMAN BROADCASTING CO. 


. HARRIMAN, TENNESSEE 


METHOD OF DETERMINING POPULATIONS AND AREAS 
SE OF DETERMINING POPULATIONS AND AREAS 


POPULATIONS: 


The population within each of the contours shown in this report were 
determined by superimposing the contours on a Minor Civil Division Map and 
then estimating the percentage of population within the contours. The 1960 
U. S. Census was used as a basis for establishing Populations. . 

In cases where a contour divides a Minor Civil Division, uniform 
distribution of population was assumed in order to obtain the Population 
within the contour. 

Cities between the 2 and 0.5 av/m contours, having a population of 


2,500 or more persons, were excluded from the population count. 


AREAS: 


The areas within all of the contours illustrated in this application 
were determined by the use of a polar planimeter and Computations. 
The populations and areas are une in Figure 6 in answer to Question 


13 of F.C.C. Form #301. 
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GROUND SYSTEM; : ~ 
120 RADIALS, 253.5 FEET LONG, EVENLY 
SPACED AND BURIED AROUND THE BASE OF 
TOWER WITH a 24'py2k!? soreen, 


EASEMENTS WILL BE OBTAINED BEYOND THE PROPERTY 
‘ LIMITS FOR EXTENDING RADIALS TO FULL LENGTH. 


HARRIMAN & NORTHEABToAN : 
(100" r/asy "°F 
PROPERTY 
BOUNDR 


RADIALS: | 

EXTEND LSreer 

INTO RAILROAD 
PROPERTY. : 


RADIALS: 
EXTENDED 25° 
INTO WATER. 


EMORY RIVER 
. Cwatt's BaR LaKe 


FIGURE 9 
PLAT & ANTENNA GROUND SYSTEM 
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TOWER 200' 
OVERALL HEIGHT ABOVE GROUND 208' 
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LAW OFFICES R E & i \\ ED 
KRIEGER & JORGENSEN 
2011 EYE STREET, N. Ww. : Nov 13 {$61 
SCYmMOUR KRIEGER 6913-1960) ~ 6 . . WASHINGTON 6, D.C. ; 
NORMAN EC. JORGENSEN ‘ 


LOUIs scHwantz 2 OFFICE oF TNE SECRETARY 


ROSERT A. WOODS 


TELEPHONE 
237-6313 


November 13, 1961 


Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D. Cc. 

In re BP-15,122 


Dear Mr. Waple: 


If there are any questions in connection with this 
matter, it is requested that they be referred to the 
undersigned. 

Very truly yours, 


KRIEGER & JORGENSEN 


oy Merce, 2 


orman 


F.L. Crowder d/b/a 
HARRIMAN BROADCASTING Co. 
Harriman, Tennessee 


Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D. Cc. 


In re BP-15,122 
Dear Mr. Waple: 
We wish to amend our application referenced above 


for a new standard broadcast station at Harriman, Tennessee, 
in the following respects: 


DB 


Section V-A at paragraph 4 and Section V-G at 0, 
paragraph 1 should be amended to show the street address a” 
of the transmitter location as "Emory Street". As will > 
be seen by Figure 9 of the engineering, this is ‘the correct ‘¢ 
designation of this Street and does not represent a change Sess 
in location, therefore the coordinates given in Sections “soe 


& 


V-A and V-G do not have to be changed. ane 
Respectfully submitted, 
HARRIMAN BROADCAST 


Attachments 


Subscribed and Syprn to 
before me this 8th gay 
of November, 1961 


& 


Cc 


My commission expires f —24 7- & xz 


EXHIBIT 6 
Section IV, para. 10, 


GEORGETOWN UNIVERSITY 
RADIO AND TELEVISION ACTIVITIES 
WASHINGTON 7. Bb. c. ~~ 63 


19 October 1961 


Mr. F. L. Crowder 
P.O. Box 464 
Harriman, Tennessee 


Dear Mr. Crowder: 


. I will send you the Georgetown University Radio Forum regularly, 
without charge, and the only stipulation is that you will return the 
tape to us promptly after you have used it. 


Since we are a tax free institution, you have the priviledge 
of using the educational rate of maili: at nine cents per tape. 
erate of mailing 


Under separate cover, 
Georgetown University Forum 
who have appeared on our 


Would you please let me know when you plan to start broadcasting 
this series. 


64 


BOARD OF EDUCATION = 


; c. R. BLACK. SUPERINTENDENT 
JAMES D0. MATHIS, PRESIDENT NORMAN ©. CLAY. SUPERVISOR 


: O. M. BALLARD. PRINCIPAL 
HIOH ScHoOL 
ALLA 
LLACE AUSTIN ; rri Git § _ MRS. F. D, OEASLAND. Principar 

RANK N. BENSEY. uR. 3 matt 4 | y ryo0ls CENTRAL ELEMENTARY 
Sone CAY HAUN, PRINCIPAL 
Ww. L HAMILTON : CUMBERLAND SCHOOL 
WINSTON’ W. TAYLOR Harriman, Gennesser ‘ FRED J. INGRAM. PRINCIPAL 


WaLnur HILL SCHOOL 
tob: FRED R. DAYIS. JR.. PRINCIPAL 
0c er 13, 1961 . VYAMIESON ELEMENTARY 
MRS. JAMES S. KRINO, 
VisiITiING TEACHER 


RS. HAL H. JONES, SECRETARY 


¢ 


Mr. F. in Crowder 
P. O. Box 46), 
Harriman, Tennessee 


Dear Mr. Crowder: 


It was with pleasure that I learned of your proposed application for a new 
radio station here. We believe would be a great help to our educational 
activities in Harriman, . 


‘I was especially happy to learn that you propose to program a regular time 
for news fran the school on a daily basis, as well as a weekly program by 
our band. Both these activities will be most welcomed by us and you can be 
assured of our cooperation in trying to make both of real benefit to the 
school and to the commmity. ; 


We believe that the public should know more about actually what is happening 
in our educational systems today and the changes that are seen fran day to 
daye Broadcast time would serve this purpose for reaching the greatest 
number of persons, and naturally the more opportunities we have to reach 

the people will enhance the efforts, In addition to the dissemination of | 
this information, the actual training of the students in the various phases 
of research and preparation of the program material will be most valuable, 


I have found in the past experience that you are willing to cooperate with 
the school system in its various activities. I believe this will be of 
great benefit to the people of this area if you are successful in getting 
into operation with a new broadcast facility. 


Again, let me say I welcome the news that you are planning your application. 
I extend my wishes for your success in this effort and your continued 
success in operation, You can be assured of my cooperation and that of our 
city educational system insofar as is my authority concerned. 


Sincerely, 


Cn. 


Ce Re Black, Supe: 
Harriman City Schools 


uel FARM BUREAU FEDERATION 


BOX 313 COLUMBIA,TENNESSEE PHONE EV 8-7872 


October 4, 1961 


Mr. F. .L, Crowder 
P.O. Box 464 
Harriman, Tennessee 


Dear Mr, Crowder: 


Thank you very much for your letter concerning our weekly 
Farm Bureau program. We would be very happy to supply you 
with the program as soon as your proposed new station goes 
on the air. We are now serving forty-four stations once each 
week with the program, featuring general farm news, public 
interest interviews, etc. 


We appreciate very much your interest and we wish you suc- 
cess with your application, We shall look forward to hearing 
from you. 


Sincerely, 


OY WA. 
Murray Miles Jr, 
Ass't, Director of Information 


MM, Jr:am 


66 


DONALD R. BELCHER, TRUSTEE 
RETIRED TREASURER, AMERICAN 


NATIONAL MUSIC CAMP -cacssnmectmre’ 


Guiding America’s Gifted Youth FRANKLIN DUNHAM, TRUSTEE 
ORCHESTRA - BAND - CHOIR - RADIO - DRAMA - DANCE - ART Ga, O7 ADIO AND TELEvision 
Interlochen, Michigan el 


SCHOOL OF MuUsIC 
WILLIAM EK. KNUTH, TRUSTEE 
AFFILIATED WITH THE UNIVERSITY OF MICHIGAN San FRANGIOGD ART Comsrsesont 
k MRS. MARK OSTERLIN, TRUSTEE 
October 12, 1961 CLYDE VROMAN, TRUSTEE 
DIRECTOR OF ADMISSIONS, 
THE UNIVERSITY OF MICHIGAN 


JUDITH WALLER, TRUSTEE-EMERITUS 


Mr. F. L. Crowder 
P. 0. Box 464 
Harriman, Tennessee 


Dear Sir: 


Your letter to Dr. Maddy regarding our recorded program material 
has come to my attention, and your interest is appreciated, 


Enclosed is an order blank with a short description of the 1961 
series of programs, including price information. Also available 
are ppograms from previous series still on file. 


I feel that this material would fill your sustaining slots in an 
excellent fashion, providing unusual programming of a omens 


nature. 


Sincerely, alle 
L. D. Greilick, Chief 
Radio Division 


E. B. EDWARDS. —_anyyranr 
COMMANDER 


NT vcecommoen  - Netthnan-Banis Post No. 530 Newice orn 


BEN B. HAMILTON, 
GEORGE conDaRD. i Fao 
23ND. VICE COMMANDER o- 5 
: 3% M. F. RUSSELL, 
hints CEN o ; ESS SEROKANT-AT-ARMS 
&. ©. CARSON, iy ale: 
VANCE STEWART, NYS Oe ARVILLE SPARKS. 


AND CURRENT POST OFFICERS 
EXECUTIVE COMMITTEEMEN aye CHARLES BACON, 


JIM ADKISSON. 


10-13-61 


‘Freeman Crowder. 
Margerave Street 
Rarriman, tennessee 


Dear Mr Orowder: 


American Legion Post 53 would like to take this opportun- 
ity to thank you for ycur offer of ‘public service’ adver- 
tising. To properly promote our legion projects in a suce 
cessful manner, advertising is a 'must', and thia coming 
by way of "public service' ove radio will aid us greatly. 


Thanking you again for your kind offer and we remain 


cerely yours, 
der ) 


QUCATION 
»® {S59 
: Y ' 
1201 SIXTEENTH STREET, WLW. 
WASHINGTON S, B. Cc. 


ADAMS 4-4848 


October 16, 1961 


Mr. F. L. Crowder 
P. O. Box 464 
Harriman, Tennessee 


Dear Mr. Crowder: 


As yet, the National Education Association has not been able to 
provide stations with programming on a regular basis. As you may know, 
we do produce programs and program series from time to time throughout the 
year. Enclosed is a flyer describing our latest effort, a series of five- 
minute programs called "Parents Ask About School." Someday, perhaps, we 
hope to be able to produce quantity as well as quality programming. At 
present, however, the only such source of broadcast material on and about 
education is produced and distributed by the National Association of 
Educational Broadcasters which is located on the University of Illinois 
campus in Urbana, Illinois. 


Many of our affiliated state education associations either produce 
broadcast material or cooperate with stations that do. So, I suggest you 
get in touch with Donald G. Sahli who is director of public relations for the 
Tennessee Education Association at 321 7th Avenue, N., in Nashville. I hope 
this information will be of some help to you in your application to the FCC. 


WAU , 
Ved 
Ray Nelson sl ; 


Assistant Director 
Division of Press and Radio Relations 


RN:d1b. 
Enclosure 


CITY OF HARRIMAN 


DEPARTMENT OF ACCOUNTS AND RECORDS 
MUNICIPAL BUILDING 


HARRIMAN, TENNESSEE 
Oct.17,19%1 


Mr.Freeman L.Crowder 
Harriman Broadcasting Co, 
P,0.Box 464, 
Harriman,Tenn, 


Dear Freeman: 


Congratulations on your decision to apply for a new broadcasting medium for 
Harriman, We shall look forward to the actual construction and operation of this new 
business and public information medium in Harriman and Roane County. 


- Your proposal to give public airing to-more of our governmental activity in 
Harriman is welcomed by me as Mayor of the City. The public would be in a much better 
position to form its own opinion of our actions if it could hear its government in 
operation and if it could get a full and complete picture on the controversial issues 
Your plans as you have discussed with me will be welcomed and I will be at your servic 
to help fulfill your efforts, : 


Harriman is a growing community and this effort to establish another news 
medium is but one indication of strides forward, You certainly have the support of thi 
city administration in this effort of yours. 


Most Sincerely, 


er E. A. Bedichek, Jr, J. M. peeenen 
NAY OF 7, aliwitorecs law: ¢ 
as = me : A. L. Haddex, SH. W. V. 
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October 16, 1961 


Mr. F. L. Crowder 
P. ©. Box 464 
Harriman, Tennessee 
Dear Mr. Crowder: 


We shail be most happy to have Herald of Truth scheduled on your 
station on a sustaining basis. 


On receipt of further information, we will make all necessary arrange- 
ments for supply of tapes. 


Gratefully yours, 

HIGHLAND CHURCH OF CHRIST 
John F. Reese 

vb 


ROANE COUNTY CHAPTER 


AMERICAN RED CROSS 
HARRIMAN, TENNESSEE 


_ 


October 20,1961 


Mr.F.L.Crowder, 
P.0,Box 464 
Harriman, Tennessee, 


Dear Mr.Crowders 


local Red Cross Chapter, 


Our program of Public Informatio 
feel that 

dously, 

actual planning when yo 

It is a great satisfact 

have this new source of 


Thank you for your consideration of the local Red Gross and 
its activities in your program schedule, Y ou will have our 
full support. 


Very sincerely, 


Harsea_ Hb. Doth 


Mrs.Esther R.Stone is 
Executive Secretary 
PorsHarold H.Booth 
3 Chairman 

Roane County Chapter 


THE BRITISH BROADCASTING CORPORATION 
' 630 FIFTH AVENUE - ; 
NEW YORE 20,N. x. 


WASHINGTON, D. C. NEWS OFFICE 


CABLES: NEWSCASTS, WASIINOTON 


October 19, 1961 


Mr. F. L. Crowder 

Harriman Broadcasting Company 
P. 0. Box 464 

Harriman, Tennessee 


Dear Mr. Crowder: 


Thank you for your letter of October 11 requesting infor- 
mation about BBC taped programs. 


Since your station is not yet on the air, it's difficult to 
send you a list of BEC programs that would be available to - 
you. We make it a policy to offer our programs to only one 
‘station in a given market area (this usually represents a 
redius of fifty miles). There is no way of knowing in ad= 
vence of your station's opening if there would be any over=- 
laps. 


May I suggest you write us again when your station is in 
operation. We will be delighted to send you all the neces- 
sary information regarding available programs at that time. 
With kindest regards, 


Sincerely yours, 


Naren Kou 
Marcia Kramer 


THE UNIVERSITY OF TENNESSEE 
DIVISION OF UNIVERSITY EXTENSION 
14 AYRES HALL 
KNOXVILLE 


October 19, 1961 


DEPARTMENT OF BROADCASTING SERVICES 
RADIO STATION WUGT 
Ue? TaLaviaion 
TAPE NETWORK 


Mr. F. L. Crowder 

Harriman Broadcasting Company 
P. 0. Box 6h 

Harriman, Tennessee 


Dear Mr. Crowder: 


Dr. Kenneth Wright has asked me to answer your letter of 
October 11, 1961. 


You may be assured that the Broadcasting Service of the 
University of Tennessee will be delighted to cooperate with 
you in supplying programming material for your new station in 
Harriman. v 


Our programs are supplied on an exclusive basis to the: 
stations that weserve. For that reason, our committments are 
already in effect for this sehool year for Harriman. However, 
I feel that we would be able to supply at least one 15-minute 
program each week starting next fall. The program would be 
informational in nature and would probably be concerned with 
current affairs, assuming that next year's programs follow the 
present pattern. 


We appreciate your interest in broadcasting U-T radio 
programs and will be happy to cooperate with you when you 
start the station. 


' Sincerely, 


lerb Howard 
Manager=Tape Network 
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ROANE COUNTY 
We of 


Mr. F. L. Crowder 
P. 0. Box 6h 
Harriman, Tennessee 


Dear Mr. Crowder: 


Congratulationss Your news about the application for a new radio station 
in Harriman is certainly exciting. From a personal viewpoint I will 
welcome the added choice of radio programming for the area, and from 

the viewpoint of my official capacity as President of the Roane County 
Chamber of Commerce we will most heartily welcome a new business and 

new voice into our community. I can see the far-reaching possibilities 
that this effort can bring about in our area. 


The Chamber of Commerce is ever looking to the future for bigger and 
better opportunities for the entire Roane County area. We feel that 
despite some minor setbacks which have occurred in the recent past, 
the future of this area is extremely bright. I personally feel that 
such ventures as what you are proposing are big parts of the whole 
which we can expect for the future here. 


I am especially gratified to learn of your desire to make a part of 
your time available to public information through Chamber activities. 

I realize that you cannot make a definite proposal until your program 
log is in its final stages for actual broadcast, but I feel from talking 
with you that your efforts to inform the public will resolve into 
worthy programs utilizing the Chamber activities and other information 
of public enlightenment. 


You can depend on complete cooperation in your efforts from the Roane 
County Chamber of Commerce. 


Most “ged ; 
W. K. Warren 
President-Roane County Chamber of Commerce 


WKWs:pam 


* SERVING YOUR INTEREST IN HARRIMAN — ROCKWOOD — KINGSTON — OLIVER SPRings 
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THE HARRIMAN BUSINESS ASSOCTATION 
HARRIMAN, TENNESSEE 


Mr. Freeman Le Crowder 
P.O. Box 464 
Harriman, Tennessee 


Dear Mr. Crowder: 


I am havpy to hear of your vlans for a new radio station in 
Harriman. We of the Harriman Business Association feel that 
there is a great hope for a renewed business and civic effort 
in the community and we know that an added public facility will 
be of great helo in this effort. 


I am particularily interested in the plans you have discussed 

with me for giving the neople a better understanding of the 

businesses and business men through special programs that you 

plan as @ public service. I believe that the citizens of the 

area will benefit from a closer knowledge of the people with 
. whom they are doing ‘business. , 


You can depend on our organization collectively and individually 
to support you in these public service ventures. Your proposed 
program schedule which included us as well as the civic organizat- 
ions should create a feeling of civic pride which will be of 
great benefit to all. 


You have my personal wishes and those of our group for great 
success in your proposed activity. 


Kindest regards. 


truly 1, ’ 


James Harmon, Pres. 
Harriman Business Association 
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GREG O’REAR 


COMMISSIONER OF SAFETY - STATE OF TENNESSEE - NASHVILLE 
R : . 


19 October, 1961 


Mr. F. L. Crowder 

Harriman Broadcasting Company 
P. O. Box 464 

Harriman, Tennessee 


Dear Mr. Crowder: 
This will acknowledge your letter of October 11, 1961. 


The Department of Safety furnishes written and pre- 
recorded traffic safety announcements to the radio 
stations of Tennessee. You may rest assured that we 
would certainly appreciate your cooperation in our 
efforts to make Tennessee streets and highways safer. 


These announcements are furnished on a monthly basis 
with written "spots" for station announcers or local 
patrol personnel. In addition, each month we send tape 
recordings of traffic safety reminders by Commissioner 
O'Rear. 


We sincerely feel that radio is one of the best means 
available to reach a driver at the time when he needs 
it most. That is, when he is actually behind the wheel. 


I wish you every success in your new endeavor and you 
may rest assured of our fullest cooperation with your 
station. aes 
y truly yours, 
- Eke fe = 


Ronnie Bledsoe | 
Public Relations Director 


RB/ejb 


oe 
Wer SOUTHERN 
BAPTISTS’ 


‘ Kadio and Television Commission 


STATION RELATIONS DEPARTMENT 


October 20, 1961 


Mr. F. L. Crowder 
P. O. Box 464 
Harriman, Tennessee 


Dear Mr. ‘Crowder: 


It was good to learn of your application for a new radio station 
in Harriman. We wish you every success as you begin this new 
broadcasting venture. 


Sometime ago, the other station in the community discontinued 
broadcast of The Baptist Hour, so we shall be happy for you to 
carry both The Baptist Hour and "MasterControl''*, if you so 
desire. Since neither program is currently broadcast in 
Harriman, you may have your choice of either or both if you 
like. 


As you may know, these tapes are provided free of charge and 
we pay postal costs both ways. If you need audition tapes or 
any additional information about the programs, please let me 
know. 


Sincerely yours, 


James T, Johns: bw 


6248 Comp Bowie Bouleverd © P.O. Box 12157 © Fort Worth 16, Texes © PErshing 8-2188 6 Poul M. Stevens-0 


WEVILLE MILLER PHONE: METROPOLITAN 86-2193 
APTHUR H. SCHROECOER 

JOUN B. KENKEL 

JOHN P. BANKSON, JR. x LAW OrFices 


MILLER & SCHROEDER 80 
MUNSEY BUILOING 
WASHINGTON 4, D.C. 


December 10, 1962 RECE IVED 
DEC 10 1969 


ee aC AC! 
OFFICE OF THE SECRETARY 


Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Dear Sir: 


Transmitted herewith find original and fourteen | 
copies of "Petition to Deny" filed on behalf of — 
Folkways Broadcasting Company, Inc., licensee of 
Radio Station WHBT, Harriman, Tennessee, re appli- 
cation of F. L. Crowder tr/as Herriman Broadcasting 
Co. for construction permit for a new station in 
Harriman, Tennessee, File No. BP-15122. 


Very truly yours, 


G Co 
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81 | 
RECEIVED 
ORISINAL YEC 10 iggy 


Floe 
Before the OFFICE OF Te SECRETary 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25 r) D. Cc. ¥ 


In re Application of J2 Jie 1s Sa 


) 
) 
F. L. Crowder tr/as ) 
HARRIMAN BROADCASTING CO. ) 
Harriman, Tennessee ) File Ko. BP-15122 
) 
) 


Por Construction Permit for New nn... (oe ( fg) 


Station, 970 kc, 500 w, Day: ) Lit A- 


tq ¢/F 
pie OE 


Comes nov*FOLKWAYS BROADCASTING COMPANY, INC., licensee of Radio 


Station WEBT, Harrinan, menneassenin its attorneys, pursuent to Section 
_ 309(4) of the Communications Act of 1934, as amended, and Section 1.359(1) 
“of the Commission's Rules, and requests the Commission to deny the above- 
styled @pplication or to designate it for hearing upon the withinestated . 
issues, naming the petitioner as respondent in any such hearing. WHBT 
submits that the application for a new station in Harriman, memnecrent | 


must de denied for the following reasons: 


I. JURISDICTIONAL STATEMENT 


A. The Captioned Application 


1. The captioned application of F. L. Crowder (hereinafter Crowder) 


‘ts for a permit for a new broadcasting station at Harriman, Tennessee, to 
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operate on 970 ke with 500 w, daytime. The application was filed on 
October 4, 1962, and amended on November 13, 1961, to show the street 
address of the proposed transnitter location and by an additional exhibit 
for the application, consisting of certain letters which the applicant 
- submitted as "evidencing our efforts in surveying the i and its 
needs.” The Crowler application appeared on the "cut-cre list” issued 
Novenber. 2, 1962 (FCC 62-11b1, Mineo. 26264). ‘That Publie Notice 
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‘Specified December 10, 1962, as the date by which any petition pursuant 
to Section 1.359(1) of the Commission's Rules might be filed with respect 
to the Crowder application. The within petition is being filed by 


December 10, 1962, and accordingly is timely. 


Be The Petitioner Is A Party In Interest 


2. The petitioner 1s the licensee of broadcasting station WHBT, 
Harriman, Tennessee, with licensed facilities of 1600 kc, 5 kw, daytime. 
Station WHET obtains the Povomnes with which it operates and produces 
programs from the coumercial advertisers in Harriman and elsewhere 
within its service contours, particularly within Roane County, and from 


advertisers elsewhere located who desire to reach the listeners in 


Harriman and WHBT's service area. The station proposed by Crowder will 


‘-- 


directly compete with WHBT for advertising revenues, for news and talent 


sources, and for listeners in Harriman and Roane County. The competition 
will be immediate and direct in Harriman and in the two other cities or 


towns in Roane County, namely, Kingston and Rockwood. The engineering 
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portion of the Crowder application projects a 5 mv/m contour over 
Kingston end ae 2 mv/m contour over Rockwood. In each of those latter 
communities, WHBT has advertising clients, news sources and program 


sources, eas well as listeners. 


3- The competition for the limited revenues available in Harriman 
and elsewhere in Roane County, and for news and talent sources, and for 
listeners, will result in economic injury to WHBT. Further, as is 
hereinafter shown in detail, the economic injury will result in ay 
Gegradation of the quality of service WHET is now providing the public. 
WHBT, the petitioner, is thus a party in interest with respect to the 
captioned application, and pursuant to Section 309(a) of the Communications 


Act, has standing to file and have considered the instant petition. 
.83 


Sanders Brothers v. F.C.C., 309 U.S. 470 (1940); Camden Radio v. F.C.C., 
220 F.2d 191; Carroll Broadcasting Co. v. F.C.C., 258 F.2d 440; 
Geoffrey A. Lapping, 23 R.R. 919; Hugh Jordan Stock, FCC 62-792, Mimeo. 


22279; William L. Ross, 23 R.R. 99e. 


II. A GRANT OF THE APPLICATION WOULD CONTRAVENE THE PUBLIC INTEREST 


A. The New Station Would Destroy Or Reduce Available Service 


(1) ‘Inability Of Commnity To Support Another Station 


4. Harriman, Tennessee, had a 1960 population, according to the 


U. S. Census of that year, of 5,931. This figure was less than the 1950 
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population of 6,389. The decline » in the face of a national population 
increase, resulted from an outmigration of high school graduates unable 
to find employment and of younger families who resolved the question of 
whether to sever commnity ties or face unemployment by a Aecistcn to 
leave. Harriman is in Roane County, which had a 1960 population of 
39,133. The area's economic problems commenced with the deciine of the 
coal industry, and the substantial portion of the economic base fornerly 
provided by that industry has not been supplanted notwithstanding 
community efforts to reduce the problem of chronic unemployment tn 
recent years. In 1961, following a survey made by the Tennessee 
Department of Employment Security, Roane County was found to be ina 


"small labor market area with substantial and persistent unemplcyment". 


5e According to a study by the Area Development Committee of Roane 
County, released July 7, 1962, the unemployment problem has not been 
solved, but rather is intensifying. The study points out that auto- 
mation and the improvement in the production processes at the nearby 


Oak Ridge Atomic Energy plants, where a number of Roane County residents 


were employed, resulted in layoffs and thus contributed to unemployment 
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in Roane County. A slight pickup of employment of area residents for the 
construction of the Kingston Steam Plant and the ferro-alloy plant of 
Merritt, Chapman & Scott Corporation was only temporary, until the 
completion of the work. The latter firm employed 750 males during full 


operation, but when one unit proved economically unfeasible it was closed 
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end dismantled, and it is estimated that the employment for all ferro- 
alloy operations will be only 450. The July, 1962 study goes on to relate 
that the efforts of various groups in the county to secure industry in the 
past several years have, with few exceptions, been unsuccessful. The 
study states that "the greatest failure in the county in recent years has 
been the inability to provide employment for all those on the labor 


rolis." 


6. The Area Development Committee reports that it would be necessary 
to establish some fifteen hundred job opportunities (1,000 for males and 
500 for females) in order to take care of the normal unemployment in the 
county, and that this figure does not include Job opportunities for those 
who would be available if suitable jobs were present. The Committee's 
report goes on to state that in addition there is a need to establish 
employment opportunities for 350 high school graduates entering the labor 
market annually so that they will not have to outmigrate to other cities 


and sections of the country in order to obtain employment. 


T- The State of Tennessee Department of Enployment Security studies 
have shown that there is a large percentage of the county's population 
in need of additional income to maintain a reasonable economic living 
condition. The unemployment and underemployment » and the resulting 
effect on available income, have depressed other facets of the county's 


econouy. Station WHBT, Harriman, suffered e gross loss of $40,762.93 


for the first five years of its operation by petitioner, Folkways Broade 
, 


casting Company, Inc., from July 1, 1957, to dune 30, 1962. As both the. 
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foregoing and following paragraphs indicate » the cumulative loss figure 
can be traced to the depressed economic condition which has prevailed in 


Roane County. 


8. The total Retail Sales in Roane County in 1960 were only 
$29,798,000, according to Sales Management's "Survey of Buying Power", 
May, Reais However, even this figure was less than the County's total 
Retail Sales for 1959, which amounted to $31 Treen low retail 
sales figures make inescapable the conclusion that recetierss the back- 
bone of local radio economics, would not be in a position to support 
with advertising dollars another radio station in Roane County. Harriman, 
with only 5,931 population, could not reasonably be expected to generate ° 
4 sufficient financial base for more than one radio station when it is 
recognized that the county in which it is located is itself small in 


population (39,133), is an economically depressed area, and has another 
\y 


existing radio ann Poe petitioner submits, based upon its 


experience and intimate knowledge of the situation, that the two existing 
stations in Roane County have exhausted the available revenues and that 
three stations simply could not survive. An maemplayed or underemployed 
listener cannot respond to an additional advertising message, and 


commercial advertisers would have no reason to support three -stations. 


1/ The relative smallness of this figure may be seen from the fact that 


it was almost one hundred million dollars less than the lowest of 
the first 200 counties in the "Survey of Buying Power" list of counties 
by volume of retail sales. 


2/ “Survey of Buying Pover", May, 1960. 
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9. The limited advertising dollars in Roane County are not all 
erate to the radio stations there. Three weekly papers are published 
in the county and compete with the radio stations for advertising revenues. 

86 
In addition, newspapers from Knoxville and Chattanooga, television 
stations in Knoxville and Chattanooga, and radio stations in Knoxville 


have circulation, viewers and listeners in Roane County and solicit and 


carry some advertising of business institutions there. Finally, outdoor 


advertising and direct mail advertising also compete for the all too 


scarce advertiser's dollar. 


10. Mr. Kenneth J. Crosthwait » President and majority stockholder 
of the petitioner corporation (Folkways), and general manager of WHBT for 
approximately five years past, has evaluated the question of the effect 
of an assignment of a third station to Roane County from the point of 
view of the economic aa the existing stations and new station night 
expect. Mr. Crosthwait has had better than fifteen years' experience 
in considering and dealing with the economic aspects of broadcasting. 

He has sold both newspaper and radio advertising, and he owned and 
managed stations in Kentucky and Florida before coming to Harriman. 

. Mr. Crosthwait estimates that considering the competitive media picture 
with the economic conditions Prevailing in Roane County, the maximum 
potential revenues for Roane County stations in their market erea are 
approximately $125,000 a year, with two stations operating in the 
county. However, if a third station is assigned, the market audience 


will be further divided and some presently availeble dollars would gO 


to other media because many of the advertisers in the market would not, 


in view of the economic problems there, be in a position to increase 


their advertising expenditures sufficiently to use three stations to 


reach the desired audience. Faced by the alternative of spending more 
money to reach the prospective customer by radio or of using another 
advertising media, a number of the Roane County commercial institutions 
would be forced tochoose the latter. This result would flow both because 


of the advertisers’ limited means and the fact that an increase in the — 
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advertising budget would not be warranted, even if possible, in light of 
the prospective customers’ relative inability to buy commensurate with 
the additional investment. Mr. Crosthwait estimates that the available 


radio revenues would decrease to approximately $85,000. 


ll. WHBT's annual operating expenses are now between $85,000 and 
$90,000. Even if these expenses were reduced, as they would have to be 
by cutting back service and programming quality (see Paar 16-21, 
infra) if the captioned proposal is granted, WEBT could not operate with 
revenues less than $60,000 a year. This would leave only $25,000 of 
available revenue in the entire market available to Roane County stations 
for the existing station at Rockwood and the new station, an obviously 
insufficient amount. In this connection it should be noted that the 
applicant, Crowler, estimates that the cost of operating his station in 


the first year would be $42,000. 


i2. In situations where the population and economic pictures were 
even better than here the Commission has recognized that a substantial 
question exists as to the commnity's ebility to support another peations 
In William L. Ross, 23 R.R. 992, and Hugh Jordan Stock, FCC 62-792,, the 
applications were for a second station in Riverton, Wyoming, a community 
with a 1960 population of 6,845. The area's retail sales were $42,355,000. 
As above shown, Harriman's 1960 popnlation was less than 6,000, and Roane 
County's total retail sales for that year were only $29,798,000. if the 
Ross and Stock figures "raise a serious question as to whether Riverton 
and the surrounding area contain. sources of revenue sufficient to support 
the operation of two or more standard broadcast stations” (23 R.R. at 99), 
there can be no doubt that the economic base for the new station proposed 
vy Crowler for Harriman, Tennessee, is absent. If another station is 


permitted to be established the limited revenues available for radio 
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broadcasting will not only preclude Crowder's station from operating 


effectively, but will create e situation in which neither the new station 


nor WHBT could operate except es "loss operations.” The result would be 
the degradation and possibly elimination of existing programming. The 
community would wind up with two stations, neither of which could serve 
the listeners or meet the community needs to the same high degree now 


achieved by WHET. 
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(2) The Diminution Or Destruction Of Service Which Would Result 
=e Same nuvron vr destruction Of Service Which Would Result 


13- The Commission is well aware that advertising revenues provide 
the funds with which all programming and all the services rendered by a 
radio station can be performed. At the present time, WHBT is providing 
Harriman and the surrounding area in Roane County with programming the 
petitioner believes to be, on the basis of the community's reaction, welle 
balanced, with particular emphasis on filling the needs and desires of 
ibcal groups and organizations for radio time of a sustaining or public 
service character. However, the services rendered to the omnes are 
not limited to air time. Mr. Crosthwait and members of the staff of WHET 
participate in local community activities so that the station may both 
keep its hana on the pulse of the community, so to speak, to ascertain 
the desires as well as to let the community know that WHBT is available 
fr fulfillm. at of the needs. In addition to providing air time, WHBT 
staff members eae with representatives of commmity groups in preparing 
copy for announcements, serving on promotional and publicity committees 
for groups so that their efforts may be directed in a professional and 


effective manner, and in making WHBT production facilities available. 


1k. ‘The sustaining and public service programs, and the commnity 
activities of the station end ite staff, would have to be curtailed if 
commercial revenues were reduced. As above noted, the station's average 
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annual operating expenses are between $85,000 end $90,000 a year. If 


revenues are reduced, the operating expenses would have to be cut Back or 


the station would go off the air. The existence of the Crowder station 
vould require WHBT to reduce its steff, to limit the amount of sustaining 
time given te public service groups and organizations, and to eliminate 
incidental expenses incurred by the station in working with these groups. 
The station might be able to stay on the air with operating expenses of 
around $60,000, but the public service and sustaining programs carried 


by the station would suffer from the retrenchment. 


15- The threat to the commmnity that it will lose or suffer a 
reduction in the service being provided by WHBT is real and apparent, and 
nowise simply speculative. There is attached hereto and made a part here- 
of the affidavit of Edgar B. Willis, Jr. Mr. Willis recites that a 
Mr. Scarborough, has stated that Crowder plans to get commercial support 


away from WHET by establishing a rate for advertising which is 50% of 


that charged by WHBT. The competition which the new station would ,bring 


would thus not be on the basis of service to the listener but by commercial 
practices. To avoid Crowler's aim to “drive WHBT out of business” by the 
rate war the petitioner would be forced to meet the cut-rate advertising. 
The concomitant would necessarily be the reduction or suspension of some 
of the services to the community paid for by the present rate. Economies 
would have to be meade in production, or additional commercial announce 
ments carried to make up for the reduction in rate, or both, however 


reluctant WHET would be to take such steps. The listener and others in the 


z/ The same individual who acted for Crowder in obtaining letters sub- 


mitted by the applicant as "evidencing our efforts in surveying the 
community and its needs.” See Paragraph 34, infra... 


community which have been relying on WHBT's activities would suffer as 
the Crowder station and WHBT were both reduced to minimum services for 
the community and more and more commercial announcements. No matter 


which station survived the rate contest, or even if both managed to: 


survive, the total service available to the community would be substantially 


lessened. 
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16. As examples of the programs and services which the community of 
Harriman would lose if WHBT was forced to cease operations » or which 
would be lost to a significant degree if WHBT were required to reduce its 
staff and effectuate other economies to meet the Crowder competition, the 


following resume is submitted: 


Your Social Security Reporter - This program is recorded in the 
studios of WHBT by the Social Security agent and is carried 


five days a week as a public service feature. In addition, 
WHBT also presents a fifteen-minute program on Sunday after- 
noon for social security. 


Beene County Chamber of Commerce Programs - The Roane County 


Chamber of Commerce has had a county-wide fair in each of 
the last two years. On both occasions, WHBT erected a 
special radio display broadcasting unit at the fairgrounds 
and broadcast remote from the fair during the three days of 
the event. WHBT did this as a public service and was not 
compensated for either the additional work of the staff, 
the expense of the additional equipment, nor for the tele- 
phone line charges. WHBT's staff members also served as 
judges for several events and acted as master of ceremonies ? 
again without compensation of any kind from the Chamber of 
Commerce, their salaries and expenses being paid by WHBT. 


Chiid Care - WHBT has incorporated in the State of Tennessee a . 
non-profit organization devoted to the helping of children 
in the Harriman - Roane County area. WHBT provides air time 
for appeals to listeners for clothes and other donations 


the station would go off the air. The existence of the Crowder station 
vould require WEB? to reduce its steff, to limit the amount of susteining 
time given te public service groups and organizations, and to eliminate 
incidental expenses incurred by the station in working with these groups. 
The station might be able to stay on the air with operating expenses of 
around $60,000, but the public service and susteining programs carried 


by the station would suffer from the retrenchment. 


15- The threat to the community that it will lose or suffer a 
reduction in the service being provided by WHBT is real and apparent, and 
nowise simply speculative. There is attached hereto and made a part here- 


of the affidavit of Edgar B. Willis, Jr. Mr. Willis recites that a 


Mr. Scarborough, has stated that Crowder plans to get commercial support 


away from WEBT by establishing a rate for advertising which is 50% of 

that charged by WHBT. The competition which the new station would ,bring 
would thus not be on eieltente of service to the listener but by commercial 
practices. To avoid Crowder's aim to “drive WHBT out of business" by the 
rate war the petitioner would be forced to meet the cut-rate advertising. 
The concomitant would necessarily be the reduction or suspension of some 

of the services to the community paid for by the present rate. Economies 
would have to be made in production, or additional commercial announce- 


ments carried to make up for the reduction in rate, or both, however 


reluctant WHBT would be to take such steps. The listener and others in the 


Ey, The same individual who acted for Crowder in autaraing letters sub- 


mitted by the applicant es “evidencing our efforts in surveying the 
community and its needs." See Paragraph 34, 


community which have been relying on WHBT's activities would suffer as 
the Crowder station and WHET were both reduced to minimum services for 
the community and more and more commercial announcements. No matter 


which station survived the rate contest, or even if both managed to: 


survive, the total service available to the community would be substantially 


lessened. 
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16. As examples of the programs ani services which the community of 
Harriman would lose if WHBT was forced to cease operations, or which 
would be lost to a significant degree if WHBT were required to reduce its 
staff and effectuate other economies to meet the Crowder competition, the 


following resume is submitted: 


Your Social Security Reporter - This program is recorded in the 
studios of WHBT by the Social Security agent and is carried 
five days a week as a public service feature. In addition, 
WHBT also presents a fifteen-minute program on Sunday afters 
noon for social security. 


 Roene County Chamber _of Commerce Programs - The Roane County 


Chamber of Commerce has had a county-wide fair in each of 
the last two years. On both occasions, WHET erected a 
special radio display broadcasting unit at the fairgrounds 
and broadcast remote from the fair during the three days of 
the event. WHET did this as a public service and was not 
compensated for either the additional work of the staff, 
the expense of the additional equipment, nor for the tele- 
phone line charges. WHBT's staff members also served as 
Judges for several events and acted eas master of ceremonies, 
again without compensation of any kind from the Chamber of 
Commerce, their salaries and expenses being paid by WHBT. 


Child Care - WHBT has incorporated in the State of Tennessee a . 
non-profit organization devoted to the helping of children 
in the Harriman - Roane County area. WHBT provides air time 
for appeals to listeners for clothes and other donations 
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which might be used in easing the suffering of unfortunate 
children, and has sponsored fund-raising projects to provide 
medicine and clothing. The air time is, of course, not com- 
pensated for, nor are the other activities of the WHBT sterf 
members in the "Child Care” project. 

Civil Defense - WHET has made remote broadcasts from the fallout 

shelter of the Roane County Civil Defense Director in 
Kingston. The hour-long broadcasts were made without con- 
pensation for telephone line charges, staff, or equipment. 
Additional live broadcasts were made from the station's 
studios. WHBT's station manager has served as Deputy Director 
of the county's Civil Defense organization. 

17. WHBT pays to obtain certain programs which it carries on a 
sustaining basis because of the interest of its listeners and the desires 
of the community to have the program, es attested by surveys conducted by 
the station. For example, the program "Dr. Crane” is paid for by WHBT 


and carried on a sustaining basis six days a week. The program presents 
91 

Dr. Crane's professional views on family problems, medicine and psychology. 

On five days a week, WIBT carries the fifteen-minute drama "Dr. Paul" 

which is leased from RCA and carried on a sustaining basis. WHBT incurs ' 

charges and expenses in order to carry such other programs as "What Does 


The Bible Say?", a fifteen-minute non-denominational program on the 


Scriptures, broadcast five days a week; "Children's Bible Hour", d 


religious program for children, carried each Sunday for thirty minutes; 
end "U. T. Faculty Program", a fifteen-minute discussion program presented 
by the University of Tennessee with subjects discussed by professors and 
teachers of the school who are knowledgeable of or authorities on the _ 


subject matter of the program. 
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18. WHBT makes its services, including equipment and staff, availe 
able to the schools in the area. For example, WHBT has recorded the 
Harriman High School band for subsequent airing on the station, recorded 
the Christmas songs of the elementary school and played them on the 
station, and recorded the South Harriman High School band and played the 
recording on the station. WEBT has given air time and staff activities 
for the ereneration of announcements for fund raising projects to buy 
high school band mteeras and to promote high school ball games. 
Similarly, WHBT promotes the activities of the service clube in its 


community , again with air time and staff activities. 


19. In 1961, WHBT, for its own information, commenced to keep a 


record listing the name of the organization for which program time was 
given and the comparable value of the time, if sold. The record shows 
that in the calendar year of 1961, WHBT gave public service broadcasts 
which would amount to $35,000 in commercial time. In the first nine 
months of 1962, through September, WHBT has already devoted $29,700 in 
such time for public service broadcasts. = 
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20. The assignment of a second station in Harriman would cause, as 
above indicated, significant reduction or destruction of public service 
programming. However, another effect of the assignment of a second 
station would be the division of an audience and the inability to cone 
tinue to hold advertiser support of certain commercially sponsored 


programs which serve the interest of the public and the listener. For 


example, WHBT has been able to find a commercial sponsorship for the 
program "Swap Shop”, a remotely Ertateeteeteroeren on which ieteners 
announce items they would like to trade or buy and on which announcements 
of lost or found items are carried, without cost to the individual for 
whom the announcements are made. The "H. G. Community Program” is a 
remote fifteen-minute program, carried five days a week, on which items 
of community news, public charitable appeals, public service announce= 
ments, and announcements of meetings of groups and organizations are 


carried. It is presently sponsored by a local merchant. Based on 


experience the petitioner believes that if the audience is divided 


between WHBT and ancther station it would be unfeasible for the sponsors 
of the two mentioned programs to continue their commercial sponsorship, 

and with lesser revenues availeble because of the new competition, WHBT™ 
would not be able to carry the programs. They would then be lost to the 


community end the listeners. 


21. Finally, the second station and the division of audience which 
would result therefrom would give rise to a loss of Seonacents or the 
necessity for charging a lesser rate for coumercially sponsored enter- 
tainment programs. The quality of the staff producing the programs, and 
the content, whether recorded or live, would have to be cut back because 
of the lesser revenues available for such programs. The net result would 


be .a loss to the listener of the present programé of WHET. 
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22. In this connection it should be noted that WHBT's belief that 
it is providing a well-rounded program service, one that meets the needs, 
desires and interests of the listeners, is shared by the community. In 
the fall of 1961, a letter survey was conducted by an outside party and 
the results thereof tabulated by an independent certified public 
accountant. The survey inquiry letter was mailed to civic and business 
leaders in the Roane County area, by a Knoxville radio station repre= 
sentative, and the letter did not mention any call signs but simply asked 
for the respondents’ views on the radio stations in Roane County. Some 
97 replies were received, and as tabulated by the CPA, 8 replies 
mentioned WHBT as an outstanding station, listing personnel and manage- 
ment, good programming and reporting, cooperation in civic projects, and 


finally good reception as reasons for that opinion. Seventy-six of the 


ninety-seven respondents stated that they hed used WHBT and found its sere 


vice to be effective. Only five who had used WHBT did not make thet letter 


reply. 


23- WHBT does not believe that it should burden this petition with 
copies of correspondence it has received from every facet of the Harriman 
and Roane County community. Public service Groups and organizations, 
churches and schools have all attested to the high regard in which the 
station and its services are held. Their unsolicited communications 
detail the type of cooperation, beyond air time, given by the station. 
WEBT stands ready to submit this voluminous material if the Commission 


so desires. 
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2h. ‘In sum, the petitioner submits that in view of the deleterious 
effect the Crowler station would have on WHBT's ability to serve,the 
listening public and the community would be the loser from any action by 
the Coumission authorizing that broadcast station in the Harriman 
94 


community. For public interest reasons the Crowder application mst be 


denied. 


(3) The Economic Support Question Is Thus A Matter of Public 


Interest 


25- In Carroll Broadcasting Co. v. F.C.C., 103 U.S. Apps D.C. 3h6, 


349, 258 F.2a hho, 443, the Court of Appeals made the following 


observation: 


"But, if the situation in a given area is such that available 
revenue will not support good service in more than one station, 
the public interest may well be in the licensing of one, rather 
than two, stations. To license two stations where there is 

., revenue for only one may result in no good service at all. So 
economic injury to an existing station, while not in and of 
itself ea matter of moment » becomes important when on the facts 
it spells diminution or destruction of. service. At that point 
the element of injury ceases to be a matter of purely private 
concern." 


It is that public interest point which is involved here. Because of the 
economic conditions the community cannot support two stations, and the 
assignment of a second station to Harriman will result in the destruction 
or diminution of the existing station. The Communications Act, with its 
requirement that an authorization be found to serve the public interest, 


convenience or necessity, will not permit of a grant where because of 
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economic factors the effect thereof would be to destroy or substantially 
reduce the ability of an existing station, such as WHET, to continue to 
provide the meritorious service it renders to its coumani ty » See, Geoffrey 
A: Lapping, 23 R.R. 919; cf., WHAS, Inc., 21 R.R. 929. It ie clear, the 
petitioner submits » that the Crowder application must be deniea because 


it would have that adverse effect on the Public interest. 


B. The Statutory Finding of Financial Qualification Cannot Be Made 


26. In his epplication, Crowder estimates that he will obtain 


revenues in the amount of $50,000.00 for the first year of operation. 


95° 
(Section ITI, Paragraph 1(a)). ‘Mis estimate is made against & programming 
Proposal which provides for 48.4% commercial time at the commencement of 
operation with "hopes to have a number of sustaining programs available 
for sale and to increase the commercial programming to 75%." (Section Iv, 
Paragraph 4(b) and Exhibit 4). As hereinbefore shown, on tie teents of 
studies made by the petitioner's president and general manager, the 
advertising revenues available in the economically depressed Harrimen 
area for a second station in Harriman and a third station in Roane County, 
are closer to non-existence than to the unrealistic figure of $50,000.00 
specified by Crowder. The petitioner avers that the estimate is 


unrealistic and that the station could not garner that amount of revenue. 


- 27. In the Williem L. Ross case, 23 R.R. 992, the Commission 


questioned revenue estimates of only $40,000 for a second station in 
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Riverton, which had a population greater than Harriman's. There, too, 

the economic factors contra-indicating an ability of the commnity to 
support a second station were not as strong, the area Retail Sales figures 
suggesting some growth rather than the recession shown by the figures 
here. (Paragraph 8, supra). Even though Crowler'’s financial statement 
night be accepted as showing an ability to construct the station, long 
term financial problems which would be present in the Harriman area upon 
the licensing of the second station there preclude a finding of financial 
qualification or that the public interest would be served by a grant of 


the captioned proposal. William L. Ross, 23 R.R. at 993» 995 


28. In light of the economic facts related in this petition, it is 
clear that the Commission's holding in the Ross and Hugh Jorden Stock 


cases is applicable here. In the cited cases, the Commission held: 
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"First, the application and the Pleadings raise a serious 
question as to whether Riverton and the surrounding area 
contain sources of revenue sufficient to support the operation 
of two or more standard broadcast stations. Second, because 
this question has been raised, the validity of the predicted 
revenues of the applicant, therefore, his financial qualifi- 
cations have also been placed in doubt. 


+t & 
"..-we would impose here, and in similar situations, an added 
burden upon the applicant, that of showing that its estimate 
or operating revenues is realistic when a serious question 
has been raised concerning the ability of the area to produce 
adequate revenue from those sources from which standard broad- 
_ cast stations generally receive their support. We believe 
this additional requirement is necessary, not only to demon- 
strate that the applicant is financially qualified, but also 
to enable us to make the ultimate findings required by law, 
i.e., whether grant of the application in question would 
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serve the public interest » Convenience and necessity." 
23 R.R. at 994-995. 


Since neither the financial qualification nor the Public interest finding 
can be made in the instant situation, the captioned application must be 


denied. 


29. But going beyond the Ross and Stock principle, the applicant's 
financial qualifications are absent for yet another reason. This second 
element is the inability of the Proposed station to operate in accordance 
with the proposed expense budget of $42,000.00. See Birney Imes, Jr., 

17 RR. 419, 436. Moreover, in this connection, it must be recognized 
that Crowder's financial Proposal protrays the Proposition, that the 
revenues will be relied upon to keep the station in operation after 
initial construction » the application containing the revenue estimate 
of $50,000 against the operating expense estimate of $42,000. (Section 
III, Paragraph 1(a)). Since the revenues will not be available, the 


inadequacy of the expense provision become more critical. 


30. Crowder does not detail how the limited expense budget of 
$42,000 will provide for the expenditures he elsewhere commits himself 


to make, provide for salaries for a staff of "at ‘least seven persons" 


plus hinselr as general manager (Section IV, Paragraph 12), end provide 
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for. power costs, fuel costs, programming material, records and trans- 


criptions and expenses for either remotely originating or recording for 


subsequent broadcast the live programs of beyond-studio origination 
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listed in his program proposal. The petitioner, who has cperated 
Station WHBT in Harriman for the past five years and is aware of current’ 
costs in the community in the above-mentioned cateetrion » submits that 
the $42,000 budget provided by Crowder will be insufficient for the 


operation of the station as proposed. 


31. As a first item in considering how unrealistic the specified 
amount is, the Commission is referred to the equipment financing plan 
relied upon by Crowder. The equipment cost of $17,394.10 is to be peid 


with @ one-third down payment and the balance, $11,596.07, in thirty-six 


monthly installments. (Exhibit 3). Twelve monthly installments on the 


deferred balance plus interest oa the unpaid portion at the most favorable 
rate would exceed $4,000.00. This would leave $38,000.00 or less of the 
$42,000.00 expense provision for all the other items mentioned above 
(power costs, programming material, etc.) and for salaries and salary 
expenses (FOAB, Workmen's Compensation, Unemployment taxes, etc.) for a 
staff of "at least seven persons”, one of whom would bean engineer, even 
if Crowder would attempt to claim that his own salary or withdrawal of 
money from the enterprise was not intended to be included in the expense 
estimate. The production, programming, power and other operational 
expenses would not leave enough left of $38,000 for salaries and salary 
expenses. Not even the unemployment problems in the Harriman area have 
depressed oon to the extent thet would be necessary for such minimum 
provision to suffice for seven employees » including a qualified engineer. 


The Commisson could not accept Crowder's unrealistic proposal and it 


must conclude that the station could not be operated in the manner 
Proposed with the inadequate provision for operating expenses. ‘The 
7] 


application, then, should be denied. _ 
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C. Serious Questions Exist With Respect To Sufficiency Of Programming 
Proposal To Meet Needs Of The Community 


32. The application as initially filed did not Contain any specific 
representation concerning the steps taken, or not taken by Crowder to 
ascertain local needs and the ways in which he planned to meet such needs. 
However, by way of an amendment filed afterwards he submitted rere 
letters, addressed to himself fron various writers in Harriman and elsee 
where, as @ response to Paragraph 10 of Section IV of the application, 


concerning “additional program date that the applicant desires to call 


to the Commission's attention”. ‘The amendment stated that such information, 


labelled Exhibit 6, consisted of "letters evidencing our efforts in 


surveying the community and its needs." 


33- 0. the fifteen letters » however, six are from out-of-state 
program sources simply answering a questim concerning the availability of 
program material as, for example, British Broadcasting Corporation (BBC) 

- taped programs, the National Education Association, Washington, D. C., 
which wrote that it "has not been able to provide stations with programming 
on @ regular basis”, and the series of recorded program material from the 


National Music Camp at Interlochen, Michigan. Two other letters concerns 


JA 98 


ing program material were from Tennessee sources, the Farm Bureau Federation 
and the University of Tennessee. None of these letters suggested how 
Crowier had surveyed the community he proposed to serve or its needs, 

and in fact one negated any such survey for the writer informed Crowder 


that the program material he inquired about was being carried on the 


existing station. Apparently Crowder was placing reliance, then, ‘on the 


remaining six letters, which were on letterheads of organizations and 
signed by persons in Harriman or Roane County to suggest that he had cone 
ducted a survey. It is in this connection that a serious question arises. 
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34%. Since the letters were filed, three of them neve been the 
subject of later letters to the Commission in which the writers explain 
the circumstances under which the first ones were obtained. One of 
these later communications is-from a James Harmon, whose letter under 
date of October 26, 1961, on the letterhead of The Harriman Business 
Association, was filed by Crowler. Mr. Harmon's later communication to 
the Commission points out that although the October 26, 1961 » letter was 
addressed to Crowder it was obtained from Hm by Mr. Scarborough, and 
further that the statements therein appearing were not those of The 
Harriman Business Association. The contents of Mr. Harmon's second 
communication, now in the Commission's files » raises partons questions 
as to the circumstances under which the first letter was obtained and 
whether the applicant filed it with the Commission to create by 


implication erroneous or misleading representations. 
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35- The other two letters which have been the subject of recent 
communications are from Mr. C. R. Black, on the letterhead of Harriman 
City Schools, and Mr. W. K. Warren, on the letterhead of the Roane County 
Chamber of Commerce. Mr. Black has now apprised the Commission that his 
first letter was not written under the authority of the City Board of 
Education, and that certain statements in the first letter may bd 
subject of erroneous Sa Eiots Mr. Black recites how the first 
letter came into existence: "a gentleman who was interested in securing 
an additional radio station in the City of Harriman came by my office and 
asked that I rewrite and sign a letter which he had formed to be sent to 


Mr. F. L. Crowder, Harriman, Tennessee." The Warren letter is the 


subject of a commnication dated December 2, 1962, from the present 


President of the Roane County Chamber of Commerce, Mr. Cooper. Mr. Cooper 

recites that investigation discloses that the first letter on Chamber 

letterhead was written without the consent and knowledge of the Board of 
ico 

Directors; that nothing appears in the organization’ minutes, nor is a 

copy in the secretary's files. He states that the first letter vas "not 


an official expression of the Board.” 


36. The foregoing developments indicate that the Commission cannot 
find the applicant to have taken sufficient or appropriate steps to 
ascertain local needs or that he has adequately planned to meet those 
needs. The Commission hes stated, with affirmance by the U. S. Court of 


Appeals, that an applicant has the responsibility of ascertaining his 
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community's needs and of programming to meet them. He Suburban 
Broadcasters) ve FC.C-, F.2d —— 23 RR. 2016. ‘The questions 
obtaining with respect to Crowler's activities preclude any finding that 
he has met the responsibility, but more, in light of the Commission's 
public announcements during the past two years that it was proposing to 
scrutinize applications against such eee arises the 
further question as to whether Crowder attempted to hide or failed to 
disclose material matters in what the applicant submitted as a material 


representation. 


D.- The Trafficking Aspects Of The Proposal 


37- F. L. Crowler, the applicant, has in the past owned and sold a 
Harriman station, when the sale provided a profit on the transaction. 
He also contracted to sell WEE, Sweetwater, Tennessee, after operating 
the station for less than a year when a Profitable sale could be arranged. 


His interest in Station WLIV, ‘Livingston, Tennessee, in which he is a 


4/ See, for example, July 27, 1960, Report and Statement of Policy on 
Programming Inguiry (Public Notice 60-970): "we intend...to require 
a statement by the applicant, whether for new facilities » renewal or 
modification, as to: (1) the meesures he has made to determine the 
testes, needs and desires of his community or service area...." 
Notice of Proposed Rule Making, Docket No. 13961, released February 21, 
1961: “State the scope and results of consultations with civic leaders, 
including but not limited to public officials, educators...(etc.) o. 
with respect to the needs of their groups.” / S 
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partner,’ was on the market almost immediately after the station commenced 
operation, although a sale has not been made because of a lack of a@ buyer 


willing to pay the selling price for the part interest. 


38. As the Commission's records reflect, the instant attempt is 


not the first time Crowder has been in the radio proadcasting picture in 
Harriman, Tennessee. He formerly owned WHBT, the existing Harriman 
station and sold the station (ex-costs and accounts receivable) to 
Folkways Broadcasting Company, Inc., in 1956 for $80,000.00, ‘payable 
$10,000.00 down and $70,000.00 in monthly installments over eight years. 
(BAL-2321, granted June 13, 1956). ‘The deferred balance was evidenced 
by @ promissory note in principal amount $70,000.00, payable in 83 
monthly installments of $835.00 and an 84th installment of $695.00, 

each with interest at the rate of 5% on the unpaid balance. The note 
was secured by a chattel mortgage on the personal property of the radio 
station and a deed of trust on the real property. The notes and instrue 
ments of security were made and given to F. L. Crowder and Tommie 
Crowder, his wife. The note has not been paid, and the chattel mortgage 
deed of trust have not been released. However, Crowler sold the note in 
May of 1961 to The First National: Bank and Trust Company of Rockwood, 


Rockwood, Tennessee. 


39. The referenced application, BAL-2321, lists Crowder's figures 
for the original cost, the then present value and the replacement cost 


of the tangible assets of WHBT which he sold to Folkways for $80,000.00. 
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Those figures, shown on Exhibit 1 of the assignment application, were: 


Original Cost $53,102.70 
(Then) Present Value $18,649.52 
Replacement Cost $47,995.20 


y 

Now Crowder is attempting to again acquire a radio station in Harriman, 
1C2 

after having disposed of one in a profitable transaction and the 
petitioner submits that the Commission could not Pind the instant proposal 
to be in the public interest in view of that background fact. If Crowder's 
desire in the instant proposal is not related to a possible future sale 
and profit the Commission must wonder, as does Folkways, why he sold the ' 
Harriman station. Had he not sold he would not now be saopiying in the 


captioned case. 


40. F. L. Crowder was granted a construction permit for Station 
WDEH, Sweetwater, Tennessee, on September 15, 1954, and the station 
commenced operation on program tests in February, 1955. Less than one 
year later, on January 18, 1956, Crowder entered into a contract to sell 


the property and equipment (not cash or accounts) of WDEH for $52,500.00, 


to Marto Broadcasting Co., Inc. (BAL-22h0). The assignment application 


listed the cost and value of the tangible assets being sold for $52,500.00 


at the following figures: 


Original cost $31,147.50 
Present value $29,985.10 
Replacement cost $36,852.20 

(BAL-22h0, Exhibit 1) 
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The Commission's files reflect that questions were raised about the 
transferee's qualifications, and on July 25, 1956, the assignment appli- 
cation was dismissed. However, a new assignment application was filed, 
BAL-2399, for consent to the sdle of WDEH and assignment of the station's 
license to a new purchaser. ‘The contract of sale was dated July 24, 1956, 
and the sale price was again $52 500.00. The same cost and value figures 
for the land and equipment » the assets being sold, were given as in 
BAL-2240. The assignor's balance sheet listed the total assets of 


Station WDEH’as $38,769.71, of which $5,389.78 were cash and accounts 


receivable, not part of the sale transaction in which the sale price vas 


$52,500.00. 
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41. F. L. Crowder and R. H. McCorn, a partnership d/b as Audio 
Broadcasters, are the licensees of Station WLIV, Livingston, Tennessee. 
The construction permit was granted on May 3, 1956, and on the basis of 
statements of third parties in the broadcasting business the petitioner 
believes and therefore avers that within not more than a year after WLIV 
commenced operation Crowder's interest in the station was listed for sale, 
‘and has been for sale since then, but the absence of a qualified buyer 
‘for a partial interest in a station in Livingston, Tennessee, has resulted 


in no sale having been made to date. 


42. It is reccgnized that the first two above-mentioned transactions 
were approved by the Commission, and the third matter has not yet ripened 


into an application. Nevertheless, as the Commission pointed out in 
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Franklin Broadcasting Co., 22 R.R. 880, the fact that past transactions 
may not have been questioned does not preclude a question of trafficking 
in the light of such transactions from being raised subsequently. And 
see WFPG, Inc., 33 F.C.C. 673, 678, where the Commission adverted to the 
Franklin case and seid: 

"It was pointed out that often trafficking can only be proved 

‘circumstantially'; that past transactions standing elone might 

not be sufficient evidence of trafficking, but that an entirely 

different picture could turn up when those past transactions 

are looked at along with transactions that occur later; and 

that often the Commission does not have before it the full 

facts concerning such past transactions (or even all of the 

past transactions) when the request is made to rule on the 

issue.” 
Here, it is submitted, the Commission could not grant the captioned 
proposal for another station by Crowder in Harriman without reconciling 
the dspects of trafficking in licenses which are raised by the instant 
applicant's earlier ownership and sale of a Harriman etation, together 
with the other transactions mentioned above. 
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III. IF THE APPLICATION Is/nor DENIED, IT MUST BE DESIGNATED 
FOR HEARING ON THE FOLLOWING ISSUES 


43. As the foregoing portion of this petition demonstrates » the 


Commission cannot find that @ grant of the captioned proposal would 
serve the public interest » Convenience or necessity. Because of the 
defects in the proposal and the deleterious effects a grant would have 


on the public, perticularly in Harriman, Tennessee, the application 
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should be denied. If the application is not denied or diemissed, then 


it must be designated for hearing upon the following issues: 


1. Tc determine whether there are adequate revenues to support 
more than one standard broadcast station in Harriman, Tennessee, 
without loss or degradation of standard broadcast service to 
Harriman and surrounding areas. 


2. To determine whether the applicant is financially qualified 
to construct and operate the proposed station and whether its 
estimate of expected operating revenues and expenses is reasonable. 


3- To determine whether F. L. Crowder in view of his proposals 
as to staff and operating expenses is qualified to operate its 
station in the manner proposed by his application. 


4, To determine whether or not the applicant, F. L. Crowder, has: 
made any efforts, and if so to what extent, to determine the 
tastes, needs and desires of Harriman, Tennessee, and the service 
area his proposed station would provide with technical service. 


5+ To determine whether the applicant has concealed or failed 
to disclose or attempted to misrepresent any material representa- 

- tion in connection with the statements in his application 
concerning his efforts to survey the community he proposes to 
serve and the community's needs. 


6. To determine whether F. L. Crowder has been engaged in the 
trafficking of broadcast authorizations, and whether the 
captioned proposal for a station in Harriman, Tennessee, would 
create an opportunity for trafficking contrary to the purpose 
for which a broadcast authorization is granted. 


7- To determine, in light of the evidence adduced pursuant to 
the foregoing issues, whether a grant of the captioned application 
would serve the public interest, convenience and necessity. 


hk. The petitioner, licensee of Station WHBT, Harriman, Tennessee, 


should be made a party to the proceeding if a hearing is ordered. In 
1cS 
light of the matters comprehended by the issues barring a grant of the 


application, especially those concerning and involving the applicant's 
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qualifications, the burden of proceeding with the introduction of evidence 
and the burden of proof under the issues should be placed upon the appli- 


* cant, F. L. Crowder. 
Iv. CONCLUSION 


45. The community of Harriman, Tennessee, and nearby area, does 


not have sufficient economic resources and capabilities to support more 


“than the existing station. WHBT, the existing stetion, supplies the 
community and the listeners within its service area with well-rounded 
programming which meets the known and indicated needs and desires for 
radio time by both commercial advertisers and community groups and 
organizations. An additional existing station in Roane County, and other 
communication media both in the county and from locations outside the ; 
county, compete with WHBT and preclude any further commercial support 


from being evailable for another Harriman station. 


46. The petitioner, who is a party in interest and entitled under 
the provisions of the Communications Act to object to the captioned pro- 
posal, has shown that the inability of the market to support more than 
one station properly would mean that the net result of a second assign- 
ment to Harriman would be a deprivation to the community of the quality 
of service it now receives. If two stations would be authorized neither 
would be able to obtain sufficient financial support to provide program- 
ming end other services to the meritorious degree now being supplied by 


WHBT. The competition between the second station and WHET would not 
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achieve any public interest purpose, but on the contrary would give rise 


to public harm and prejudice. 
ic6 


47; os the basis of the captioned application, as amended, end 

the matters shown in this petition, the Commission could not find the 
applicant to .oe financially qualified. In addition, in the circumstances 
here present, there is the serious question of long term financial pro- 
blems which would arise upon a licensing of a second eration to Harriman. 
The Commission is unable to make the ultimate findings required by law 
that a grant of the application would serve the public interest, 
convenience end necessity. Further, the requisite findings could not 
} be made in the face of the outstanding questions concerning the appli- 
cant's Ses of conduct in submitting and relying upon an exhibit, 
"evidencing our efforts in surveying the community and its siesta” 

which gainsay and controvert a conclusion that such a mEXS was made. 
Finally, the question of trafficking in broadcast authorizations in the 
past and whether the instant application proceeds from a desire on the 
applicant's part to traffic in the requested permit contrary to tile 
statute's intendment with Reerect to licenses for broadcast stations, 


all bar a grant of the application. 


48. The petitioner, submits that it is clear beyond a troubling 
doubt that the application must be denied. However, if it is not denied 
then the application must be designated for hearing upon the issues here- 


inabove specified, together with such further issues as the Commission may 
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include, and the burden of proceeding with the introduction of evidence 
and the burden of proof under all said issues must be pleced upon the 
applicant. As a known party in interest » the petitioner should be named 


& party to such proceeding. 


WHEREFORE, the premises considered » the petition requests that the 
Commission deny the above-styled application, or if the same be not denied, 


that it be designated for hearing on the issues listed herein and on such 


iC’? 


further issues as the Commission may specify, with the burden of 
proceeding with the introduction of evidence and the burden cf proof 
with respect to such issues being placed upon the applicant, and that 


the petitioner be made a party to the proceeding. And, the petitioner 


prays for such other and further relief as may be required in the 


premises. 


Respectfully submitted, 


FOLKWAYS BROADCASTING COMPANY, INC. 
(WHBT) 


218 Munsey Building 
Washington 4, D. C. fe/____hcthur B. Schroeder _ H. le/____arthur H. Schroeder 


H. SCHROEDER 
December 10, 1962 * WA = 


John Le aa 
* Date of filing 


COUNTY OF ROANE ) 
) ss. 
STATE OF TENNESSEE ) 


AFFIDAVIT 


Edgar B. Willis, Jr., being duly Sworn, upon his oath, deposes end says: 
That he resides in Kingston, Tennessee, and was formerly employed at 
Radio Station WBNT, Oneida, Tennessee, where a Mr. Walter Se STOOEOIE was the 
menager; that on various occasions after October 4, 1961 he rode to work with 
Mr. Scarborough and the Conversettons between them on peveray such occasions 
turned to a discussion of an application for a new radio station in Harriman, 
Tennessee, which hed been filed by Mr. F. L. Crowder; that on one particular 
occasion when the affiant and Mr. Scarborough discussed Crowder's application 
Mr. Scarborough stated that Mr. Crowder's plens with eapeee to the commercial 

rates for his proposed station was to have a rate that was fifty per cent 
(50%) of the rate of the existing station in Herrimen, WHBT, and that such 
rate would be established so as to get the commercial advertisers avay from 
WHET; that in said discussion Mr. Scarborough indicated that both he and — 
Mr. Crowder understood thet this would “drive WHBT out of business” vhich 


Mr. Crowder and Mr. Scarborough would be gled to have happen; 


That thereafter, and unrelated to the foregoing conversations the 


affiant desired to change employment and on his own initiative applied 
for employment et WHET, Harriman, Tennessee, which was closer to his home 
in Kingston; ‘that the affient was subsequently employed by and is now an 


employee of station WHBT; that the matters involved in the foregoing recited 
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conversation with Mr. ‘Scerborough vere only recently related to the management 

of WHBT but a not, however, related in connection with any offer or promise 
1c9 

of employment or offer or promise for continuance of employment; that 


the affiant makes this Affidavit voluntarily and under his own free will. 


Further, the effient sayeth nought. 


Edgar Be Willis, Jre 


Subscribed and sworn to before me this Gtk aay of December, 1962. 


My Coumission.«xpires: Hay 16,196 
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COUNTY OF ROANE ) 
) BBe 
STATE OF TENNESSEE ) 


AFFIDAVIT 
KENNETH J. CROSTHWAIT, being duly sworn, upon his oath, deposes and says: 


He is the president, director and majority stockholder of Folkways 
Broadcasting Company, Inc., a corporation, which is the owner and licensee 
of Radio Station WHBT, 1600 kc, 5 kw, daytime, Harriman, Tennessee, and he _ 


is now and since 1957 has been general manager of said Station WHBT. 


He has read the foregoing Petition To Deny the application of F. L. 


Crowler, tr/as Harriman Broadcasting Co., which was prepared for and is 


being filed on behalf of Folkways Broadcasting Company, Inc. 


The facts and matters stated in said Petition are true and correct 
to the best of his knowledge, information and belief. The affiant has 
direct and immediate knowledge of the facts and matters concerning WHBT 
and the radio business in Harriman and Roane County, Tennessee. He also 
has personal knowledge of the characteristics of said commnity, although 
for purposes of accuracy and completeness certain population figures end 
statistics were checked against published sources and said sources are given 
as the reference. With respect to those matters, and their respective 
source references, the affiant believes them to be true. Further, with 
respect to the other facts and matters set out in the Petition, the basis 
of the affiant's knowledge, or belief where so stated, is specified. In 
that connection, official notice is requested of matters appearing in the 


Commission's files. 


As set forth in the Petition, the affiant is an experienced brosd- 
caster. Based ses this experience in conjunction with his knowledge of 
411 
erie and Roane County, Tennessee, and of operating a radio station 
there, he is of the considered opinion that if a new station is authorized 
by the Commission to operate in Harriman, Roane County, Tennessee, the effect 
thereof would be to reduce WHBT'’s revenues, audiences and program sources. 


WHET would then have to reduce or eliminate certain of the sustaining or 


public service programs set out in the Petition, on otherwise reduce the 
service now provided to its community. Finally, as specified in the Petition, 
the affiant is, for the reasons therein shown, of the considered opinion 
that a grant of the application of F. L. Crower for a nev station in Harriman, 
Tennessee would not be in the public interest but would in fact disserve 


and harm the public. 


My Commission expires Macy LL Lob b 
. oe & 5 
CERTIFICATE OF SERVICE 


I, Alice F. Hopper, hereby certify that I have this tenth day of 
December, 1962, sent by first class United States mail, postage prepaid, 


& copy of the foregoing "Petition to Deny" to the following: 


Kenneth A. Cox, Esquire 

Chief, Broadcast Bureau 

Federal Communications Commission 
Washington 25, D. C. 


Norman E. Jorgensen, Esquire 
2011 Eye Street, N. W. 


Washington 6, D. c. 
Attorney for F. L. Crowder 


Wis . 


Alice F. Ho; 
Alice F, Boone 
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RECEIVED Before the. 27 RECEIVED 


1 FEDERAL COMMUNICATIONS COMMISSION = ; : 
pec ike: Washington 25,D.€.  -. DEC 10 1959 


CHIEF, HEARING DIVISION Ahr A ECC! 


° if ~* OFFICE 
In the Matter of 12-7 0-6 x OF THE SECRETARY 


Freeman L. Crowder doing business as 3 a 
HARRIMAN BROADCASTING COMPANY ese File No. BP=15,122 
Harriman, Tennessee ; ——— 

; or. rs 


PETITION TO DENY 


Ame First National Bank and Trust Company of Rockwood, a corporation 
having its principal office in Rockwood , Roane County, Tennessee, 
requests the Commission to deny the application of Freeman L. Crowder, 
doing business as Harriman Broadcasting Company, for a new station roe 
Harriman, Roane County, Tennessee. The said bank requests that action for 


the following reasons: 


1. The bank is the holder in due course of a certain note of 
Folkways Broadcasting Company, Inc., bearing date of June 20, 1956, 
payable to the order of Freeman L. Crowder and Tommie Crowder, his wife, 


secured by a Chattel Mortgage and a Deed of Trust of the same date, 


which instruments were made and given for and to secure the balance of 


the purchase price when Freeman L. Crowder sold Station WHET, Harriman, 


Tennessee, to Folkways Broadcasting Company, Inc. 


2. Mr. Crowder, the former owner of WHBT, is the applicant for the 
_tew station. If the instant application is not denied and Mr. Crowder 


again operates a radio station in Harriman, he will compete with Station 
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WHBT. The value of the note which the bank purchased from Crowder will 
be adversely affected and the bank's security will similarly be deleteriously 
affected. When Mr. Crowder sold the note to the bank, on May 2, 1961, he 


did not indicate that he was planning to file for another radio station in 
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Herriman. Had he done so the bank would not have purchased from him the 
above-referenced note at that time and for the seer it did pay, 
because of the questions which would have presented henseives y nemely, 
the question of Mr. Crowder competing with an existing station on which 


he retained a lien and the question of the value of the note and the 


security (land and personal property of Station WHBT) with a second 


station in Harriman. 


3- The First National Bank and Trust Company of Rockwood is 
intimately acquainted with the economic end business situation in Roane 
County from long experience in dealing with all facets ee the commnity, 
and said Bank believes that if the Commission assigned another radio 
station to Harriman, Roane County, it would create economic problems for 
the two existing stations, and particularly Rockwood's station, WRKH, in 
that the limited advertising revenues available to commmication media in 
Roane County would not be sufficient, in the bank's view, to support the 


additional station except at the expense of the existing station. 


4. There are two ratio stations in Rosne County, WRKH, Ro=kwood, 
and WHET, Herriman, and three newspapers, which are involved in a constant 


and determined competitive contest for available advertising dollars. 
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The addition of another radio ‘station in the county would create a@ burden 
for small advertisers, such as the bank. The additional station would be 
expected to reach some of the listeners presently reached by the existing 
stations, and in order to continue to reach those listeners, the bank, and 
other small advertisers, would find itself in @ position of having to 
expend additional money. This would necessitate a decision, especially 
where the additional money may not be available, to forfeit the Opportunity 


to reach some listeners or to withdraw all advertising from radio. 
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5+ The addition of another radio station in Roane County would require 
& lessening of the advertising purchased from the two existing stations. 
Even if the bank decided to continue to use radio advertising it would, in 
order to reach the radio eutiences have to use three stations instead of 


two, and thus less money would be spent with the two existing stations. 


6. It is the opinion of the bank that the two existing stations more 
than adequately serve Roane County and that there is no need for a third 
‘station. Approximately seven years ago, interests from McMinnville , 
Tennessee, obtained a license for a station at Rockwood, now known as 
WRKH. The station was subsequently sold twice, each operator finding it 


difficult to operate profitably. It is the bank’s understanding that the 


existing operator is experiencing difficulties and if WRKH loses a, 


substantial portionof its advertising revenues by reason of a new station 
in Roane County, it does not appear realistic to expect WRKH to remain 


on the air. 
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7- For the foregoing reasons » the First National Bank and Trust 


Company of Rockwood requests that the Commission not assign a third radio 
station to Roane County, Tennessee, and that the applicetion of Freeman 


L. Crowder be denied. 


‘Respectfully submitted > 


FIRST NATIONAL BANK AND TRUST 
COMPANY OF ROCKWOOD 


ry T. Burn 
President 


Harry T. Burn, being first duly sworn, deposes and says: 


That he is the President of the First National Bank and Trust Company 
of Rockwood, a corporation organised and existing under and by virtue of 
the laws of the State of Tennessee, and in whose behalf he makes this 


affidavit; 


That the foregoing vetition to Deny the application of Freeman L. 
Crowler for a new station at Harriman, Roane,: County, Tennessee,. has been 


prepared on behalf of said bank, under the direction of the affiant, and 
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that the views and matters therein set forth are true and correct to the 


best of the affiant's knowledge and belief. 


Zz 
Subscribed and sworn to before me, the undersigned officer, this Z 


day of December, 1962. 


My Commission expires hie cz SLES. 
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CERTIFICATE OF SERVICE 


J (GE: Harry T. Burn, certify that on this 10thdaey of December, 1962, 


= mailed » by United States mail, first class, postage prepaid » & copy of 
the aforegoing Petition to Deny and Affidavit thereon, to the following, 
who is counsel of record with the Federal Communications Commission for 


Freeman L. Crowder, d/b as Harriman Broadcasting Company: 


Norman §. Jorgensen, Esquire 
Krieger & Jorgensen 

2011 Eye Street, N. W. 
Washington 6, D. C. 
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SMITH & PEPPER 
ATTORNEYS AT LAW 


€. STRATFORD SMITH PERPETUAL BUILOING 
VINCENT A. PEPPER 

JOWN P. COLE. UR. 11 E STREET, N. Ww. TELEPHONE 
THOMAS G. SHACK, UR, J 1963 * execur “70: 
Dnouastwisteronen WASHINGTON 4,D.C. AN Oi UTIVE 37030 
ROBERT £.CONN 5 
REITH ©. PUTeRcOE january 196 
ROBERT F. CORAZZING J 8 v 3 
ROBERT W. HEALY 


: ss 
OFFICE OF TE ScoRETaRY 


Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Dear Mr. Waple: 

Transmitted herewith on behalf of F.L. Crowder, tr/as Harriman 
Broadcasting Co., is an original and nineteen (19) copies of its "Op- 
position to Petition to Deny Filed by Folkways Broadcasting Company, 
Inc." with respect to the above-referenced application. 


Should additional information be necessary in connection with 
this matter, please communicate with this office. ; 


Very truly yours, 
Hebe F eazy 
Robert F. Corazzini 


Enclosures (20) 
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a5 Before the ie ME D 
” FEDERAL COMMUNICATIONS COMMISSION = 

Washington 25, D.C. ofee 

3 Jan wee 


In Re Application of me, 
/-&-63 OFFICE Gi i¢é “EC 

F. L. CROWDER, tr/as 

Harriman Broadcasting Co., File No. 

Harriman, Tennessee BP-15122 


. For Construction Permit oro 4 e/F 


OPPOSITION TO PETITION TO DENY FILED BY 


FOLKWAYS BROADCASTING COMPANY, INC. 
Comes nowt . L. Crowder, tr/as"Harriman Broadcasting Co., applicant 
for a new standard broadcast station at Harriman, Tennessee, by its attorneys, 
and respectfully submits its Opposition to Petition to Deny the above-captioned 


epplication, filed with the Commission on December 10, 1962 by Folkways 
TS 


Broadcasting Company, Inc. In support thereof, F. L. Crowder states as 


follows: 
I, PRELIMINARY STATEMENT 

1, The above-captioned application of F. L. Crowder (hereinafter some- 
times referred to as Crowder, or applicant) for a construction permit for a new 
standard broadcast station at Harriman, Tennessee, to operate on 970 kc with 
500 w power, daytime only, was filed on October 4, 1961. The application 
was amended on November 13, 1961, indicating the street address of the pro- 
posed transmitter location and by an exhibit consisting of certain letters which 
evidenced the applicant's effort in surveying the community and its nonin. On 
December 10, 1962, Folkways Broadcasting Company, Inc., (hereinafter some-_ 
times referred to as Folkways) filed a petition to deny the above-captioned 


application. 
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Il, THE PETITION ALLEGES NO FACTS WARRANTIN! 
A DENIAL OF THE APPLICATION 


2. Folkways Broadcasting Company, Inc., is the licensee of Radio 
Station WHBT in Harriman, Tennessee. Folkways requests that the Crowder 
application be denied or in the alternative be designated for hearing. 


3. The main thrust of Folkways‘ petition is that a new station in Harri- 


man would contravene the public interest because it’ would destroy or reduce 
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the available service. This is based upon the allegation of the inability of 


the community to support another station. Folkways states that the 1960 
population of Harriman of 5,931 represented a decrease in population over the 
1950 population of 6,389., Folkways attributes this decline to its undocu- 
mented statement that high school graduates and younger families are moving 
out of the community to find employment. The figures quoted by Folkways 
would lead one to believe that Harriman is a small regressive community. 
However, the fact is that Harriman isa progres sive community which has 
shown a steady growth in full-time non-transient residents. A comparison of 
the 1950 and 1960 population figures is quite misleading. While there has 
been a steady growth in population, the 1950 figures reflected a large influx 
of temporary residents due to the construction of the Oak Ridge atomic energy 
plant. Further, the eens toward suburban living has also affected Harriman. 
Most of the new homes built during the past ten years were built Outside the 
city limits of Harriman. In fact the Tennessee Planning Commission has 
certified that Harriman's new 1961 population is 6,104. This figure reflects 
the annexation by the city of a small suburban area near Harriman (See Attach- 


ment No. 1). 
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4. However, Folkways omitted the most pertinent and informative facts 


concerning the population and size of the city of Harriman. The city of Harri-' 


man has recently annexed the suburban area which surrounds Harriman. The 


annexation will become effective on January 15, 1963. (See Attachment No. 2). 
Therefore, as of that date the city of Harriman will be nearly iwice as large, 
area wise, as it is presently. (See Attachment No. 3). Furthermore, and of 
utmost importance, when the annexation becomes effective on January 15, 1963, 
the new population of the city of Harriman will be between 11,000 and 12,000. 
(See Attachment No. 4). Therefore, these facts which Folkways failed to 
include in its petition, present a drastically different and exceedingly more 
enlightening picture of the true status of Harriman as it exists today. 
135 

5. Folkways alleges that the area's economic problems commenced with 
the decline of the coal indu stry. Speaking in sweeping generalities this state- 
ment conteins an element of truth. However, it is again misleading in that 
the coal industry has not been significant in Roane County, since the 1930's. 
The impact of the decline of the coal mining industry is a thing of the past in 
that the area's economy has readjusted and is now geared s other industries. : 

6. Folkways alleges that WHBT has suffered a gross loss during the 
time it has operated the station. Folkways attributes such a condition to the 
“economic plight" of Roane County. Folkways labels the area a "depressed 
area” and would have one believe that the existing stations have completely 
saturated the advertising revenues. Folkways attempts to show that the area 
could not conceivably generate any new or increased advertising revenues and 


as a result could not finantially support another station. However, as in the 
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case of WRKH, Rockwood, Tennessee, a factual,accurate analysis of the area, 
which the applicant has set forth below, indicates that it is not the financial 
condition of the county which causes an unprofitable radio’ station operation 


therein. These facts show that Roane County is a progressive and rapidly 


growing area. Further the facts conclusively show that the area is finanically 


sound and has a strong well-balanced and growihg economy. These facts indi- 

cate: that any well-managed radio station run by personnel employing sound 

business practices would find more than ample finantial support in the area. 

The facts will also indicate that an additional station with a sound business 

operation would also find its operation in Roane County profitzble. Although 

convenient it may be to place the blame elsewhere, a radio station complain- 

ing of an unprofitable operation in this area cannot validly accuse the economy 

of the area for its uneconomical operation. 

7. Roane County is one of Tennessee's fastest growing counties. 

Roane County's population inecenea from 31,665 to 39,133 between 1950 and 

1960 - a numerical increase of 7,468 and @ percentage increase of 23.6%. 
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This makes Roane County the eighth fastest-qrowing county numerically among 

the 95 counties of Tennessee, including the metropolitan counties of Shelby 


(Memphis), Davidson (Nashville), Hamilton (Chattanooga) and Knox (Knoxville). 

Its percentage of growth in the 1950 - 60 decade was exceeded by only 6 other ' 
IW/ 

counties. The following information was obtained from a publication of the 


Area Development Committee.of Roane County, Tennessee, entitled Roane 
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County Overall Economic Development Program. 


8. Present economic csnditions: 71% of the county's land ar2a is in 
farms producing a variety of crops. Livestock and dairy products also contri- 
bute materially to farm income. Gross farm cash income for the year 1960 was 
estimated at $1,907,000.00. Manufacturing establishments in the county 
number approximately 18. One of the nation's newest and most modern ferro- 
alloy electric furnace plants was placed in operation in Roane County in 1957" 
by the Tennessee Products and Chemical Corporation at a cost in excess of 
$10,000,000.00. The world's largest steam-powered electric generating 
plant consisting of 9 large turbines, known as Kingston Steam Plant, was com- 
pleted by the T.V.A. in 1955 at an approximate cost of $298,000,000.00. 
These and other various operations in the county employ approximate ly 5,000 
people with annual payrolls in excess of $17,475,000.00. These figures do 
not include the Atomic Energy Commission plant at Oak Ridge. Deposits of the 
three commercial banks in the county, including the branches, and the one 
Federal Savings and Loan Association as of December 31, 1960 amounted to 


$23,295,410.00. Between 1950 and 1958 the estimated total personal income 


‘for Roane County jumped from $25,243,000.00 to $47,864,000.00. The esti- 


‘mated total wage and salary disbursements by industrial source during the same 
period showed that wages and slaries were approximately doubled between 
1950 and 1958 in every catagory but three. Estimated total wages and salaries 


increased approximately 100% between 1950 and 1958 in the following catagories: 
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manufacturing; wholesale and retail trade; findnce”--insurante, real 
estate; communications - public utilities? services: Federal Government 
and state and local government. There was a drop of approximately 40% in 
contract construction, a drop in farming - mining, etc., of approximately 
-05% and an increase in transporation of 18%. The total estimated wage and 
salary disbursements by industrial source was $16,518,000.00 in 1950 and 
increased to $35,429,000.00 in 1958, or a better than 100% increase. 

9. While Folkways cites the unemployment of the county and terms ita 
"depressed area" citing the same source from which the material above was 
taken, Folkways neglects to include the statement of the Area Development 
Committee of Roane County that there is a definite question of whether there 


was an economic decline causing unemployment or whether the county grew so 


fast that industry could not keep pace with the increase in population and fur- 


nish a sufficient number of jobs: or the further statement that, "In the past 
few years Roane County has made excellent progress in economic and social 
development. The county leaders plan to further the development of the county™. 
When one considers all of the factors as set forth above it is clear that Roane 
County, rather than being a "depressed area" or a area of chronic unemployment, 
is a county which is basically economically stable but which has grown and 
progressed a little too rapidly even for its own good. The following quotation 
taken from that same publication concerns the progress and potential of the city 
of Harriman: 

“The newly annexed areas which will be added to and become a 

part of the city of Harriman on January 15, 1963, will anproxi- 


mately triple the area of the city of Harriman. Studies are al- _ 
ready underway looking toward an extension of city services to 
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these areas and the plan of the city is to extend sewer lines and 
water, including adequate fire Protection, street construction 
and improvements and street lighting to these areas as soon as 
can be accomplished. The extension of these services to these 
newly annexed areas will open up numerous highly desirable 
industrial sites as well as making available for development 
many more residential areas. Limited fire and police protection 
and garbage collections will be avilable but the goal of the city 
of Harriman is to extend all of these services, as well as those 
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listed above, to all of the newly annexed areas as expeditiously 
as same can be accomplished in order that development of these 


areas will be in nowise hampered due to lack of city facilities 
and services." (Page 58). 


10. The most important factor concerning the economy of Roane County 


is that presently it is on the upswing and considering its potential, the out- 


look for the economic growth of the county is exceedingly good. Thus while 


Folkways petition insinuates that the county stands little or no chance for 
economic improvement, the fact is that at the present time the economy of 
Roane County is making rapid strides ahead and all available facts point to a 
long term continuation of this trend. A report issued by Sales Management in 
the summer of 1962 indicated that Roane County stood out nationwide, as a 
strong market, with a buying power that is better than average. The report 
showed that come in Roane County was high in 1961. After payment of per- 
sonal taxes there was left a net of $52,717,000.00. (See Attachment No. 5). 
11. As further evidence of the fact that, contrary to the allegations of 
Folkways, the people of Roane County are not out-migrating to other areas, is 
the fact that the residents of Roane County have a huge amount of money in- 
vested in their homes. Their equity in these dwellings comes to $3,330,000.00. 
Further, Bete are mortgages on only 55% of the non-farm dwellings in the 


region encompassing Harriman. (See Attachment No. 6). During the first half 
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of 1961 deposits in Roane County Banks were up $1,018, 026.62 and loans 
were also up $413,045.42, over the last half of 1960. This is part of a gen- 
eral increase in bank deposits and loans over the last five years in the county. 
This trend has been taking place in all of Roane County's banks. Among the 
reasons even for such a ES were: (1) more people moving into the area; 
(2) an increase in employment cuased by a number of construction projects in 
the county; (3) a general increase in business. (See Attachment No. 7). As 
a. further evidence of the growing economy of Roane County pension benefits 
have increased gteatly over the last three years. (See Attachment No. 8). 
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12. Therefore, Folkways allegations that Roane County is a depressed 
area with little chance for improvement and its conclusions that the two 
existing stations in Roane County has exhausted the avilable revenues and 
that three stations simply could not survive, cannot be supported in the face 
of the above facts. It is clear that the financial situation and the economy 
of Roane County in general is more than strong enough to support three radio 
broadcast stations. The fact that the station in Harriman licensed to Folk- 
ways has suffered a consistent loss over the past five years can only be attri- 
buted to the business management of the station, in light of the rapid growth 


and economic improvement of the county over these same five years. Further, 


the estimate by.Mr. Kenneth J. Crosthwait, president and majority stockholder 


of Folkways that the maximum potential revenue: for Roane County radio sta- 
tions is $125,000.00 per year and that the entry of a new Station to the mar- 
ket would leave only $25,000.00 h available revenue for the Rockwood station . 


and the new station, is so obviously inaccurate and unsubstantiated in light 


JA 128 


of the facts above recited, that the only conclusion must be that Mr. Crosth-: 
wait simply has no conception of the economic condition and potential of 
Roane County. 

13. It is therefore clear that the unprofitable operation of WHBT is due, 
not to the inability of Roane County to support a radio station or to support 
more than the existing number of radio stations, but must be due to the inter- 
nal operations of the existing stations. While Folkways claims a Grosatiogs 
over the last five years, nu where is it indicated how much cé a salary the 
president and majority stockholder of Folkways, Kenneth J. Crosthwait, draws 
from the operation of the station or if any of his family is on the payroll . An 
unprofitable business operation can be attributed to many factors. It there- 
fore logically follows that Folkways allegation that applicant's new station 
would have such an economic impact upon WHBT so as to result in the diminu- 


tion or destruction of present service, must also fal] of its own weight. 
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If there is any diminution or destruction of WHBT's service it would have to 


tesult from the operation of WHBT rather than the ability of the county to sup- 
port another radio station, since it has been clearly shown that the county is 
more than financially capable of Supporting three radio stations profitably, if 
all three radio stations are well managed and run in a business-like manner. 

14. Folkways also alleges through an affidavit of Mr. Edgar B. Willis, 
Ir:, that a Mr. Scezbrough had stated that Crowder planned to establish a 
rate for advertising 50% below that charged by WHBT, and that Crowder aimed 
to drive WHBT out of business by a rate war utilizing cut-rate advertising 


Practices. Attached hereto as Attachment No. 9 is the sworn statement of 
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Mr. Walter H. Scarbrough which indicates that Mr. Willis' statement is not 

in accord with the actual facts and that the alleged statements by Scarbrough 
to Willis concerning Crowder's so-called rate war are in fact without a basis 

in truth. However, disregarding this fact, the cry of "rate war" by Folkways 
merely goes to prove once’ again that is is not the inability of the conn to 
support @ radio station but it is instead the operation of WHBT itself which 
results in the fact that it is an unprofitable business. Attached also hereto is- 
Attachment No. 10 which contains the present rate card of WHBT and the pre- 
sent rate card of Radio Station WLIV, Livingston, Tennessee in which the appli- 
cant Crowder, has a partnership interest. This (WLIV) rate card is the rate 
card which Crowder intends to use for the new Harriman station. Parenthetic- 
ally, it is the same rate card used by Crowder while operating WHBT in Harri- 
man when Crowder was the owner and licensee. The station ~as at that time 
operated at a substantial profit. A comparison of these rates will show in fact - 
that the WHBT rate under Folkways management has been doubled from the rates 
of WHBT under Crowder's management and are twice as expensive as the rates 
of the existing WLIV in Livingston, Tennessee. The rate cards are moe 


proof of sound economical management versus poor uneconomical management. 


Folkways cannot use the allegation that the county cannot support another 
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radio station to cover up the fact that it has priced itself out of the market. 


15. It is evident from the sworn statement of Mr. Scarbrough that there 
are many accounts in the Harriman area that are not presently being serviced 
by WHBT but that if a reasonable rate were charged that many of these accounts 


. would be available. Certainly if Folkways is interested only ina get-rich- 
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quick program by serving only the large advertising accounts in the area then 
they must pay the price of’ forgoing the abundant smaller accounts wie are 
available. As indicated by Mr. Scarbrough's statement, there are many busi- 
nessmen in the Harriman area more than willing to advertise over a Harriman 
radio station that does not charge exorbitant rates. Actually, in light of these 
facts it is not surprising that the present WHBT operation is losirig money in 
an area which previously supported a full-time WHBT operation at a profit. 
Therefore, all of the allegations of Folkways concerning the loss of the public 
in program service as a result of its trumped-up "rate war" are completely with- 
out substance. Concommittantly the allegations that the Crowder application 
must be denied because it would have an adverse effect on the public interest 
are also without substance. 

16. Folkways also alleges that the estimate by Crowder that he will 
obtain revenues in the amount of $50,000.00 for the first year of operation is 
unrealistic. This allegation is based upon the "studies" and the "opinion" of 
Folkways‘ president and general manager. The worth and value of Mr. Crosth- 
wait's studies and opinions have been dealt with previously in this opposition. 
It is therefore evident from the material in the preceding porticns of this oppo- 
sition that nct only is the $50,000.00 figure realistic but also that it is con- 
servative. There is no question as to Crowder's ability to construct the sta- 


tion and to operate it initially without revenues. Further when the true facts 


concerning the economic condition and financial ability of Roane County are 


analysed it is abundantly clear that a third station could be supported in the 


county. 
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17. In its continual groping to find some reason to present to thd Com- 


mission why the application should be denied, Folkways then alleges that 


Crowder's proposed expense budget of $42,000.00 is inadequate and that the 


station could not operate on such a budget. Attached hereto as Attachment 

- No. 11 is a detailed breakdown of the proposed annual operating expenses for 
the applicant's proposed station. As further proof that a well-managed station 
could Crema in Harriman on a budget of $42,000.00 there is submitted here- 
with as Attachment No. 12 the statement of income and expense for Radio 
Station WHBT, Harriman, Tennessee for 1955. At this time Radio Station WHBT 
was owned and operated by the present applicant, F. L. Crowder. This state- 


ment shows that the cost of operation for Station WHBT in 1955 amounted to 


$52,031.75. It must be born in mind that this was the operating expense for 


a full-time radio station in Harriman. Therefore it is evident that a proposed 


operating budget of $42,000.00 for a daytime only station in Harriman is more 
than realistic. It merely goes to point out the fact that a well-managed and 
well-run operation will adequately serve the public interest and can, at the 
same time, be a profitable operation. The fact that Folkways annual operating 
expenses for WHBT are between $85,000.00 and $90,000.00. a year certainly 
cannot be attributed to the fact as pictured by Folkways that Roane County is 
a "depressed area". In this connection Attachment No. 13 is the profit and 
loss statement for Radio Station WHBT, Harriman, Tennessee for 1955 while 
under the ownership and operation of F. L. Crowder. This attachment indi- 
cates that the station had & net profit of 18,090.71 dollars fez the year 1955. 


Thus, whether a station in Harriman can.be operated profitably if well-man- 
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aged is not open to conjecture but instead, is a fact of reality based upon 
past such operations. 

18. Folkways also questions the sufficiency of the programming pro- 
posal to meet the needs of the community. Again, this represents another vain 
attempt by Folkways in its desperate probing to present a valid reason to the 
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Commission for its Petition to Deny. Mr. F. L. Crowder for many years opera- 
ted a radio station in Harriman, Tennessee. He was, and is, thoroughly 
familiar with the programming needs and desires of the people of that area. 
He is today a business man in this very area. The programming proposals 

- were based in large measure upon Mr. Crowder's personal and every-day 
knowledge as a broadcast businessman, of the area and people which he in- 
tends to serve, as well as his intimate personal contact with these people at 
the present time. Mr. Crowder is thus perhaps as well aware as sayeneice 
the present needs of the community and its surrounding area. The allegations 
concerning the letters are typical of the Folkways pleading in that by innuendo 
they cast aspersions upon the applicant. None of the letters submitted were 
submitted as representing the opinion of a group or organization but only as 

) representative of the signatory's opinion. Nowhere in the application is there 
any Statement or implication to the contrary. The contacts made by Mr. 
Scarbrough were made in such a manner that the contacted parties were com- 
vletely and fully apprised of the facts. Submitted herewith 2< Attachment 
No. 14 is the sworn statement of Mr. Walter H. Scarbrough which completely 


end fully sets. forth the manner in which these contacts were made in which 


the letters were obtained. It is therefore clear that Crowder, through his ex- 
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perience and contacts and intimate personal knowledge of this area, has more 
than adeuately ascertained the local needs of the people. Further Crowder's 
Programming proposal based upon his knowledge of the local needs also ade- 
quately meets these needs. 

19. To proceed from the ridiculous to the sublime, Folkways then 
accuses the applicant of "trafficking in licenses". To give credit where 


credit is due this is probably the most novel trafficking issue ever presented. 


to the Commission. As the basis for the accusation that F. L. Crowder has 


been quilty of trafficking in licenses Folkways points out that Crowder has 
owned and sold two radio stations. On this basis, when the WHBT license 
444 

comes up for renewal, pursuant to Folkways conception of.the Federal Com- 
"munications Commission regulations, it should be desigasted for hearing 
upon a trafficking issue designated against Kenneth J. Crosthwait in as much 
as he too has owned and sold two radio stations. Mr. Crosthwait was the 
, owner of WICW, Whitesburg, Kentucky, and WIOD, Sanford, Florida. WICW 
was sold in 1956 and WIOD was sold in 1957. Folkways then makes the alle- 
gation.that Crowder attempted to sell his interest in Radio Station WLIV soon 
after it was constructed and operating. This allegation is based upon alleged 
statements of third parties (conveniently unnamed) made to Crosthwait. 

20. The true facts, which are conspicuous by their absence in the 
Folkways petition, are that Crowder was forced to sell his radio interests due 
to ill health. Upon a doctor's advice Mr. Crowder retired completely from 
active participation in the radio broadcast industry. ‘However, Mr. Crowder 


is now enjoying better health and confident of his ability to serve the public, 
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desires to re-enter the broadcast industry in Roane County. To put the icing 
on the cake Folkways then attempts to have the Commission believe that the 
instant application of Mr. Crowder is solely for the purpose of a possible 
future sale at a profit. This bit of tongue-in-cheek legal manuvering is inter- 
esting indeed when one considers the fact that Folkways has previously spent 
20 pages in the very same petition in an attempt to convince the Commission 
-that a new radio station in Harriman would be a colossal financial failure and 
would probably be’ bankrupt within a year. The eitenetion of a possible future 
profitable sale of the new Harriman station of course contrad‘cts all previous 
allegations by Folkways that the area could not economically support a third 
radio station. It is clear therefore that a charge of trafficking against Crowder 


is wholly unwarranted and without substance. 


THEREFORE, it is respectfully submitted that the Folkways petition does 


not establish or allege any facts which raise a question of whether the com- 
munity of Harriman, Tennessee and the nearby area have sufficient economic 
445 
resources and capabilities a support an additional radio station. Further, as 
shown in this pleading any degradation of the service of WHBT would be a 
result of its own operation and not the result of an additional station in the 
area. Further it has been shown that the applicant's financial qualifications 
. are not open to any doubt. Also it has been shown that the applicant, due to 
his past and present personal and business association with the area is well 
aware of the community's needs. Based upon this, the applicant's program- 


ming proposals more than adequately serve the needs of the community. Fin- 
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ally it has Been shown, that the allegations of trafficking against Crowder are | 
entirely without merit. 

WHEREFORE, THE PREMISES CONSIDERED, it is respectfully submitted 
that the Commission should deny the Petition to Deny filed a Folkways 
Broadcasting Company, Inc., and grant the application of F. L. Crowder for 
a construction permit for a new radio broadcast station to be located in 
Harriman, Tennessee. 


Ill. THE COMMISSION IS WITHOUT AUTHORITY 
TO DESIGNATE THE CROWDER APPLICATION FOR HEARING 


21. In the alternative Folkways requests that if the application is not 


denied or dismissed, then it should be designated for hearing upon the following 


_ issues: 


"1. To determine whether there are adequate revenues to 
support more than one standard broadcast station in Harri- 
man, Tennessee, without loss or degradation of standard 
broadcast service to Harriman and surrounding areas. 


"2. To determine whether the applicant is financially quali- 
fied to construct and operate the proposed station and whether 
its estimate of expected operating revenues and expenses is 
reasonable. 


"3. To determine whether F. L. Crowder in view of his pro- 
posals as to staff and operating expenses is qualified to 
operate its station in the manner proposed by his application. 
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"4. To determine whether or not the applicant, F. L. Crowder, 
has made any efforts, and if so to what extent, to determine 
the tastes, needs and desires of Harriman, Tennessee, and 

the service area his proposed station would provide with tech- 
nical service. 


"S. To determine whether the applicant has concealed or failed 
to disclose or attempted to misrepresent any material represen- 

tation in connection with the statements in his application con- 
cerning his efforts to survey the community he Proposes to serve 
and the community's needs. 
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"6. To determine whether F. L. Crowder has been engaged in 

the trafficking of broadcast authorizations, and whether the 

captioned proposal for a station in Harriman, Tennessee, would 

create an opportunity for trafficking contrary to the purpose for 

which a broadcast authorization is granted. 

"7. To determine, in light of the evidence adduced pursuant to 

‘ the foregoing issues, whether a grant of the captioned appli- 

cation would serve the public interest, convenience and neces- 

sity." 

22. In the preceding portion of this pleading, it has been shown beyond 
a doubt that there is no possible question which could give rise to the proposed 
issues of Folkways. The applicant has proved himself to be financially quali- 
fied and has demonstrated his ability to operate the station in the manner pro- 
posed. The applicant has demonstrated that his program proposals were based 
on adequate determination of the tastes,needs and desires of the area and that 


there has been no misrepresentation or failure to disclose in this connection. 


‘Additionally, the facts of record negate any question of trafficking. Finally, 


it has been shown that Harriman, and Roane County, Tennessee, possess more 


than adequate revenues to support an additional standard broadcast station. 

23. In actuality the petition by Folkways is based upon its allegation 
that there are insufficient revenues to support an additional station in Harriman 
and Roane County, Tennessee. The other allegations and proposed issues must 
fall of their own weight and are without merit. Since Folkways has not alleged 


any facts under which the Commission could designate the Crowder application 
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for hearing on its proposed issues 2 through 6, Folkways, in fact, is simply 
asking the Commission to designate the application for hearing to make a de- 


termination as to whether there are adequate revenues to support more than one 


JA 137 


broadcast station in Harriman, Tennessee, or an additional station in Roane 


County, Tennessee. In this regard it is respectfully submitted that the Com- 


mission is without authority to designate an application for hearing upon such 


an issue , for the following reasons: 

24. Itis respectfully submitted that the Federal Communications Com- 
mission does not have the authority to deny an application for a new standard 
radio broadcast station based solely upon what the Commission feels will be 
the effects of legal competition upon the public service of the tadio Broadcast 
stations involved, in any given area. The question whethentie Gonmiseien 
could deny an application for a standard broadcast station merely on the basis 
of the economic impact and the effect of the competition resulting from the grant 
of such application, received its first thorough consideration in the case of 
Federal Communications Commission v. Sanders Brothers Radio Station. 2/ 
This was a case before the United States Supreme Court upon the following 
facts: a newspaper publishing company in Dubuque, Iowa, oot with the Com- 
mission an application for a construction permit to erect a proeaces station in 
that city. The respondent, who had for some years held a prosdesee license 
for, and had operated, Station WKBB in East Dubuque, Illinois, a city directly 
across the recischent River from Dubuque, Iowa, applied to move its station 
to Dubacuee Iowa. Simultaneously, the respondent opposed the application of 
the newspaper alleging that there was an insufficiency of advertising Tevenue 


‘to support an additional station in Dubuque and that there was no need for any 


additional radio CEES in Dubuque. 
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both applications. The respondent appealed to the Court of Appeals for the 
District of Columbia Circuit and that Court held that one of the issues which 
the Commission should have tried was that of alleged econoniic injury to the 
respondent's station by the establishment of an additional station. 


25. The Commission contended that under the Communications Act 


economic injury to a competitor is not a ground for refusing a broadcast license 


and therefore the respondent was not a person aggrieved, or whose interests 
were adversely affected by the Commission's action within the meaning of 
6402(b) of the Act which authorizes appeals from the Commission's Orders. 
The Supreme Court reversed the Court of Appeals holding that". . . resulting 
economic injury to a rival station is not, in and of itself, and apart from con- 
siderations of public convenience, interest or necessity, an element the pe- 
titioner must weigh, and as to which it must make findings in passing on an 
application for a broadcasting license." 3/ The Court also spoke in the fol- 
lowing language of the general nature of the radio broadcasting industry: 


“In contradistinction to communication by telephone and 
telegraph, which the Communications Act recognizes as 

a common carrier activity and regulates accordingly in 
analogy to the regulation of rail and other carriers by the 
Interstate Commerce Commission, the Act recognizes that 
broadcasters are not common carriers and are not to be 
dealt with as such. Thus the Act recognizes that the field 
of broadcasting is one of free competition. The sections 
dealing with broadcasting demonstrate that Congress has 
not, in its regulatory scheme, abandoned the principle of 
free competition, as it has done in the case of railroads, 
in respect of which regulation involves the suppression of 
wasteful practices due to competition, the regulation of 


3/ Id. at 473. : 


rates and charges, and other measures which are unneces- 
sary if free.competition is to be permitted. 


* * * * * * 


"But the Act does not assay to regulate the business of the 
licensee. - The Commission is given no supervisory control 
of the programs, of‘business management or of policy. In 
short, the broadcasting field is open to anyone, provided 
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there be an available frequency over which he can broad- 
cast without interference to others, if he shows competency 
the adequacy of his equipment, and financial ability to make 
good use of the assigned channel. 


* * * cs * * * 


"Plainly it is not the purpose of the Act to protect a licensee 
against competition but to protect the public. Congress. in- 
tended to: leave competition in the business of broadcasting 
where it found it, to permit a licensee who is not interferring 
electrically with other broadcasters to survive or succumb 
according to his ability to make his programs attractive to the 
public. 


"This is not to say that the question of competition between 

a proposed station and one operating under an existing license 
is to be entirely desregarded by the Commission, and, indeed, 
the Commission's practice shows that it does not disregard 
that question. It may have a vital and important bearing upon 
the ability of the Applicant adequately to serve his public; it 
may indicate that both stations - the existing and the proposed - 
-will go under with the result that a portion of the listening pub- 
lic will be left without adequate service; it may indicate that, 
by a division of the field both stations will be compelled to 
render inadequate service. These matters, however, are dis- 
tinct from the consideration, that, if a license be granted, 
competition between the licensee and any other existing sta- 
tion may cause economic loss to the latter. If such economic 
loss were a valid reason for refusing a license, this would 
mean that the Commission's function is to grant.a monopoly 

in the field of broadcasting, a result which the Act itself ex- 
pressly negatives, which Congress would not have contem- 
plated without granting the Commission powers of control over 
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the rates, programs and other activities of the SOECES of 

broadcasting." 4/ 

26. Following the decision in Sanders the Commission's policy SEARS 
upon applications for radio broadcasting facilities was that, as a matter of 
policy, it should not, S/ and as a matter of law, it could not, &/consider the 
effects of legal competition upon the public service in the field of broadcasting. 


27. In 1958, however, the Court of Appeals for the Disirict of Columbia 


Circuit reversed the position of the Commission in.Carroll Broadcasting Company 


4f Id. at 474 - 76. 
S/ Voice of Cullman 14 FCC 770 (1950). 
&/ Southeastern Enterprises, Inc., 22 FCC 605 (1957). 
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v. Federal Communications Commission. 2/ Carroll involved a situation 
where the Commission had refused to consider the alleged effects of compe- 
tition by a prospective station as a factor of the public roterese on the grounds 
that Congress had determined that free competition should prevail in the broad- 
- cast industry, and in the light of other decisions made by it, as a matter of 
policy that the possible effects of competition will be disregarded in passing 
upon applications for new broadcast stations. The Commission also argued to 
the Court in Carroll, that if it had authority to consider economic injury as a 
factor in the public interest the whole basic concept of a competitive broadcast 
industry disappears. The Court specifically disagreed. The Court stated: 


- . . if the situation in a given area is such that available 
revenue will not support good service in more than one station, 
the public interest May be in the licensing of one rather than 
two stations. To license two stations where there is revenue 
for only one may result in no good service at all. ‘So economic 


7/ 258 F. 3d 440 (D.C. Cir.. 1958). 
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injury to an existing station, while not in and of itself a matter 

of that moment, becomes important when on the facts it spells 

dimunition or destruction of service. At that point the element 

of injury ceases to be a matter of purely private concern, " 8/ 

28. The Court held that, "when an existing licensee offers to prove that 
the economic effect of another station would be detrimental to the public interest, 
the Commission should afford an opportunity for presentation of such proof and, 


if the evidence is substantial (i.e., if the protestant does not fail entirely to 


meet his burden), should make a finding or findings." 92/ The Court went on 


to say, "Private economic injury is by no means always, oa even usually, re- 
flected in public detriment. Competitors may’ severely injure each other to the 
great benefit of the public. The broadcast industry is a competitive one, but 
competitive effects may under some sets of circumstances, produce detriment 
to the public interest. When that happens the public nace Sees n '10/ 

8/ Id. at 443. 


9/ Id. at 443. 
-10/Id. at 443. 
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29. Therefore, as the Commission's position in Carroll indicates, fol- 
lowing Sanders it was generally felt that the law was that the Commission 
could not consider "economic injury" to an existing station in Passing upon 
an application for a new station and consistently refused to do so except to 
. accord status in its proceedings as a party aggrieved or a party in interest to 
Persons alleging "economic injury" under such circumstances. 

30. The ambiguity in Carroll is emphasized by the fact that the Court 
reiterated the philospphy that the field of broadcasting is a competitive one. 
Actually, what the Court appears to have done was to consider broadcasting 


as a field of restricted competition as distinguished from free competition by 
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introducting the "public utility" concept of controlled competition into the field 


of broadcasting. Thus, it is clear that the Carroll decision was based upon an 
erroneous conception by the Court of the nature of the broadcast industry under 
the Communications Act. A mere reading of the decision points out the Court's 
conception of broadcasting as a field of restricted or limited competition. How- 
ever, the very nekt year the Court itself clearly indicated that its decision in 
Carroll was based upon the public utility concept of Federal regulation. 

31. One year after the United States Court of Appeals for the District 
of Columbia Circuit handed down its decision in Carroll, the Court decided the 
case of Delta Airlines, Inc. v. Civil Aeronautics Board. 11/ In Delta, a case 
concerning awards of new routes made by the Civil Aeronautics Board, the Court 
made the following statement: 

“Another general doctrine based upon economic consid<.ations 

is pertinent to the present case. In many fields, including 

both communications and air transportation an operating license 

tequires a preliminary finding of public interest, convenience 


and necessity. The public interest requires service for the 
public. It therefore requires, that, if there be only enouch busi- 


hess to support operation by one licensee, there must be only 


1i/ 275 F. 2d 632 (D.C. Cir. 1959). 
iS2 


one licensee. This is a common place of ublic utility requ- 
lation. -We discussed this principle at len th in Carroll Broad- 


cacting Gono ES principle at tength in Carroll Broad—_ 
casting Company v. Federal Communications Commission," 12/ 


The Court thus left no doubt but that the decision in Carroll was a result of 
the application of a principle of public utility regulation. ‘ 
32. In speaking upon the question of whether a hearing was required, 


the Court stated: 


12/ Id. at 637-38 (emphasis supplied) (footnotes omitted). 
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"If the TWA one-stop service is an effective competitor to the 
existing interchange to the extent of a 50% diversion of the 
latter's business, (assumed by the Board arguendo), it seems 
to us the TWA service, must, prima facie, be viewed as a po- 
tential competitor to some similar extent of any awardee of a 
transcontinental route Florida Coast to California Coast invol- 
_ ving one or more stops. And if the Florida- California business 
via interchange is enough to support service on only one route, 
the same business available via one carrier, but with one stop, 
would appear prima facie to be not too much greater. 

things be so, an analysis and eva 

ness is necessary, if demanded. 

terms, if mutual ec 


33. The theory of economic mutual exclusivity can be validly applied 
only if the business regulated is regulated as a public utility. ‘In the instant 
Situation if the Commission were to designate the Crowder application for 

‘hearing upon the issue as alleged by Folkways, that the application is economi- 


cally mutually exclusive with WHBT, then the Possibility would be created that 


the Commission would find that the application is’ economically mutually ex- ' 


clusive with WHBT, and deny the application on that base This, it is res- 
pectfully submitted, is something which the Commission does not have authority 
todo. The radio broadcasting industry is not to be regulated as a public utility 
and the Commission has no authority to pass upon applications for licenses by 
making determinations and applying rules and concepts which are valid only 
when applied to public utilities. The Communications Act does not give the 


Commission authority to apply public utility regulations to the field of radio 


13/ id. at 640 (emphasis supplied). 
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broadcasting and when the Commission attempts to do so, the Commission at 
that point has overstepped its eernorty and is acting contrary to the Commu- 
nications Act. When applying the rule of economic mutual exclusivity to an 
application for a new radio station the Commission is applying a rule of public 
utility regulation and is therefore acting outside of the scope of its authority. 
34. The Communications Act rejects the concept of a public utility status 


for broadcast stations and the cases have upheld the principle that a radio broad- 


cast station fs not a public utility and is not to be regulated-as such. 14/ Quite 


to the contrary, it has been long recognized that the field of radio broadcasting 
is one of free competition and not one of limited competition as is the case with 


public utilities, 15/ 


35. The principle that the broadcast industry is one of free competition 
and not of limited competition is not a concept taken from the past but a con- 
cept which is as alive and vital today as it was when the Congress enacted the 
Radio Act of 1927 to remedy certain chaotic conditions that existed in the radio 
broadcast field at that time. 

36. Newton N. Minow, Chairman of the Federal Communications Commis- 
sion, in an address before the National Press Club in Washington, D. C., on 


January 11, 1962, concluded his address as follows: 


United States, 180 F.2d 28 
Federal Communications Commission v. Stahlman, 40 
F. Supp. 838 (D.D.C. 1941), aff'd, 126 F. 2d 124 (D.C. Cir.1942). 


, 
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"A free, open, competitive system has brought us to the highest 
standard of living. It has given us the opportunity to achieve 
the highest standard of life. I think that all of us would insist 
that the sinews of this system be extended to every phase of 
our lives — and I see no reason why television should be ex- 
cluded from its benefits. 


- “Today, in television, we find that situation where we are physi- 
cally able to get a lot further toward free enterprise, 2nd I fail 
to understand why so many otherwise staunch defenders of our 
way of life resist this direction. ; 


184 


Surely the broadcasters who are most sensitive to what they 
regard as tightening regulations should welcome this growth 
and should be willing to accept this competition. A wider 
field means a rich variety of services for many tastes — and 
more voices to share the resistance to Government. : 


‘But to resist both competition and regulation is indeed short 
sighted. 


. For just as surel as a commercial is wr ed around a station 
break — the television industry in the long run faces one re- 


sult or another: More competition or more regulation. : 
My vote is for more competition. And my faith is in the be- 


’ Mef that this country needs and can support man voices of 
television — and the more voices we hear — the better, the 


richer, the freer we shall be." (emphasis supplied) 

37. It should be remembered at this point that Sanders is the one. recog- 
nized authorative case in this area of the law. Sanders is considered the land- 
mark decision in construing the Communications Act insofar as it relates to the 
authority of the Commission to consider economic injury and economic impact 


when passing upon applications for new radio station authorizations. Sanders 


is also the landmark case in defining the radio broadcasting industry as one of 


free and open competition, and in completely repudiating the public utility con- 


cept of regulation as applied to the radio broadcast industry. 
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38. Sanders was the first United States Supreme Court decision in this 
area of the law. Since Sanders there has been no other Supreme Court decision 
dealing with this phase of the law. | Sanders , therefore, stands as the only 
Supreme Court pronouncement upon this issue. When considered in the light 
of the Delta case, the decision in Carroll cannot stand with the Supreme Court's 
decision in Sanders. The decision in the: Carroll case was never appealed, and 
therefore the Supreme Court was not given the opportunity to eradicate the er- 
roneous conception of the radio broadcast field which was the underlying and 
determinative factor in the Carroll case. The Carroll case cannot stand the test 


of the Supreme Court as set forth in Sanders, because the Carroll decision stems 


from the theory that the radio broadcasting industry is to be regulated as a public 


utility, a concept which Sanders explicitly repudiates. 


- 
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39. It is therefore submitted, that the decision in Carroll being based 
upon an erroneous conception of the nature of the radio broadcasting industry, 
cannot be controlling in light of the Sanders case. The Commission cannot 
apply the theory of mutual economic exclusivity when considering applications 
for radio broadcast stations, and at one and the same time regulate the broad- 
casting industry upon the principle of "a free, open, competitive system" which 
parenthetically, as Chairman Minow has noted, has brought us the greatest 
good and to the highest standard of living. The two principles are legally mu- 
tually exclusive in their application. Furthermore, it would be an arbitrary ac- 
tion on the part of the Commission to apply the economic mutual exclusivity 
theory in the case of some radio stations and to apply and foster the free com- 


petitive theory to other stations. 
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40. It is therefore submitted, that the Communications Act does not give 
the Commission authority to consider the economic impact of a grant of a new 
station when it is passing upon such station's application. Further, in light 
of the fact that the radio broadcasting industry is not a public utility and is not 
to be regulated as a public utility, and, insofar as the decision in Carroll is 
based upon regulation of the field as a public utility, it is respectfully sub- 
mitted that the Commission does not have the authority to consider a grant or 
denial of an application based upon the issue as proposed by Folkways. : Since, 
in fact there are no other questions raised by the instant application the Com- 
mission should grant the application without hearing. 

41. However, irrespective of the Commission's authority or lack of 
authority to consider the possible effects of competition and to entertain economic 
considerations in passing upon applications for new broadcast stations, the Com- 


mission is nonetheless without authority to pass upon the Crowder application 


upon a consideration of the issue of whether Harriman, and Roane County, Ten- 


nessee, contain sources of revenue sufficient to support the operation of an 


iS6 


additional standard broadcast station. To pass upon an application upon a 
determination of such an issue would mean that the Commission in effect as- 
sumed for itself the authority and power to decide that any given faaie market 
can support only one or two radio stations, and, if a station or stations pre- 
sently exist in that market, to deny applications for new broadcast stations 
in that market solely-upon this consideration. This beyond a doubt, is regu- 


lation of the field of radio broadcasting as a public utility,.and it cannot be 
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questioned but that the Federal Communications Commission does not have 
the authority or the power to regulate radio broadcasting as a public utility. 
42. When the Commission assumes authority to grant or deny an appli- 
cation for a new radio station on the basis of a determination that any given 
market can or cannot support more than one station, the Commission has placed. 
itself in @ position wherein it must regulate radio broadcasting as a public 
utility. Since there is no question but that the Commission has no authority 
to regulate the broadcast industry as a public utility, the Commission could 
not have the authority to place itself in the position of granting or denying ap- 
plications for new broadcast stations ona principle of public utility regulation. 
- The Commission would then be passing on such applications solely by applying 
the principle of economic mutual exclusivity. The reason that the Commission 
does not have the authority or power to deny a new station application upon a 
determination of such an issue, is because a negative determination thereon 
would require the Commission to regulate radio broadcasting in a manner in 
which it has no authority or power to regulate. Should the Commission decide 
that any given market area does not contain sources of revenue sufficient to 
support the operation of more than one radio station then the Commission would 
be required to deny any application requesting a second facility in that market 
area. The Court in Delta Airlines, Inc v. Civil Aeronautics Board, supra, 


clearly stated that such must be the effect of a determination of that nature upon 


that issue. 
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As the Court stated: "it therefore requires that, if there be only enough busi- 


ness to support operation by one licensee, there must be only one licensee _16/ 


And, as the Court correctly catagorized such action, “this'is a common place 


of public utility regulation. " 17/ 

43. The Communications Act of 1934 as amended, in Section 307(a) for- 
bids ne Federal Communications Commission from passing upon applications 
for a new radio broadcast Station in such a manner. Section 307(a) of the Act 
commands "the Commission, if public convenience, interest, or necessity will 
be served thereby, subject to the limitations of this Act, shall grant to any ap- 
plicant therefore a station license Provided for by this Act." 

44. If the Commission were to deny an applicant for a station license 
merely upon the finding that there already exists one station in a market area 
that could not support more than one station, the Commission would have denied 
an application without basing its denial upon a consideration of the public in- 
terest, convenience or necessity. This clearly would be unauthorized pro- 
cedure by the Commission since the Commission's actions in this regard must 
conform to the Communications Act. It is no defense to such'an argument to 
state that once the Commission determines that a given market area can support 
only one or two stations, that it automatically follows that the public interest, 
convenience and necessity will be served by a denial of all applications for an 
additional facility in that area. Even the Court in Carroll recognized the in- 
validity of such reasoning. The Court stated: "Of course the public is not con- 
16/ Delta Airlines, Inc. v. Civil Aeronautics Board, supra, note 11 at 638 


(emphasis supplied) “f, , 
17/ bid. 
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cerned whether it gets service from A or from B or from both combined. The pub- 
lic interest is not disturbed if A is destroyed by B, so long as B renders the re- 
quired service.” 18/ It might be noted parenthetically, that in a market area 
which could support only one station, if both A and B were licensed therein and 
B destroyed A the distinct possibility exists that due to the natural effects of 


a highly competitive market, B might well render a more meritorious service to 


18/ Supra, note 7 at 443. 
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the public after A has left the scene, than did A while it was the only radio 


' 


station in the market. It should further be noted that as long as B was aware 
that any new licensee might enter his market and do to B what B did to A, B 
would necessarily realize that it would have to continue to render the best 
possible service and to strive constantly for improvement. The instant fact 
situation is a vivid example of this. 

45. Thus it is clear that the licensing of a new broadcast station in a 
market area which,can support only one station and which already has an existing 
facility, might well serve the public interest, convenience or necessity. How- 
ever, if the Commission has the authority to pass upon an.application based 


upon a determination of the issue as proposed by Folkways, then it would have 


precluded itself from considering the public interest, convenience or necessity. 


‘For as we have seen from Delta, should the Commission determine that the mar- 
ket area in question could support only one station, the Commission would then 
be required to deny the application without further consideration. 

46. There is another very important ramification that would result if the 


Federal Communications Commission had the authority to pass upon an appli- 
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cation for a new broadcast station by a determination as to whether a market 
could support only one station or could support more than One station, and grant, 
or deny such application on this basis. By determinging that any given radio 
market area, in which there exists a licensed radio broadcast Station, could 
Support only one station, and by refusing to grant any additional radio station 
license for that area because of such determination, the Commission would then 
‘be granting a monopoly in that market area to whomever it chooses to be the 
one-station licensee. This result is a natural and necessary effect of such a 
Commission policy. Such a policy cannot be justified by the argument that upon 
the expiration of the existing station's normal three-year license, the Commis- 
sion could refuse to renew the license and could thereafter grant a license uB 
. that market area to another applicant. The monopoly would still exist as would 
159 

all the evils that flow fom monopolistic control of any market. The Commis- 
sion would merely be substituting a new person or entity as the holder of that 
monopoly. The monopoly would not be destroyed, it would continue to exist 

as before with the only change being, that someone new would reap the harvest 
of the monopoly to the detriment of the public interest, convenience and neces- 
sity. , 


47. Any type of monopolistic control in the field of radio broadcasting 


would be detrimental to the public interest. However, were the Commission 


to attempt to remedy an extremely bad monopolistic condition by refusal to re- 
new the license and replace it with another monopoly that, while naturally det- 
rimental to the public interest, was not so oppressive as the eS the problem 


‘would only be commented. 
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48. The holder of the monopoly would naturally attempt to perpetuate the 
condition, by w: ich he alone was benefiting, for as long as possible. Assuming 
that the Commission designated the renewal application for hearing because of 
particularly oppressive monopolistic practices the Commission would actually 
be inviting the licensee to increase the evils of the mononeie Under 81.65 of 
the Commission's Rules the licensee could still operate the station during the 
pendency of the proceeding. The time that would elapse between the filing of 
the renewal application and the termination of the hearing would be considerable. 
If the Hearing Examiner found that the licensee's practices were so bad as to 
warrant a denial of the renewal application, then the licensee would file excep- 
tions to the decision. Assuming the Commission would affirm the decision, the 
licensee could then appeal to the Court of Appeals and in turr the possibility 
exists ‘for an appeal from an adverse decision there. Considering the minor 
pleadings that could be filed between the major steps outlined above, tthe whole 
process could well take in excess of five years. 

49. During this five year period it is readily conceivable that the licensee 


would try to milk the market dry since there is a good possibility that he will lose 
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his license. Thus the last stage of the monopoly would be worse than the first. 


If the licensee ever considered the public interest he certainly would mt do so 
during the five or so years. Consequently, a progressively worsening monopo- 
listic situation would continue from as long as eight to ten years. 


50. The entire scheme of the Communications Act, insofar as it relates 


to radio broadcasting, is anti-monopolistic. This is evidenced by a reading of 


Sections 303(g), 211, 313 and 314. Because of this the cases have consistently 
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held that the field of radio broadcasting is one of free and open competition .19/ 
As the Court stated in Sanders: 


"In contradistinction to communications by telephone and 
telegraph, which the Communications Act recognizes as a 

‘ common carrier activity and regulates accordingly in analogy 
to the regulations of rail and other carriers by the Interstate 
Commerce Commission, the Act recognizes that broadcasters 
‘are not common carriers and are not to be dealt with as such. 
Thus the Act recognizes that the field of broadcasting is one 
of free competition. The sections dealing with broadcasting 
demonstrate that Congress has not, in its regulatory scheme, 
abandoned the principle of free competition, as it has done 

in the case of railroads, in respect of which involves the sup- 
pression of wasteful practices due to competition, the ‘regula- 
tion of rates and charges, and other measures which are neces- 
sary if free competition is to be permitted." 20/ 


As Chariman Minow has stated, it is the free and open competitive system that 


has brought America to the great heights of prosperity and freedom that we know 


‘today and a free, open, competitive radio and television industry is the keystone 


to a better, richer and freer America. 21/ 
51. On March 1, 1962, Chairman Minow addressed the National Associa- 
tion of Broadcasters Public Affairs/Editorializing Conference. The address con- 


: 4 
cerned editorializing by broadcast stations. Mr. Minow empiasized that, 


(D.C.Cir. 1942). 

20/ Supra; note 2 at 474. 

21/ Address by Newton N. Minow before the National Press Club, Washington, 
D. C., January 11, 1962. : 
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“Now, as never-before, we need more news — not less; more voices — not less; 
more sources of information — not less: more viewpoints and opinions — not 
less." 

52. The Chairman in reminding the broadcasters of their opligation toward 
the American public stated: "It is up to you, the American broadcaster to trans- 
late the technical capacity for mass communication into actual performance. It 
is up to you to fulfill the country's need for many voices, many sources of in- 
formation, and many viewpoints." 

53. Mr. Minow then explained why this duty and obligation has in the 
present day fallen upon the American broadcasting industry. Stated Mr. Minow, 
“The plain and unhappy fact is that our traditional avenues of communication 


are contracting not expanding. We are witnessing an odd, and distressing, 


t 
phenomenon. The population is increasing at an explosive rate; the big cities 


are now metropolitan area; and the suburbs are spreading like ink spread ona 
blotter. But in the eye of this hurricane, the number of metropolitan newspapers 
which traditionally have served our people is decreasing." 

$4. Chairman Minow went on to deplore the fact that the newspaper in- 
dustry has evolved to a great extent into local monopolies and cited alarming 
statistics in this vein. “The population and newspaper birth rates are moving 
in opposite directions — more people, few printed sources of information. Some 
of the most startling statistics I know are that since 1945 the daily newspaper 
circulation has increased from 40-million to 60-million, while, in the same time 
period, the number of cities with daily newspapers under competing ownership 


has decreased from.117-million to 60-million. Today in America, there are just 
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slightly more than 1,440 cities with daily newspapers — but there are only 60 ' 
cities with competing papers. The others are either one-newspaper towns or 
cities with several newspapers under the same ownership." A monopoly in the 
radio broadcast industry is no more in the public interest than a monopoly in the 


newspaper industry. 
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55. Chairman Minow is certainly correct when he depicts the growth of 
local monopolies in the newspaper industry as "an odd, and distressing, pheno- 
menon." How much more odd and more distressing a phenomenon would be the 
establishment of local monopolies in the radio broadcasting industry. 


56. The Federal Communications Commission, being the grantor of licenses 


in a field of free and open competition, does not guarantee success within the 


industry. However, because the field is one of free competition, thosé invol- 
ved do have a "right to succeed Conversely, a broadcaster also has the “right | 
to fail" because the right to fail is inherent in any competitive industry. It is 
this right which provides the greatest impetus to the constant improvement and 
refinement of services ina bompotitive industry. Congress intended that broad- 
casters should have this right to fail, which means the right to attempt to suc- 
ceed in radio broadcasting no matter how great the odds may be against success. 
The Court in the Sanders case recognized that this was the intent of Congress 
when it stated: 

"Plainly it is nee the purpose of the Act to protect a licensee 


against competition. but to protect the public. Congress in- 
tended to leave competition in the business of broadcasting ° 


where it found it, to permit a licensee who was not interferring 
electrically with other broadcasters to survive or succumb ac- 
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cording to his ability to make his programs attractive to the 
public." 22/ ; ; 
$7. The Commission in Iredell Broadcasting Company (WDBM) 23/, also 
adopted this principle of the right of the broadcaster to fail. This decision by 


the Commission was the result of a protest filed against a Commission grant 


without hearing of the application of Iredell Broadcasting Company. The Com-' 


mission stated: 


"Protestant's theory is that a grant of a construction permit 
is not in the public interest unless there is a reasonable 
likelihood that_a proposed station will be able to survive 
and meet its obligations and liabilities: that applicant's re- 


sources and anticipated revenue are insufficient for con- 
struction and operation for a reasonable initial period of time 


22/ Federal Communications Commission v. Sanders Brothers Radio Station, 
309 U.S. 470 at 475 (1940) (Emphasis supplied) . ’ 


23/ 13 RR 996 (1957). 
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without revenue and for operation for a considerable period 
at a loss; and that as a result thereof applicant is to be 
considered as not financially qualified. With this result 
We cannot agree. It is possible that applicant will fail to 
obtain enough revenues to sustain its operations. This 
might be the result of various factors, including applicant's 
inability to compete successfully against the existing sta- 
tion in Statesville. Also, the possibility exists that appli- 
cant may be forced to operate at a loss for a lengthy period. 
The fact that such possibility exist does not mean, however, 
that applicant must thus be financially unqualified." 24/ 


58. It is clear therefore that the Commission should not and cannot deny 
. an application based upon a determination of the issue as herein proposed for: 
to do so would in effect result in the granting of a monopoly by the Commission 


to an existing station. The Commission is completely without authority to act 


. 24/ Id. at 1002-3 (Emphasis supplied). 
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in this matter and regardless of its lack of authority, such action would be con- 
trary to the intent and Purpose of the Communications Act. ° 

59. Even if it were assumed arguendo that the Federal Communications 
Commission had the authority and Power to determine that a Gnanees could sup- 
port only one station and thereby had the further authority and power to create, 
; and grant, a monopoly to one radio station in a given market area, the Comis- 
sion as a matter of policy could not exercise this authority. The Commission 
could only grant a monopoly to a radio station, to serve the public interest, 
convenience and necessity, if it also had the power and authority to regulate 
every aspect of the radio station's existence. If the Commission did not have 
such power to regulate the monopoly the Commission would have created an 
unregulated monopoly which most certainly could not be considered as serving 
the public interest, convenience and necessity. An unregulated monopoly can 
only lead to a deterioration of service with an increased cost to the public, 

60. If the Commission granted such a monopoly it would also have to 


control the monopoly to insure that the public interest, convenience and neces- 


sity would be as well served by the monopoly holder as it is by the competitive 
164 


broadcasting industry. This would require that the Commission establish maxi- 


mum rates which the Station could charge and, of course, Concomitant with this 
it would require that the Commission determine for the radio station what amount 
or percentage of profit to which it was entitled. It would aise Tequire Commis- 
sion regulation of the duration, content and type of programs . It would require 
that the Commission give prior approval to any alteration or change contemplated 


by the broadcaster. The Commission would also of necessity require a voice in 
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the formulation of the policy of the radio station as well as the business manage- 
ment of such station. The Proposed purchase or major alteration of status of 
‘any substantial portion of the radio station's property would have to be subject 
to the Commission's examination and approval. 

61. The glaring truth however is that the Commission does not have such 
regulatory powers. The Communications Act does not authorize the Commission 
to regulate the programs, rates, business decisions, etc. , Of a radio broadcast 
Station. As the Supreme Court stated in the Sanders case: "But the Act does 
not assay to regulate the business of the licensee. The Commission is given 
no supervisory control over the Programs, of business management or of policy. n28/ 

62. Lacking this power to so regulate and supervise, the Commission r 
would be left with only one choice. If the Commission determines that it has 
the authority’to deny an application because there is an existing station ina 
market that will support only one station, the Commission by granting the latter 
station a monopoly must grant it an unregulated and unfettered monopoly. The 
Commission, could not, consistent with the mandate of the Communications Act 
to grant an application for a station license if the public interest, convenience 
or necessity will be served thereby, grant such an unregulated monopoly. There- 
fore, since the Commission does not have that authority it accordingly does not 
have the authority to consider, when passing upon an application, whether the 


market area of the application contains sources of revenue sufficient to support 


‘25/ Supra, note 2 at 474, 
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the operation of two or more standard broadcast stations. If the Commission 

has the authority to grant monopolies it would then also eons have the 

concomitant authority to consider such a question, However, the Commission 

does not have the authority to grant €@ monopoly to a station, likewise it does 

not have the authority to consider and decide whether a market can support only 

one station and to grant or deny an application on the basis of such determination. 
63. There is another purely practical aspect of this question. Even as- 

suming arguendo, that the Federal Communications Commission did have the 

power and authority to decide such an issue, the Commission Aces not-have the . 

tools or the capabilities to make such a determination. Indeed, because of the 

very nature of such an inquiry, it is virtually impossible for anyone, regardless 

of his expertise in business management, economics, markets, etc., to accurately 

determine whether a market contains sources of revenue sufficient to support 

the operation of two or more ae broadcast stations. There are so many in- 

tangible elemeiits which would eon to be analyzed and considered dn attempting 

to make such a determination, that the result could be nothing more than a mere 

guess. One would have to consider the business ability of the management of 

the station, the ability of the station to make its programs attractive to the public, 


the ability of the its salesmen to acquire heretofor untapped ‘sources of revenue, 


the constant fluctuation of the markets, the business climate of the country as 


a whole, the financial situation of the business community within the market area, 
and many other equally nebulous factors. To say that one would have to analyze 
these elements is in essence an inherent contradiction because these elements 


by their very nature defy analysis. 
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64. The Commission has in the past considered the question of whether 


the determination of such an issue is actually possible. After considering the 
¢ 


various elements of such ‘an issue the Commission has consistently held that it 
is simply impossible to arrive at an accurate determination of such a question. 


26/ 2 
65. In Voice of Cullman, the Commission stated its position on this sub- 
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"We do not believe that the results of establishin two 
Stations in an area which at the time can allegedly support 
only one can be foreseen. One station may rapidly drive 
the other out of business; both stations may survive either 
by attracting sufficient additional revenue or by reducing 
expenses without necessarily degrading their program ser- 
vice since quality of program service cannot be measured 

by cost alone; one or both stations may be content to operate 
at a loss either permanently or until the business situation 
permits the development of additional revenues. The possi- 
bilities are numerous, and since they lie in the future and 
stem from the interaction of individual purposes, energies, , 
perseverence, and resourcefulness and even more the effect 
of any particular result upon the service rendered the public 
cannot be predicted. Detailed information on the present 
business situation obtained at a hearin uld not make 


the prediction substantially more possible," 27/ 


66. In January of last year the Commission reiterated its position when 


in Radio Associates, Inc. 28/, the Commission stated: 


- - « the Commission's polic 
that an applicant show suffi 
sonable period of approxima 


Success as an operating station rather than one of financial 
uatification. Moreover to predict in this area with an de- 


gree of accuracy is virtually impossible for the outcume de- 
pends upon such factors as the business accumen of the managers 
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and owners, the competitors and business climate, the network 

67. This 1962 decision by the Commission, thus brings up to date the 
position of the Commission concerning the possibility of determining whether . 
a market area can Support one or more stations. The Commission's position was 
most concisely stated in the proceeding of American Southern Broadcasters (WPWR) 
In that case the protestant's claim of economic injury was based upon a study 
purporting to show that the advertising revenues available ~~ stations located in 
Laurel, Mississippi, were ineutfictent to support both the cpinvin iere and 
the grantee's Proposed station, WPWR. Inanswer to this contention the FCC stated: 

"It is our opinion that the possibility that competition be- 

tween radio Stations may result in detriment to the the public 


by reasons of lowered quality of program service or the com- 
plete elimination of one of the competitors is, as a practica] 


29/ Id. at 370 (Emphasis supplied). 
30/ 11 RR 1054 (1955). 
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matter, a fact which is incapable of proof, To permit the 

existing stations to utilize the Protest procecure to force 

a useless hearing on the issues would, under such circum- 

stances, appear to be an abuse of process." 31/ 

68. The fact that the Commission's statement that the allegation that a 
given market area can support only one station is an allegation incapable of 

Proof and therefore a fact which cannot be determined prior to the grant of a 

Carroll, 


new facility, was made prior to the decision of the Court of Appeals: in 


does not change the validity of such an observation. It is no more possible 


today to determine how many radio stations a given market area can Support than 


31/ Id. at 1056 (Emphasis supplied). 
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it was in 1955. That this is true is borne out by the Commission's statements | 
- in Radio Associates, Inc., an opinion released in January of 1962, wherein the 
Commission reaffirmed its position that it is "virtually impossible" to arrive at 


an accurate determination of this question. 


69. Looking at this question from a purely practical standpoint it is 
readily seen that the Commission's position in American Southern Broadcasters 
was a realistic appraisal of this problem. It is therefore obvious, and in fact 
the Commission has positively asserted, that even if the Federal Communications 
Commission had the authority and power to determine whether a given market 
area contained sources of revenue sufficient to support the operation of two or 
more standard broadcast stations, the Commission does not have the tools nor 
the capabilities with which to erie at a determination of such an issue, short 
of making an arbitrary decision based upon personal feelings, theories and at- 
titudes. In light of the fact that the Federal Communications Commission could 
not resolve such a question with any degree of certitude, the Commission is 


without authority to designate an application for hearing on this issue, with 


-the view toward the ultimate grant or denial of the application based upon this 


issue alone, when the applicant has been found in all other respects to be quali- 
fied. 
168 


70. Additionally, since the applicant has met the established test of 
the Commission and has shown himself to be financially qua lified to construct 
and initially operate the station without revenues, the Commission cannot 


require the applicant to make a greater showing of financial qualification 


based upon the reasonableness of the expected revenues. 
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71. The fact thata challenge has been made concerning the ability of 
an area to support additional broadcast Stations, which of itself cannot be the 
basis of a denial of an application, does not justify the Commission in im- 
posing a requirement upon the applicant that he prove, aoe only the availability 
of cash and liquid assets ina sufficient amount to permit construction of the 
proposed station and its Operation, without revenues for a eon period 
of time, but also that the Bratton will succeed in obtaining revenues sufficient 
to insure the success of the station after the lapse of the initial period. 

72. The applicant is entitled to the same considerations on the part of 
the Commission as to whether or not he is financially qualified to construct 
and operate his proposed station as the Commission gives to all other appli- 
cants. To require the applicant to make a greater showing in relation to his 
financial qualifications, than is required of other broadcast applicants is an 
arbitrary action on the part of the Commission. It represents discrimination 
against the applicant based solely upon the geographical area in which the 
applicant desires to construct his proposed station. 

73. However, aside from the consideration that a requirement imposed 
upon the applicant to make a greater showing of financial qualification than is 
imposed upon all other broadcast applicants would be a discriminatory and 
arbitrary action on the part of the Commission toward the applicant herein, the 
question of the reasonableness of such a requirement also leads to the con- 
clusion that the Commission would be without authority to designate the instant 


application for hearing on the basis of such an issue. The Commission has 


had occasion in the past to consider this very question, and has consistently 
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held that it is without authority to require an applicant to make a greater show- 


ing on the issue financial qualification than its standard requirement that an 


application have sufficient funds to construct the proposed ‘station and to 
operate the station, without revenues, for a reasonable period of time. Further- 
more, the decision clearly shows that the Commission has recognized in the 
past that to require an applicant to make a greater showing is to require such 
applicant to bear the burden of proof upon an issue which the Commission has 
recognized is “impossible of proof". 

74. One of the issues in Radio Associates, Inc., supra, was that of 
the financial qualifications of one of the applicants. Upon this issue the 


Commission stated: 


"There is proof that the necessary money to construct and operate 
the station for the initial period (Approximately 90 days) before 
the income of supporting revenues can reasonably be expected 

is available. It may be said that Radio Associates' ability to re- 
pay the loan within the time specified without arranging refinan- 
cing is very dubious because of the lerge sum (maximum of 
$300,000.00) that could be involved. However, the existence, 


of this possibility does not require the conclusion that Radio 
Associates is not financially qualified, for the Commission's 
policy has long been to require only that an applicant shows 
sufficient funds to construct and operate for a reasonable period 
of approximately 90 days. Beyond this the success and progress 
of the station in obtaining revenues becomes the significant fac- 
tor bearing upon long range financial stability of a station and 
the question becomes one of financial success as an Operating | 
station rather than one of financial qualification. Moreover, to 
predict in this area with any degree of accuracy is virtually im- 
possible for the outcome depends upon such factors as the busi- 
hess accumen of the managers and owners, the competitors and 
business climate, the network situation and the like." 22/ 


32/Supra note 28 at 370£ (Emphasis supplied). 
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75. In the proceeding of In re Sanford A. Schafitz, 33/the Commission 
was again called upon to determine what standard of proof the Commission 
could hold an applicant to in relation to his financial qualifications. The Com- 
mission in this ‘vein stated: 

"It appears from past decision that the Commission in consider- 


ing an applicant's financial qualifications is not concerned with 
the question of whether in the long run, a station can maintain 


- 33/14 RR 852 (1958). 
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itself economically, but is concerned with the question of whether 
the applicant has sufficient funds to build and operate it for an 
initial period before revenues ‘would begin to come in. On the ba- 
sis of the above facts, it is clear that Mr. Schafitz is financially 
qualified, since he has sufficient funds available, and will use 
them to build and operate his station for at least three months 
irrespective of revenues." 34/ 


76. Again in Iredell Broadcasting Co., (WDBM), 35/the Commission 
was faced with the issue of the financial qualification of an applicant for a 
broadcast license. This decision by the Commission was the result of a pro- 


test filed against a Commission grant without hearing of the application of 


Iredell Broadcasting Co. The Commission in that case, considered and 


rejected the protestant's theory as follows: 


"Protestant's theory is that the grant of a construction permit is © 
not in the public interest unless there is a reasonable likelihood 
that a proposed station will be able to survive and meet its obli- 
gations and liabilities; that applicant's resources and anticipated 
revenue are insufficient for construction and operation for a rea- 
sonable initial period of time without revenue and for operation 
for a considerable period at a loss; and that as a result thereof 
applicant is to be considered as financially unqualified. With 
this result we cannot agree. It is possible that applicant will 
34/Id. at 864b (Emphasis‘supplied) . c 
35/13 RR 996 (1957). 
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fail to obtain enough revenues to sustain its operations. This 
might be the result of various factors, including applicants abi- 
lity to cor_pete successfully against the existing station in 
Statesville. Also the possibility exists that applicant may be 
forced to operate at a loss for a lengthy period. The fact that 
such possibilities exist does not mean, however, that applicant 
must thus be financially unqualified. As we stated in re appli- 
cation of Southeastern Enterprises, 22 FCC 605, 610 [13RR 139], 
all that we require is a sufficient showing that the station can 
be constructed and operation commenced because 'the concept 

of public interest is not so exacting that it demands a licensee 
capable of sustaining great losses for long periods and pledged 
to do so'. Protestant has the. burden of proof upon the issues 

as to the financial qualifications of applicant and has not esta- 
blished that Mr. Duke does not have sufficient resources to con- 
struct his station, to commence operation and continue operation 
for a reasonable period of time without advertising revenues.” 36/ 


77. tis therefore abundantly clear that the Commission has consis- 


tently held that it'does not have the authority to require an applicant for a 


new broadcast station to make a greater showing of proof of its financial quali- 


fications than that required by the standard promulgated by the Commission itself. 
oe ee oe oo oe ne coronas ance ena aes 
36/Id. at 1002-03. ' 


78. The applicant has shown the availability of cash and liquid assets 
in a sufficient amount to permit construction of the proposed station and its 
operation, without revenues, for the normal three month period of time. It is 
therefore submitted that the Commission could not designate the application 
for hearing upon an issue which would require a determination of whether the 
applicant is firiancially qualified to construct and operate his proposed station 
and whether his estimates of expected revenues is reasonable. This would 
place upon the applicant an added burden of showing that his estimates of 


operating revenues is realistic when a challenge has been made concerning 
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the ability of the area to produce adequate revenues from those sources from 
which standard broadcast stations generally receive their support. In light of 
the fact that the applicant is financially qualified under the normal standard 
and that the applicant is in all other respects qualified, the Commission is 
without authority to designate the application for hearing upon such a financial 
qualification issue. 

79. There is one final and very compelling reason why the aforemen- 


tioned application of Crowder should be granted without hearing. Under the 


‘ 
issue as requested by Folkways, the Commission would have to designate the 


application for hearing to determine a question of fact, which, after sucha 
determination has been made by the Hearing Examiner, could not be the basis 
for a denial of the instant application. Therefore, since under the issue as 
proposed the Commission could not deny the application, the Commission 
would have designated the instant application for an unnecessary and useless 
hearing. ae 

80. Folkways has, in fact, proposed only one general and basic issue. 
That issue is simple, to determine whether Harriman, and Roane County, 


Tennessee, contains sources of revenue sufficient to support the operation of - 


an additional standard broadcast station. 


i72 


81. The Commission would thus, by designating the instant application 
for hearing upon that issue Seto, force upon the applicant an unnecessary and 
useless hearing. The reason that this hearing will be useless is that under 
the issue of whether Harriman can support two or more standard broadcast 


stations, the Commission could not deny the instant application on a basis of 
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the determination of that issue. To state in another manner, the Commission 
could not deny the instant application upon an affirmative determination of the 
issue, and likewise the Commission could not deny the instant application 
upon a negative determination of that issue. 

82. Under such an issue the Commission has only three possible courses 
of action. If the Commission determined that Harriman could support two radio 
stations, then the issues would be resolved in the affirmative in favor of the 
applicant. This would result in a grant of the application. The second possi- 
bility that exists is that the Commission could determine that ercinan could 
not support two radio stations but nonetheless find that the application ‘should 
be granted. This, of course, as stated, would result in a grant of the appli- 
cation. The third possibility is that the Commission, after finding that Harri- 
man could not support two radio stations, determines that they should not | | 
grant the instant application. However, even though the Commission so 
determined, the Commission would be powerless and without authority to deny 
the application. The reason for this is evident. Upon a negative determina- 
tion of the issue the only thing that the Commission has found is that Harri-- 
man cannot support two radio stations. They have not determined that Harri- 
man could not support the proposed radio station of the applicant, for this 
would be flying in the face of reality inasmuch as Harriman has in the past 
supported one radio station, namely WHBT, and if it were not for the existence 
of WHBT presently in Harriman the proposed radio station of the applicant 


could obviously be supported. - Furthermore, by mandate of the Communications 


Act the Commission could not deny an application unless it finds that the 
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granting of such application would not serve the public interest, convenience 
and necessity. A determination that Harriman could not support two radio © 
stations would not be a determination that a grant of the ins tant application 


would not serve the public interest, convenience and neces sity. Since this 


would be the only issue in the hearing, the Commission could not, as stated 


préviously, under the Communications Act by which it is bound, deny the 
Crowder application. In sum, no matter how the Commission resolved the 
issue in the Proposed proceeding, the Commission could not deny Crowder's 
application. To designate an application for hearing upon an issue which 
cannot result in a denial of the application, is for the Comaiseton to designate 
a useless hearing and to put the applicant to unnecessary and unreasonable 
expense. Therefore, in such a situation the Commission has no alternative 
‘but to grant the application without hearing for to do otherwise would, of 

necessity, either constitute a denial in an arbitrary and capricious manner or 
an abuse of the hearing process. | 

WHEREFORE, THE PREMISES CONSIDERED, is is respectfully submitted 
that the Commission should deny Folkways’ alternative request to designate 
the Crowder application for hearing. 

FURTHER, that the application of F. L. Crowder for @ construction permit 
be granted without hearing. 

IV, REQUEST FOR ALTERNATIVE RELIEF 

83. The applicant firmly believes as a matter of law that under the Com- 

munications Act the Commission is obligated to grant the instant application 


without hearing. The applicant does not wish in any: manner to compromise 
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the position which it has taken in the foregoing portions of its Opposition to 
Petition to Deny. However, should the Commission designate the application 

for hearing upon the issue of whether Harriman and Roane County, Tennessee, 
contain sufficient revenues to support an additional radio station then the ¥ 


applicant requests, that the Commission order Folkways Broadcasting Company, Inc 


274 
licensee of Station WHBT, Harriman, Tennessee, to submit an application for 
renewal of license for Station WHBT and that the renewal application be con- 
solidated with the instant application of F. L. Crowder ina fully comparative 
hearing. Further, it is requested that the burden of proceeding with the intro- 
‘duction of evidence and the burden of proof upon the issue ee the ability of the 
city of Harriman.and the County of Roane be placed upon the party alleging 


such financial inability, Folkways Broadcasting Company, Inc. The legal and 


factual basis for this request is set forth below. 


84. The decision of the United States Supreme Court in the Sanders case, 


as interpreted by the Court of Appeals in the Carroll case, and a recent deci- 
decision of the Commission, require that in a factual situation such as might 
be involved herein, the Commission is under an obligation to consolidate the 
application for the new broadcast station and the existing station's renewal 
application for hearing in a full, comparative hearing. For convenience, asa 
preface for the applicant's contention, an abstract of the decision of the Com- 
mission is set forth immediately below. 

85. The decision of the Commission referred to above is that of In Re 


Herbert P. Michels (WAUB) .37/ The facts in that proceeding are, for all 


37/17 RR 557 (1958). ° 
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practical purposes, on all fours with the facts that would exist in the situation. 
involved herein, if the Commission designates the Crowder application for 
hearing. That proceeding involved an application by Michels for a new stan- 


dard broadcast station at Auburn, New York, which was granted by the Com- 


mission without hearing. Petitions for reconsideration were filed against this 


action by WMBO, Inc., and Auburn Publishing Co., licensees, respectively 

of stations WMBO and WMBO-FM, Auburn, New York. These latter two stations 
were the only other radio stations in Auburn and these two stations had dupli- 
cate programming and were under common control. The basis of the petitions 


was that the grant was not in the public interest on the grounds that the 
475 


economic impact on existing broadcast stations by the operation of an addi- 
tional broadcast station in Auburn, New York, would be detrimental to the pub- 
lic interest. The Commission granted the petition in part and designated the 
application for hearing. The Commission however in that proceeding, also 
took the following action: 


"There remains for discussion only the question of the scope of 
the hearing on the WAUB application. Pursuant to the decision 
in the Carroll case, the Commission must determine whether the 
economic effect of another station in the Auburn.area would be 

to damage or destroy service to an extent inconsistent' with the 
public interest. But, if the answer to that question is in the 
affirmative, we do not believe that the public interest would be 
served by a denial of the WAUB application without further con- 
sideration of other public interest factors. For if, as an affirma- 
tive answer would imply, the city of Auburn has already reached 
the absolute limit of broadcast services which it can economic- 
ally support, then it is all the more in the public interest that 
the limited service should be provided only by the best qualified 
person. In other words, if the people of Auburn are to be depriv- 
ed of a choice of local programming, at thevery least they should 
be entitled to assurance that their needs would be met to the 
highest possible degree. Further, under the circumstances it is 
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highly desirable, from the viewpoint of both'the public and the 
operators involved, that the choice of the best qualified opera- 

tor should be made at the earliest possible time. Therefore be- 

fore designating the WAUB application for hearing the Commis- 

sion is directing the licensees of stations WMBO and WMBO- 

FM to submit applications for renewal of licenses in order that 

they may be consolidated for hearing in a comparative proceed- 

ing with the WAUB application, if necessary to reach such issue." 38/ 


86. WMBO, Inc., and Auburn Publishing Co., filed petitions for recon- 


sideration of the above order. The Commission affirmed its order and disposed 
the petitions in the following manner: 


"Petitioner's main objection to the Order of July 30, 1958, is 
that, since their current licenses do not expire until June 1, 

1960, the Commission's action in calling for the WMBO and 
WMBO-FM renewal applications at this time is in effect a con- 
ditional revocation of their authorizations without recourse to 

the procedures set forth in Section 312(a) of the Communications 
Act. This contention is without substance. No matter what'the 
result of the hearing indicated herein, their current authorizations 
to operate until June 1, 1960, will in no way be affected -- ab- 
sent any revocation proceedings not now contemplated. Therefofe, 
at the very worst insofar as petitioners are concerned, the deci- 
sion in the contemplated hearing could only be that under then ~ 
existing circumstances their licenses would not be renewed. 


38/Id. at 560. 


While this early hearing on their renewals may be an inconveni- 

ence to petitioners, we consider that the public interest requires 
the earliest possible resolution of the issues. Early disposition 
of the issues would likewise be of benefit to petitioners, a fact 

which they overlook in their arguments. 


"Petitioner would apprently prefer that only the subject applica- 
tion be set for hearing on the economic issue, and that their 
applications be consolidated therewith in a comparative pro- 
ceeding only if it is found that an additional station in Auburn " 
would be contrary to the public interest. If that procedure were 
followed, it is possible that the final decision would not be 
reached until near the end of their current license periods, with 
the result that, if adverse to petitioners, they would have to 
cease operations with a minimum of notice. Under the procedure 
contemplated in the Commission's Order of July 30, 1958, the 
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decision would be reached much earlier, with the result that 
petitioners would have a correspondingly longer period of time 
in which to arrange for the orderly termination of their bu siness. 
-Hence, not only the public interest, but also petitioner's inter- 
ests would be better served by the earliest possible resolution 
of the issues. , 


"Petitioner's assum ption that there is something 'punitive' in 

the calling for renewal applications is likewise without merit. 

As a matter of record, we note that petitioners voluntarily filed 

on June 20, 1958, their pleading in which they contended that 
operation of another aural broadcast station in Auburn, New 

York, would be detrimental to the public interest in that it would 
adversely affect the program service of WMBO and WMBO-FM 

the only operating aural broadcast stations in Auburn. Having 

set the wheels in motion by involving public interest considera- 
tions, petitioners should not be permitted to complain that a 
hearing is contemplated in which, if it is determined that more 
than one broadcast service in Auburn would be contrary. to the 
public interest, it will then be determined whether the public 
interest would be better served by the continued operation of 
petitioners’ stations or by the new proposal of Herbert P. Michels . 
As indicated above, the Commission's action was motivated by 
considerations of the public interest the keystone of the Com- 
mission's regulatory powers and obligations. Further the rule 
(now §1.328(c)) providing for the early filing of renewal applica- 
tions has been in effect for many years, and, although used 
sparingly, has been invoked when it appeared in the public in- 
terest todo so. See, for example, Narragansett Broadcasting Co., 
7 Pike and Fischer RR 37, 63 (1949), and Albuquerque Broadcasting 
Company, 25 FCC 683, 791-793 (1958)." 39/ sa co rz 


87. When the Commission designates an application for a new standard 
broadcast station for hearing, due process requires that there exists asa 
result of the hearing a possibility of an ultimate grant or ultimate denial. To 
‘state this another way, when an application is designated for hering the 


o 


39/In re Herbert P. Michels (WAUB) 17 RR 560(b) - 560(c) (1958). 
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result of the hearing can be nothing other than an ultimate grant or ultimate 


denial of the application. It is recognized, of course, that there is available 


procedures for exceptions to the initial decision and appeals from the Com- 
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mission's decisions. Nevertheless, whatever the legal courses taken, the 
one hearing will result in either a grant or a denial of the application. 

88. If the Commission does not call the WHBT renewal application and 
consolidate it in a fully comparative hearing with the Crowder application, 
then there exists the possibility that the hearing upon the Crowder application 
will not result in a grant or denial of the application. If the Commission 
should determine that Harriman and Roane County have adequate sources of 
revenue to support an additional station, then of course there is no problem. 
If however, without calling the WHBT renewal, the Commission determines 
that the area cannot support an additional station the result would be two 
footies instead of the required one. Under the doctrine of Sanders and 
Michels, once the determination is made that an area can support only one 
radio station, the Commission must then determine whether the applicant or 
the existing station, in its use of the only available facility, will best same 
the public interest, convenience and necessity. Therefore if the Crowder 
application was designated for hearing alone and that hearing resulted in a 
determination that Harriman and the surrounding area could not support an 
additional radio station, Sanders and Michels then require that the Commission 
determine whether the applicant or the existing station would better serve the 
public interest in the Harriman area. 

89. It is evident therefore from the above, without calling the WHBT 
renewal for a comparative hearing with the Crowder application, a hearing 
designated for the Crowder application would not be one where the only possi- 


bility of a final determination of the issue is that of either & grant or a denial 


of the application. As a result the applicant would have been denied his right 
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to due Process. The Commission does nct have the authority to designate an 


2°78 


application for hearing the purpose of which is to determine whether the appli- 
cation is to participate in a second hearing. Yet this is exactly what will 
happen if a comparative hearing with WHBT is not held. Sach @ process as 
outlined above, could result in years of costly hearing imposing upon the 
applicant an unbearable financial drain and imposing costly procedures upon 
the Commission and wasting and duplicating the time of Commission person- 
nel. It is not only grossly unfair for the Commission to require such waste 
and expenditure but, in light of the fact that such could be eliminated by a 
consolidated, fully comparative hearing as requested herein, it would amount 
to an abuse of process. 

90. The Commission under the Communications Act is bound to allocate 
radio facilities so as to provide for a fair, efficient and equitable distribution 
of such facilities and in this area the Commission can only grant applications 
if such would serve the public interest, convenience ae neces sity. When, 
because of various factors, the Commission must choose between one or more 
but less than all facilities, it is bound by the Communications Act to authorize 
only the one ornore facilities which would best serve the public interest, 
convenience and necessity. The Sanders case is explicit in recognizing that 
the broadcasting field is open to anyone, provided there be.an available fre- 
quency over which he can broadcast without causing objectionable interference 
‘to others, provided he make an initial showing of financial qualification, ade- 
quacy of equipment and compentency. Sanders clearly stated that the Act did 


not propose to protect a licensee against competition. Rather, the purpose of 
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the Act was to protect the public. The Court in the Carroll cese based its de- 
cision upon the theory, as stated in that case, that the public interest may be 


in the licensing of only one station rather than two stations in a given area 


where available revenue will not support good service in more than one station. 


Nowhere did the, Court say that if an area could support only one station, that 


: : ‘ 
the public interest would’be served by allowing only the existing station to 


179 
broadcast in that area. What the Court did say, was that if the Commission 
determined that the public interest would be served by licensing only one - 
Station in a given area, the Commission then must license that station which 
will best serve the public interest, convenience and necessity. The Court 
went on to give a hypothetical example of existing radio station A and 
applicant B. The Court stated that the public interest was not concerned with 
whether the service was rendered from A or from B as long as the one author- 
ized renders the service which will best serve the public interest, conveni- 
.ence and necessity. Therefore, in the present case if it is determined that 
‘Harriman can support only one radio station, the public interest is not con- 
cerned with whether the licensee is F. L. Crowder or Folkways Broadcasting 
Company, Inc., as long as the one that is licensed renders that service which 
will best serve the public interest, convenience and necessity. It is only 
when the one licensed is not the station that would best serve the public 
interest, convenience and necessity, that, in the words of Carroll, the public 
interest is “disturbed". 
91. Therefore, the Sanders case as interpreted by Carroll, is a mandate 


that when the Commission has determined that a market area can support only 
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one station, the Commission is under an obligation to license that station 
which will best serve the public interest, convenience and necessity. Thus 
Sanders and Carroll directed as to what result the Commission must reach in 

a given situation. However Sanders and Carroll did not suggest to the Com- 
mission how this should be done - The Commission is under the obligation to 
process applications in the most expeditious manner. Undoubtedly, the Courts 
felt that the Commission was best qualified to determine the manner in which: 


the Sanders and C ll doctrines were to be carried out. In the Commission's 
Sanders Carroll 


decision in Michels, the Commission set forth the process by which Sanders 


and Carroll could be most effectively carried out and which would be the most 
orderly and expeditious method in resolving this issue, to both the Parties and 
£80 
the Commission. The Commission stated in Michels that the public © ~ 
interest requires the earliest possible resolution of the issues. Certainly, noone 
would deny that, che public interest requires that and no less. The Commission, 
after considering the various possibilities available, determined that only by 
calling for the renewal application of the existing station's license, and by 
consolidating that application with the application for a new station in a 
consolidated, fully comparative hearing, could this requirement of the public 
interest be met. Therefore, unless and until the Commission conceives of a 
method which will permit of an earlier resolution of the issues in fact situations 
such as herein involved, the Commission is under an obligation to follow the 
procedure as set forth in Michels. To do otherwise, would be to deny the appli- 
cant his right to an expeditious hearing and determination upon his application. 


It is as much in the public interest to the people of the Harriman area that the 
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Commission determine at the earliest possible time which station will best 
serve that area as it is for them to have that station licensed. Therefote, 
assuming arquendo, that the Commission designates the Crowder application 
for hearing, the Commission would be acting contrary to the public interest, 
convenience and necessity if it did not order Folkways Broadcasting Company, 
Inc., to submit within a reasonable time, an appliation for renewal of its 
license for Station WHBT and order that the applications of Crowder and WHBT 
be consolidated into a fully comparative hearing to determine if necessary, 
which of the two applicants, if granted, would best serve the public interest, 
convenience and necessity . 

92. If the Crowder application is designated for heariny, the applicant 
requests the Commission as its final prayer for relief, to place the burden of 
proceeding with the introduction of evidence and the burden of proof upon 
Folkways, regardless of whatever disposition is made by the Commission of 


the instant Opposition to Petition to Deny. It was Folkways through its 


petition to deny application filed December 10, 1962, who requested a hearing 
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upon certain alleged issues which it raised. Therefore, fairness as well as 
the orderly conduct of Commission proceedings, requires that ie burden of © 
proving these allegations be upon the one who asserted them, in this case, 
Folkways. As shown in the forgoing portions of this pleading, the other so- 
called Rete “raised by Folkways Petition to Deny are so without merit that 
Ener should not even be considered. However, should there be any additional 


issue due to Folkways’ petition, for the reasons given above, the burden upon 


these issues should also be placed upon Folkways. 
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93. In a proceeding such as this, upon an application for a construction 
permit for a new broadcast station against which petition to deny has been filed, 
the burden of proceeding and the burden of proof is never automatically upon 
the applicant. Section 309(e) of the Communications Act provides in part that: 


“The burden of proceeding with the introduction of evidence and the burden 


of proof shall be upon the applicant, except with respe ct to any issue presented 
by a petition to deny or a petition to enlarge issues, such burdens shall be as 


determined by the Commission." (Emphasis supplied). 


94. The history of Section 309 indicates that in many such situations 
the burden was affirmatively placed on the protestant. Prior to September 13, 
1960, Section 309(c) read in part: "In any hea ing subsequently held upon 
such application issues specified by the Commission upon its own initiative 
or adopted by it shall be trial in the same manner provided inisunaection (b) 
hereof, that with respect to issues resulting from facts set forth in the protest 


and not adopted or specified by the Commission, on its own motion, both the 


Shall be upon the protestant." Prior to January 20, 1956 Subsection (c) read 


in part as follows: "In any hearing subsequently held upon such application 


all issues specified by the Commission shall be tried in the same manner . 
provided in Subsection (b) hereof, but with respect to all issues set forth in 
the protest and not specifically adopted by the Commission, both the burden 
182 | 
of proof shall be upor the protestant." (Emphasis supplied). 
95. There has never been in the history of the Commission, a hearing 


upon the issue as requested by Folkways in which the burden of proof was — 
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placed upon the applicant. Although there have been a number of hearings in 


which the burden of proof on such issue has, in the past, without exception, 
been placed upon the protestant. The Commission has never placed the bur- 
den upon the applicant. In such a proceeding, when the applicant has proven 
that it possesses sufficient cash and liquid assets with which to construct the 
proposed station and to operate it, without revenues, for approximately three 
months, the Commission has always engaged the basic presumption of the eco- 
nomic sufficiency of the market to support the proposed station. The burden 
has always therefore been upon the one who would attempt to rebut this 
presumption. 

96. Three respresentative cases in this area are Southeasten Enterprises, 
40/ Iredell Broadcasting Co., 41/and American Southern Broadcasters. 42/ In 
each of these cases a protest had been filed against an application in which 
the petitioner alleged the insufficiency of the market to support the new station. 
In each of these cases the petitioner submitted extensive BCononte data in an 
attempt to support his position. Economic surveys, charts, field surveys by 
economists and the like, were submitted. In each case the applicant offered 
only a general denial in response. Nonetheless, the Commission in these and 
all other cases concerning this issue, has placed the burden of proof upon the 
protestant on the fact that the presumption above stated had not been overcome. 
If the. presumption in the three cited cases could not be overcome by extensive 
economic exhibits against only a general denial; how much mcre readily should 


the presumption be prevailing in the instant situation where Folkways offered 


40/13 RR (1957). 
41/13 RR 996 (1957). 
42/11 RR 1054 (1955). 
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much less in the way of proof than the Protestants in the cited cases and the 
applicant has come forward with much more than a general denial. In the inst- 


ant situation thé applicant has itself come forth with extensive statistical and 
£83 


economic data. It is clear therefore in the light of the facts of this proceed- 
ing and in accordance with the Commission's past procedure, the burden of 
proof should be upon Folkways Broadcasting Company, Inc. 

WHEREFORE, THE PRESMISES CONSIDERED, it is respectfully submitted 
that the Commission should order Folkways Broadcasting Company, Inc., 
licensee of Station WHBT, Harriman, Tennessee to submit within a reason- 
able time, an application for renewal of its license. 


FURTHER, that the Commission should designate the renewal applica- 


tion of WHBT and the instant application of F. L. Crowder fora consolidated, 


fully comparative hearing upon the following issues: 

1. To determine whether Harriman, Tennessee and the surrounding area 
contain sources of revenue sufficient to support the operation of = or more 
standard broadcast stations. 

2. That the burden of proceeding with the introduction of evidence and 
the burden of proof upon the above issue number 1 be and is placed upon 
Folkways Broadcasting Company, Inc., licensee of Radio Station WHBT. 

3. To determine, in the event the Commission finds in accordance with 


the above issue number 1, that Harriman and the surrounding areas can sup- 
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port only one radio station, which applicant would best serve the public inter- 


est, convenience and necessity if granted. 


Vincent A. Pepper 
By: Zs/ Robert F. Corazzini 


Robert F. Corazzini 


llll E Street, N.W. Smith & Pepper 
Washington 4, D.C. Its Attorneys 


‘Janpary 8, 1963 
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ATTACHMENT NO, 1 | 


___ HARRIMAN, TENNESSER, THURSDAY, JULY 27, 1961 __ 


HARRIMAN’S 
POPULATION 
BACK TO 6104 


Harriman’s population is 
back up over 6U0U. | 

The Tennessee Planning| 
Commission has certified a] : 


riman’s uew population at 
6104. 

This is a gain of 173 over 
the 1960 Federal Census. 


The gain k: the result of annexa- 
tion of Lakeview Heights and other 
arcas near the proposed Harriman 
Public Housing Project. 

These areas were annexed by 
City Council by ordinance passed 
on final reading January 6, 


After an annexation the State 
Planning Commission must 
certify the gain in population 
for the allocation of state funds, 
many of which come to a city 
on basis of its population, 

The 1960 Federal Census reve 
Harriman’s population at 5931. 

This was a 592-drop from 
peo when the population was 


The decline between 1950 and 
1960 was because many Oak Ridge 
construction workers were living. 
here in 1950 and to the fact that 
most new homes built during the 
decade were built outside the city 
mits, thus with families, moving 
to the fringe areas, 


ATTACHMENT NO, 2 


TEREP epervont-an meagan 


THE HARRI MAN RECORD _ | nsivt: tour paces of curistwas pARane picrurts-Stc. B 


AOVANCING INTO THE FUTURE ROOSTING, CUILDING, BENETITING $. x. JOHNSON DIES-BURGLARS loor 3 FIRMS~CAR HITS TRAIN 


ES THRO 


By WALTER T. PULLIAM 

Editor, The Harriman Record 
Chancellor A. G. Shumate: this morning (Thursday; 

signed a decree, dismissing the Chancery Court sul 


holding up Herriman's fringe area annexation. 
Dismissal of the suit followed e compromise b 5 
the city and those who filed the ennexatlon-blocking 
suit on April 15, 1960. 
South Harriman, Pine Hills, Emory. Gap Emor 
Heights, Meadow View Gardens and Bezeltown th' 


The compromice previden : 
1. That the annexation hot become‘ effective 
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CITY OF HARRIMAN 187 


DEPARTMENT OF ACCOUNTS AND RECORD? AT TACHMENT 


NO. 4 


MUNICIPAL BUILDINO 


HARRIMAN. TENNESSEE 


December 26, 1962 


Mr, Freeman L. Crowler 
Harriman, Tennessee 


Dear Mr. Crowier: 


In answer to your inquiry as to the new population of Harriman as 
of January 15, 1963, it will be between eleven to twelve thousand(11,000- 
12,000). We will take a census around March lst and at that time we can 
give you a more accurate figure on our new population. 


Hoping that this is satisfactory to you, I remain 


Respectfully yours, 


A. B. Foster, 
r 
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ATTACHMENT No. 5 


' 


Pago 6-8 HARRIMAN, Tenh., RECORD Thursday, Ang. 9, 1962, 


et, Survey Shows 


NEW YORK — Roane Coun- 


Ecdnomists are predicting 

tends out as a strong | wh that the nation’s .consumets 

; atte betten: tn maveceee! retall -bu; will continue spending at their 
pe finding is based on a na- sent A some anon 

onal economic survey cover- y ‘ Esomnese ating w cool 
iy, Pest year's business : business potential is yet.to bel front and trstabilty at hom 


iclivity, : 
Despite the fact that the na-|/ume reached $29,173,000, ; 
pon was just emerging from|- The survey gives each com. 
depression, which munity a rating as to market |: 
strength, taking into account 
auch pene as neces Tetail 
sales and population, The com- 
posite figuré is ca an “ins |; 
dex of buying power." 
Rogne: County te given an 


. 


vhat was done with all this 
money? For several months 
oc al consumers continued 
pend one as 
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ATTACHMENT NO, 6 . 


Page 6B HARRIMAN, Tenm., RECORD Thareday, Nev. 1, 1962 


Equity In Roane Homes High 


the general rise in realty pri-|is estimated at $2,724,000. 


Specita; To The Record, 


NEW YORK — Residents of 
Harriman have’ a huge amount 
of money Invested, in their 
homes. 

Their equity in these dwell- 
ings, representing market value 
minus outstanding mortgage 
debt, comes to a healthy $3,- 
330,000 


This refers solely to non- 
farm dwellings) which are oc. 
cupied in whole or in part by 
their owners, | 

Locally and elsewhere across 
the country, Americans have 
built up vast assets for them- 
selves over the years by ac. 
quiring their own homes. 


mortgages of $117 billion, 

The facts and figures come 
from the recent Census of 
Housing and from studies made 
by the University of Michigan's 
Survey Research Center. 

In Harriman, there were 961 
such home - owner dwellings, 
some new and some old, listed 
as of 1960. Their value, based 
on the median asking price, ; 
ia placed at $6,300 per unit. 

It adds up to a grand total 
jof $6,054,000 in market value 
locally, 

The total has been growing, 
year by year, in line with 


ces. 


thelr property, if they were|in their 


to sell it. m other words, what 
is its net worth? The amount 
of mortgage debt js the key. 

The housing census shows that 
there are mortgages on 55 per- 
cent of the non-farm dwellings 
In ‘the region encqmpassing 
Harriman, 

The average debt per mort- 
gaged home in the area jg a- 
bout 6 percent smaller ‘than 
the average in the rest of the: 
United States, 

Taking these findings into ac-' 
count locally, the amount of| 
utstanding mortgage debt on 
such housing within the ¢ 
ee" 


property. 


It leaves $3,330,000 as the net 
How much would local home| asset value, which is the 
owners be able to realize from|that Jocal home owners 


“have 
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Page 6-A HARRIMAN, Tenn., RECORD Thursday, Aug.'10, 1961 


‘Bank Deposits, Loans Both Rise 


Deposits in Roane Coun-, plained. “Bank deposits and 


~|@lso total loans have been ine 
ty banks were up $1,018, the last five 


026.62 during the first six 
months of 1961 from what 
thev were during ‘the last 
»8ix months of 1960. 

Loans in the conntv’s 
banks were also up $413, 
045.42, : 


of credit. emeni a 
tman as well as-in the rest of 
the country,” Mr. Sedier ex- 


been 2 good bit 
in Harri- 


creasing over 
years,” he said 


The unword ‘trend tn 
hath dennaits and loans tg 
takine virer tn all of Roane 
County's banks, 

Groe« resources in the 
First Nattonal Bank and 
Trust Company of Rock- 
wood were up 20 percent 
during the vast six months, 
recording to Harry T. 


rare president of the.. 


nik. 
Kineston Bank and Trust 
many hed an increase 
Of $184,501.52 in deposits 
8nd an inctease of $49,- 
157.98 in loans and di's- 
counts. 


Total deposits in First 
._Natlonal Bank of Harriman 


increased $122,427.39 dure 
ing the past six months. 
Loans in that bank were 
also up $19,517.29. 


kwood was in 
checking accounts and that a 
small amount of the increase 
was in savings accounts. How- 
ever, of the $122,427.39 in de- 
posits in: the First National 


Bank of Harriman, over $115,- | 


000 was in time deposits, that 
is, in saving accounts. 

The average number of de- 
Posits in the First National 
Bank and Trust Compay of 
Rockwood was up during the 
Past six months from 457 per 
day to 626. per day, Mr. E 
said. Mr. Burns said that loans 
ue Brercents 


Ki 


were 


beginning to get them 


aOwhor 3 which Mr. 
er reasons w) "a 
Patker gave for. increase in 
bank deposi 


ATTACHMENT NO. 8 


Roane Countians 
Fight On Pensions 


Special To The Record. 

NEW YORK — The larger 
incomes that Roane County 
residents earned over the years 
are now producing added bene- 
fits for them. 

They: ate generating extra 
dividends in the form of larger 
pension checks for those who 
have retired cr have become 
disa’ ed. 

The size of these checks, 
which are going to former 
workers and their familics 
under the insurance program 
of the social security system, 
4s in proportion to the wages 
earned during a period of 
years prior to retirement. Be- 
cause their earnings were 
greater, their contributions to 
the pension fund were greater. 

The net results, for local 
residents, is retirement checks 
that are bigger, on the average, 
than those going to people in 
most parts of the East South 
Central States. is 

The facts and figures were 
made public in the annual re- 
port of the Bureau of Old-Age 
and Survivors Insurance, just 
released. They are based on the 
payment schedules in effect at 
the beginning of this year. 

Recipients in Roane County. 
they chow, were getting checks 
amounting to $648 a ycar, as 
compared with $627 a year else- 
where in the East South Central 
States. In the State of Ten- 
nessee the average was $634. 

The overall amount being 
collected by local residents has 
been going up, year by year, 
as the scale of benefits has 

Jbeen boasted and as more 
people have become eligible for: 
covernge. 

As of January 1, 1962, total 
payments were atethe rate of 
$2,361,648 a year. On the receiv- 
ing end were some 3,641 retired ; 
workers, disabled - workers, their 
spouscs, widows .and widowers, 
children and parents. | 

How great a change has 
taken place in the last three 
years may be seen by going 
back to the figures released 


in. : 
At that time, there were only 
2.523 in Roane County who’ 
were getting benefits. They 


were collecting some $1,407,192 
@ year. Total payments now 
are 58 percent higher. 

People are giving more and 
more consideration in their 
planning to the retirement pro- 
tection they are setting up for 
themselves through social 
security. They find it releases 
some of their income for use 
in other direotions. ‘ 

ve 
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ATTACHMENT NO, 9 192 


Walter H. Scarbrough 
To begin eee I would prefer not to include a statement of mine as: 


p outsider with regards to this application in question, But since my | 
ame has been the object of a statement by another outsider, then I feel 
bat I must make a statement and in the outset brand the statement, of Mr. 
B. Willis, Jr., in the complainant's protest as a COMPLETE falsehood. 
In November, 1960, I employed Mr. Willis as a salesman at the radio 
ation in Oneida, of which I am manager. Since Mr. Willis was not ex- 
prienced in radio advertising, having been a jeweler by trade, and because 
fe two of us lived in Roane County and commuted to Oneida, a distance of ; 
pme 55 miles from Harriman, we decided that on our daily strips to the 
eida station we would share rides and this would give us an opportunity 

discuss the problems of selling radio advertising, and programming, . etce, 
d for us to discuss customers of our radio station and the problems 
tached to Mr. Willis's contact of these customers. 

Thus it was natural on.many occasions that rates were discussed, com- 


ative rates between our station and other stations, many times the rates 


WHBT in Harriman. Also programming and other aspects of operating a 


adio station were discussed in these "idle gossip" conversations to an¢ 


rom our work each day. Many times the observation was made by Mr.. Willis 
d also by myself, the disparity of rates...those of the station in questia 
MiBT in Harriman, and the Oneida station, the Rockwood station, the James- 
station, the LaFollette station, Southeastern Kentucky stations in our 
rea, the Knoxville and Oak Ridge stations, all stations...a general pattern 
f radio advertising and costs of commercials. AT NO TIME DURING THESE 
PNVERSATIONS WAS ANY STATEMENT MADE BY ME THAT MR. CROWDER PLANNED TO USE 


NY RATE STRUCTURE ON ANY STATION THAT HE HAD OR PROPOSED TO- HAVE. In fact, 
r. Crowder had never indicated to me what rate structure he planned. — 


JA 192 


493 


The fect is that at different occasions Mr. Willis attempted to draw 
conversation from me regarding Mr. Crowder's application for a station in% 
Harriman. Mr. Willis expressed several times his belief that I was going’ 
to have something to do with the new station proposed, which I completely 
denied and absolutely would not talk about any of Mr. Crowder's plans whi¢ 
-I knew about. I believed that his application, the work he had done on rR 

id the information he had entrusted to me were confidential, and therefor] 
of no concern to anyone else, and certainly not in the way of my giving 
information about what Mr. Crowder planned to do about any part of the 

peration of a new station. t 

Mr. Willis expressed to me many times his desire to sell in the 
Harriman area. He expressed to me the belief that he could sell many 
accounts in the Harriman area that were not being serviced by WHBT and 
certainly if a lower rate than that WHBT charged were available that he 
could do a lot better job actually than what he was doing in Scott County. 


Having knowledge personally of some of the businesses in Roane County fron 
i 


Waving sold radio advertising, and newspaper advertising, to them for some 
““O years, I felt that there were accounts which were not being obtained by 
“WHBT. In fact, many businessmen in Harriman had expressed their desire to 
me many times that they would like for me or Mr. Crowder or somebody to 
provide them with a radio outlet in which they could SOP EES as they — 
formerly advertised on WHBT when Mr. Crowder had the onnersnty of the 
station and I was working as commercial manager. I also knew that the 
present licensee of WHBT, Mr. Kenneth Crosthwaite, had made the statenent, 
in the presence of me and two other salesmen who were working at WHBT at 
that time, that he was not interested in the smaller advertisers, of whic 
oo County is full...but that he would rather put his efforts on a few 


he} 


“large accounts and let the smaller advertisers go somewhere else to get 


their advertising. 
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’ 
Of course, during many days of driving back and forth during the 18 


onths in which Mr. Willis was connected with my radio station, many 
discussions came up similar to this. On one occasion Mr. Willis told me 
hat he had information that WHBT was going to be taken over by Roane 
sonoey government and sold for the taxes that were held against it, and 
that he would be interested in purchasing the station. He asked me what 

thought the station could be bought for and if I would be interested in 
going in with him and trying to get the station, The discussion centered 


ould be done with it. Of course, even though this was before Mr. Crowder 
ad indicated definitely that he was interested in applying for a new CP, 
realized the Commission's: manner of operation, and knew the communications 
Haws would require much more than just a willingness of someone to take 
pver the station. I knew it would involve a long and expensive legal 
battle and so I discouraged discussion of the subject. During this talk 
ee of us gave personal observations regarding the present operation of 
he station which is not pertinent to this statement. Rate structures, 
S-ogramming, merits of announcers and other aspects of station operation 
ere discussed. | 
But again I want to say that at no timo, absolutely at no time, in 
= of these conversstions did I ever answer any kind of a direct question 
egarding Mr. Crowder's proposed plans by saying that Mr. Crowder planned 
o do ANYTHING. The simple truth of the matter is that on almost all 
accasions when the subject was brought up on definite statements on what 
was happening, or what was going to happen, or what was expected to happen, 
ith regard -to Mr. Crowder's application for a hew station, I absolutely 


} 
fused to make any comments and most of the time steered conversation 
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Mr. Willis informed me on one occasion that it was common knowledge 
around Harriman that I was going to be the manager of the new station when 
Mr. Crowder obtained the CP. I informed Mr. Willis at that time that this 
was news to me, that the people of Harriman knew more than I knew, and 
_that at that time Mr. Crowder had absolutely never asked me to work for 
-him in his proposed new station. I had not told such a story to anyone 
id I was sure Mr. Crowder had not made such a statement. That was the 
truth then, that is the truth now. 
It was sometime after this when I suggested that Mr. Willis make plans 


2 move to Oneida, as he had promised me he would do when I hired him, to 


a 
be closer to his work, that on a Monday morning the first of May, 1962, he 


informed me in my office that he was turning in a two-week notice, that he 
had agreed to take a similar job at WHBT in Harriman in two weeks and woul 
leave me at that time. He stated to me before he left the office at that 
time, and these were his exact words: "I want you to know that I did not 
contact them regarding this job...they called me." 

Again, I brand Mr. Willis's statement a complete falsehood. 


STATE OF TENNESSEE — 
SCOTT COUNTY 


Personally appeared before me, Ted Q. Wilson, 
Notary Public, in and for said state and county the aforesigned, 
Walter H. Scarbrough, with whom I am personally acquainted 
and who, after being duly sworn, made oath that the foregoing 
statement was freely made by him; and that the facts and things 
stated therein are true and correct to the best of his knowledge 
and belief; and that those facts and statements made on infor- 
mation, he verily believes to be true. 


This the 3let day of December, 1962, 


da 
Notary Public ——. 


My Commission Expires September 18, 1966, 


Folkways Sraadeasting Co., Inc. 
P.O. Ber 22 
Horrimon, Tennessee 


Phone 882-1600 


1—PERSONNEL 
a. Kenneth J. Crosthwait-President & Gen. Mer. 


William R. Carrigan -Vice President 
Grunt E. Roberts -Station Manager 


2—REPRESENTATIVES 

David Carpenter & Co. 

216 Mercantile Bldg. Phone $25-1602 
Knoxville 2, Tenn. 

Member: Radio East Tennessee Group 


3—MASLING INSTRUCTIONS AND 
CLOSING TIMES 


a. Business Office and Studio-P. O. Box 221 
Harriman, Tennessee-Phone 882-1600 


T—RATES—ANNOUNCEMENTS 


—Times _ 1 Min. 


* 5.89 
4.71 
4.12 
3.53 
2.95 
2.53 


Tt time 

52 times 
156 times 
260 times 
500 times 
1000 times 


RADIO STATION WHBT 
(Esteblished 1947) 
Independent 
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Rate Cord No. 4 
Issued-November 1, 1961 ° 
Effective-November J, 1961 


4=—FACILITIES 


5000 watts 

1600 kilocycles - non-directional 

Licensed to operate to local sunset Eastern 
Standard Time - Daylight saving time not 
observed. 

d. Transmitter located on S. Margrave St. 
S—COMMISSION AND CASH DISCOUNT 


a. 15% to recognized agencies on net charges 
for station time. No commission on line 
charges. 

. No cash discount allowed 

c. Bills rendered monthly payable the 15th of 
month following broadcast. 

6=—RATE, POLICIES 


a. Rate protection honored only by contract or 
agreement. A 
b. Frequency discount allowed as carned. 


a. 
b. 
c. 


8—RATES—PACKAGE PLANS 


a. The following package plen is for Weekly 
Saturation ONLY — advertising MUST be used 
within a consecutive 7 day period. 


—limes__ 


Up to 29 
30 to 39 
40 to 59 
60 to 79 
_ 80 10 99 
100 & Over 


RADIO STATION WLIV 


LIVINGSTON, TENNESSEE 


3000 DUIDDIDOODIOISHDO OI OOOO » 
GENERAL BROADCASTING 


NO. TIMES 60 MIN, 
$30.00 
28.50 
27.00 
25.50 
24.00 
22.50 
21.00 
19.50 
18.00 
16,50 


30 MIN. 


$18.00 


$12.00 
0 


RATE CARD NO 1 
EFFECTIVE NOVEMBER 1, 1956 


15 MIN. 10 MIN, 


$9.00 
Bs) 


ATTACHMENT NO. 11 


¢ 


EVEN-UP BOTTLING COMPANY 


NORTH CHURCH STREET 
LIVINGSTON, TENNESSEE 


ae 


Al 
f 
n° 
Proposed“operating expenses for radio station 
in Harriman, Tennessee ’ . 
ow 


2 Announcers @ 65.00 per week (edth) $6760,;00 - 
1 w (part time) 2000, 00 
‘1 Engineer *75 g~ ur - : - 3900. 00 
1 Secretery . 2600.00 ° 
t Salesman 5200, 00 


Station Manager 5200, 00 $25, 660, 00 


UPI News Service 2156. 96 
Rent SS 900. 00 
Utilities | 1000, 00 
Records & Transcriptions ; 1500. 00 
Line & Telephone Charges 2500, 00 
Advertising 1000, 00 
Insurance 500. 00 
Royalties (Record Companies) fam?, Aseep el 500. 00 
Social Security & Unemployment Comp. 1000. 00 
Office Supplies . 1000, 00 


Miscellaneous 4283. 04 $16, 340. 00 


¥ Totalerielecrcleicieoeieteileireeiieeice cece $42, 000. 00 


! 
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HARRIMAN BROADCASTING CO. 
STATION WHBT ATTACHMENT. NO, 12 


DECEMBER 31, 1955 
_ STATEMENT OF INCOME AND EXPENSE 


Balance on Hand 1/1/55 $ 2,662.10 
Receipts 73,818.89 


$76,480.99 
DISBURSEMENT: 


Broadcasting Supplies 1,293.55 
Office Supplies 385.01 
Dues 3,114.86 
Transcription Service 2,743.66 
Advertising 168.88 
United Press Service 1,867.10 
Salaries 20,428.22 
Comnissions 7,821,26 
Remote Fees 72.50 
Taxes 3,235.78 
Telephone Service 1,075.92 
Remote Lines 1,490.74 
Freight and Cartage 153.36 
Mutual 900.00 
Utilities 1,067.73 
Talent 1,625.28 
Rent 1,800.00 
Miscellaneous 362.19 
Legal Fee 250.00 
Consultant Engineer 449.63 
Insurance 263.58 
Accountant 82.50 
Employee Bonus 380.00 31,031.75 


Equipment 4,642.73 
Land for Station WDEH 2,000.00 
Withdrawals 12,800.00 


Withdrawals to Balance 1,764.85 14,564.85 21,207.58 


BALANCE ON HAND 12/31/55 ) $ 4,241.66 


SMITH AND COPPINGER * PUBLIC ACCOUNTANTS ° ROCKWOOD. TENN. 
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«CO 
HARRIMAN BROADCASTING CO, 
STATION WABT ATTACHMENT 


NO, 13 
PROFIT AND LOSS STATEMENT = 1955 


Receipts $73,818.89 
Decrease in Accounts Receivable “a 437.30) 
Decrease in Accounts Payable 3,707.72 


$77,089.31 
Expenses from Income and Expense. Statement 91,031.75 


36,057.56 


7,966.85 


NET PROFIT $18,090.71 


BALANCE SHEET 
DECEMBER 31, 1955 


Less Depreciation Expense 


ASSETS: 


Cash in Bank $ 4,241.66 
Land 450.00 
Broadcasting Equipment 46,757.27 
Office Equipment + oF 2,975.30 
Transmitter Building 2,920.13 
Accounts Receivable ; 6,135.65 


Total Assets $63,480.01 


i) 


LIABILITIES AND NET WORTH: 


Accounts Payable $ 163.79. 
Reserve for Depreciation 34,452.76 


Capital from Corporation 1/1/55 neo ed 
Profit for Year 1955 2 : 
52,890.38 


Personal Withdrawals 14,564.85 
Transfer of Land to WDEH 2,000.00 


Note of WDEH 7,462.07 24,026.92 
Capital Account 12/31/55 28, 863.46 


Total Liabilities and Net Worth $63,480.01 


SMITH AND COPPINGER © PUBLIC ACCOUNTANTS * ROCKWOOD, TENN. 
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Walter H. Scarbrough ¥ 
Mr. Freeman L. Crowder and I have known each other closely since the 
latter part of the 1940's and I have worked with and for him since he firs 
began his radio work in 19)7 in Harriman. I served as his commercial 
“anager of Radio Station WHBT in Harriman from May, 1950, until he sold 4 
‘Ss interest in the station in 1956 (with a short time out for miiftary 
Service), During this time we were very closely associated in business of 
the station, working closely to pull the station from a slow start to a 3 


«tosperous business, sharing and discussing ideas, and tackling problems. 


Sometime after the sale of WHBT by Mr. Crowder to Ernest Tubb, Hank 


Snow and associates, he mentioned to me that many of the business people 


in Harriman told him they were dissatisfied with the service of WHBT under 
the new ownership and were trying to persuade him to apply for another | 
radio station.in Harriman. At that time he told me the business people 
had been good to him when he had the station and he would like to try to , 
help them out but he didn't think it would be right to sell his station, 
aid while holding a note against it to go into competition with it. Sev- 
eral times in later months this subject came up in conversation between 
Mr. Crowder and myself and in the meantime several businessmen of Herriman 
asked me if I couldn't do something about getting another station so they 
could have better programming and advertising rates which they could affo 
I was not financially in a position to proceed with any such undertaking. 
I do know personally that another party who had knowledge of the feelings 
of these businessmen checked for an available frequency in Harriman and 
dropped their attempt when they though’ a frequency was unavailable, 
g Thus when Mr, Crowder talked seriously early in 1961 about applying 


~ 


sr a new CP for Harriman, I assured him ‘that because of our previous radio 
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relationship and my knowledge of his method of operation that I would be 


happy to give him any aid I could although I was also buay with my work 
in another station. Because of our personal close relationship the subject 
fnvariably came up every time either visited with the other and thus I felt 
‘that I knew as much about what he wanted to do with a new station as he 
himse2t did. It was with this knowledge that I agreed to spend a little 

of my spare time in contacting a few of the leading citizens of Harriman 
with whom I was well acquainted and convey to them his ideas on programming 
and outline some of the plans as he had given them to me, as pertaining to 
the proposed new station. 

On EVERY contact which I made in his name, I explained to the person 
fwith whom I was talking that I was helping Mr. Crowder in his preparation 
of material for inclusion in an application to the Commission for a CP. I 
explained to each that I was NOT attempting to get an endorsement favorable 
to & grant by the Commission of the requested CP, nor was I attempting to 
get any expression of dissatisfaction with the present radio station in 


“arriman. I attempted to make it clear to each that there was absolutely 


gramming plans of the Proposed new station then that would be the end of 

he situation insofar as they were concerned and they would still be in- 
luded in the plans as outlined if and when the new CP was granted. It was 
Soinved out to each that their statement was desired ONLY to substantiate 
the fact that they had been contacted about the planned programming as it 

as felt by Mr. Crowder and his attorney that the Commission would desire 
his information. At. the slightest reticence of any person contacted to 

ake a statement the request was immediately dropped. Several leading 
Atizens were contacted by me during this time and plans discussed, although 


did not even ask them to make a statement. Although civic and? community 
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club leaders were contacted, NOT A SINGLE PERSON WAS ASKED TO SPEAK’ FOR 


HIS GROUP, but only as an individual, unless the matter were taken up and 
official approval of the group's governing board was given, although this 
action was not requested. I explained to each that it was not the intent 
"of Mr. Crowder to obtain statements that were critical of any Boawacaetonk 
~s lack of same by the present station in Harriman. 
Knowing the persons contacted by me, and realizing the natural questi. 
of most people in similar situations, I jotted down some representative 
_ideas that might be “included by each in making a statement. This was not 
“done with the idea of writing a statement and just asking them to put thet 
signature on it. And the ideas I carried with me were not given to the 
person being contacted until they asked: "What should I write, or how 
should I express it?" I then told them that I had written out a sample of 
what they might want to say but that they were not bound by these suggest 
ions and were completely free to rewrite the statement, taking out or 
(CORES anything they desired or to discard these ideas entirely if they 
did not meet with their approval. In ALL cases the suggested statement + 
— changed before the final letter was submitted, by mail from the 
individual citizen and not read by me, to Mr. Crowder for submission with 
his application. “ 
Without exception, those citizens I contacted expressed appreciation 
for the consideration of talking with them and also including théir group! 
activities in the plans, and each expressed a complete willingness to make 


a statement to substantiate our discussion. 


4) at UM Fierbiosel 


STATE OF TENNESSEE 


SCOTT COUNTY 


Personally appeared before me, Ted Q. Wilson, 
Notary Public, in and for said state and county the sfore-signed, 
Walter H. Scarbrough, with whom I am personally’ acquainted 
and who, after being duly « sworn, made oath that the Seeaes 
statement was freeky made by him; and that the facta and thinga 
stated therein are true and correct to the best of his knowledge 
and belief; and that those facts and statements made on infor- 
mation, he verily believes to be true, 


This the 3lst day of December, 1962, 


Ted Q. Wilson, Notary Public 


My Commission Expires September 18, 1966, 


AFFIDAVIT 
I, F. L. Crowder, being first duly sworn do hereby depose 
and state as follows: } 
1. That trading under the name of Harriman Broadcasting Co., 
I have filed with the Federal Communications: Commission an 
application (File No. BP 15122) for a construction permit for 
@ new standard broadcast station to ‘be operated on the frequency 
$70 ke with 500 watts power daytime only tn Harriman, Ten- 
nessee. 
2. That I have read the information contained in the several 
petitions to deny directed against my. application. 
3. That I have read the information contained in the fore- 
_ going Opposition to Petition to Deny and that the information 
contained therein is true and correct to the best of my know- 


ledge and belief and that where indicated the information is 


based on my own knowledge and experience in radio. broad- 


casting and in the Harriman, Tennessee, market. 


Dated this Bro day of January, 1963 


p F. L. Crowder ' 
Subscribed and sworn to before me this__32<¢ — day of January, 1963. 
_ (SEAL) 


Vv; f 
Notary. Public ras 
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CERTIFICATE OF SERVICE 


I, JoAnne Peters, a secretary at the law firm of Smith & Pepper, do here- 


by certify that I mailed, this 8th day of January, 1963, postage prepaid, a 


copy of this "Opposition to Petition to Deny Filed by Folkways Broadcasting 
Company, Inc.", to each of the following: 


Arthur H. Schroeder, Esq. 
John B. Kenkel, Esq. 


Miller & Schroeder 


218 Munsey Building 
Washington 4, D.C. 


Counsel for Folkways Broadcasting Company, Inc. 
Kenneth Cox, Esq. 


Chief, Broadcast Bureau 


Federal Communications Commission 
Washington 25, D.C. 


Z 
Wp JoAnne Peters 
JoAnne Peters 


Z 
m 


<>) 
Zz 
mn 
CO 


eee 


- NEVILLE MILLER 
ARTHUR H. SCHROEDER 
JOHN SB. KENKEL ~ 


JOHN P. BANKSON, UR. : LAW OFFICES R E C E| VED 


MILLER & SCHROEDER 


MUNSEY BUILOING Oer 12 i95y 


WASHINGTON 4, D. Cc. 


PHONE: METROPOLITAN @-2103 


neo FCe. 
OFFICE oF THE SECRETARY 
October 12, 1964 


RECE} VED 
OCT : 3 1964 
Gecreterr CHIEF, HEARING DiVision 


Federal Commmications Commission 
Washington, D.C. 2055k 


Dear Sir: 

On behalf of Folkways Broadcasting Co., Inc. 5 

licensee of station WHBT, Harriman, Tennessee ? 
there is filed herewith original and nineteen 


copies of "Amendment to Petition to Deny” 
(re File No. BP-15122). 


Very truly yours, 


ih 


P. BANKSON, JR. 
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RECEIVED 


: fo 
PorERAL comamcatrons comcssron Met IZ IS 


hington . F.C.C. 
oa » DeCe 20554 OFFICE oF Tit Secretary 


In re Application of 

F.Le Crowder, tr/as ie 
_ HARRIMAN BROADCASTING COMPANY Pile No. BP=-15122 
Harriman, Tennessee A: 


Before: The Commission 


AMENDMENT TO PETITION TO TENY = Chip 


Comes now FOLKWAYS BROADCASTING CO,, INC., licensee of station 
WHET, Harriman, Tennessee, by its attorneys, and files an amendment to 
its petition to deny the above-captioned application heretofore filed 
with the Coomission on December 10, 1962. This amendment is being 
submitted pursuant to the Commission's letter of August 13, 196% 
(Reference No. 8831) in order to provide insofar as possible the information 


specified in the attachment thereto. 


I. RESPONSES TO SPECIFIC CATEGORIES OF 
INFORMATION REQUESTED BY THE COMMISSION 
1. In its letter of August 13, 1964, the Commission has requested 
. information in twelve numbered categories based on the order in Missourie 


Tlinois Broadcasting Co. (KZIM) released August 4, 1964 (FCC 64-748, 


For convenience, the same numbering is followed below. 
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1. Total Retail Sales And Unusual Economic Conditions In The Area, 
Tons In The Area 


2. Separate retail sales for Harriman, Tennessee, are not 


f 
available from any source known to WHBT; however, the Sales Management 


Survey of Buying Power, a recognized source for estimates of retafl sales, 
does make estimates of retail sales for Roane County in which WEBT and 
another standard broadcast station, WRKH, Rockwood, Pen a located. 
For the most recent three years estimated by Sales Management for R 

ares) 


County the retail sales are as follows: 


Retail Sales 
1961 $29,173,000 
1962  Vestrestieco 
1963 $31,857,000 


3- The foregoing data demonstrate a very small economic base 
indeed, particularly since retail sales are an accepted indicator of the 
amount of revenue available for broadcast station advertising, The very 
small total of retail sales is now available to two standard broadcast 
stations when it is insufficient for one » and to divide further the total 
among three stetions would prevent any or e1] of them from carrying out the 


present level of public service available on two stations, 


4, Harriman is located in Roane County, which was found by the 
Tennessee Department of Employment Security in 1961 to be a "ema? labor 
market area with substantial and persistent unemployment". Details 
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concerning this situation are set forth in the original petition to deny, 
Paragraphs 4, et seq. Furthermore, Harriman is located approximately 
twelve miles west and south of Oak Ridge, Tennessee, whose largest employers 
are the subcontractors of the United States in connection with Atomic 
Energy Commission activities. There has been a continual reduction in 
production of fissionable material amounting to a 29% reduction announced 

in 1961 and completed by July 1, 1964, a further 25% reduction during 
fiscal 1965, which was announced by President Johnson in his State of the 


Union Message on January 8, 1964, and, furthermore, further cuts are 


proposed even though two of the major facilities, Buildings K-25 and K-27 


are shut down and on stand-by basis. It is anticipated that within the 

next few years production will be kO% below the reduced levels attained 

on July 1, 1964. All of these reductions affect the economy of Harriman 
280 | 

and Roane County, as well as Oak Ridge, because Oak Ridge atomic operations 


are located partially in Roane County and partially in Anderson County. — 


2. Total Number Of Businesses In Coumunity And Area. 


5e As best WHET can estimate, based on its own knowledge, 
information obtained from the city and county governments and telephone 
and power connections, there are approximately 750 businesses in Harriman 
and the surrounding area. Numerous of these businesses are small, sole 
proprietorships, so-called "Mom and Dad operations", and at the very most 
400 to 425 are potential advertisers. Of these, many do not advertise because 


they are chain stores without a local advertising budget. Station WHET 
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carries as few as 75 local accounts and as many as 150 accounts (Christmas 
time) monthly, and the average is approximately 106 to 125 accounts a 


month. Over the last two years 278 local advertisers have used WHET. 


3. Total Advertising Revenue Potential. 


6. Information concerning this matter was set forth in the 
original petition to deny filed by WHET, and the estimates of total retail 
sales given above indicate that there has been only & slight change in the 

“Yast two years, insufficient improvement to justify the allocation of a 
third radio station to this very small county in an economically deprived . 


and declining area, 


hk. Local Advertising Revenue Earned. 


7» In 1963, WHBT had revenues from sale of station time to local 
advertisers of $60,476. This represents an improvement over the 1962 figure 
of $76,494 ana the 1961 figure of $65,019. However, as will be seen below 
under Item 5, these additional revenues have been used to improve the 
operation by increasing expenses in order to provide a better service in the 
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public interest. WHBT for all three years operated on a loss basis, 


5. Revenues mses And Profit Or Loss For The Last Three Years, 


8. Set forth below in tabular form is data from WHET's annual 
financial reports for the last three years for broadcast revenue, broadcast 


expenses, losses and the number of employees: 


Revenues nses (Loss) 


76,082.00 78, 367.00 (2,285.00) 
1962 94 , 845.00 96,159.00 (1,314.00) 


1963 88,650.00 90,177.00 (1,527.00) 


6. How Many Businesses Do Not Advertise. 


9. This question has been responded to under Item 2 above. 


7 Advertisers Who Will Shift Their Advertising. 


10. Conversations with various advertisers of WHBT have produced 
no specific indication of how many advertisers will shift to the new station. 
WHET cannot speculate on such a contingency either. We do know, however, 
that the advertisers will be forced to do one or more of the following things: 
a. Increase their advertising budget which all have said is impossible, 
be Scatter their present budget thinner among all media, thereby 


reducing the effectiveness of their advertising dollar, 


Transfer their radio budget to other media, thereby losing the benefit 


of advertising that only radio can produce, 

Some advertisers have said that their budget was now divided to the 
" point of no return already emong media. Another split would force 

them from the advertising field with disastrous results to them and 


to the public interest. 


282 
8 Other Competing Media. 


il. The other competing media are set forth in the original 


petition to deny filed by WHBT.- 


9. Loss Or Degradation Of Program Service. 


i2. This item was fully discussed in the original petition to deny, 
particularly Paragraphs 13 through 21. In further amplification of our 
response to this section, WHBT broadcast 268 public service spot announce- 
ments during the last composite week. The principal difficulty that would 
be faced by WHET in the event of a reduction of revenue is the necessity 
to reduce expenses, and station staff is one of the principal places where 
this can be accomplished. If the staff mst be cut, the time for additional 
duties, such as moving remote equipment to the Roane County fair and 
cooperation with schools and civic groups to help with their many civic 
campaigns, and the efforts of station personnel to help promote the city 


and county would have to be curtailed. 


13. Furthermore, if Mr. Crowder carries through with his 


threatened rate-cutting policy as detailed in our petition to deny, WHET 


would be forced to have more commercials in order to survive, and this 
would reduce the time available for public service spot announcements. 

At the present time the total amount of public service ‘programming occupies 
approximately 24.39% of the broadcast day based on the most recent 


composite week, Because we are a daytime station with only one rate, it 
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would not make any great deal of difference to shift public service and spot 


announcements from an operational standpoint, but it might deprive many 


listeners of. the programs depending on their listening hours. 


10. Proposed Public Service Programming Of The New Station. 


14. WHBT bas no information that the public service programming 
~~ 283 


Proposed will not be carried out by the captioned applicant. 


11. Substantial Changes in WEB?. 


15. A grant of the proposed station would result in substantial 
cbanges in the WHBT program format policies because this policy has 
been based on a decision to employ and keep competent employees by 
paying them a living wage and providing them additional time for 
planned programming, planned for- the best interests Or all the public 
in the community, the advertiser, and the station. Elimination of 
any of these personnel would necessarily result in a degradation of - 


programming service to the community. 
12. Additional Information. 


16. WHBT bas no specific additional information to submit. 
However, it does wish to state the number of advertising dollars 
available in any community is regulated and is directly proportional to 
the retail sales in the community. The economics of broadcasting are 
no different from that of any other business and that to do the best 


job requires the best efforts, competent personnel, and complete plann 
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" The market is small and depressed, retail seles are small, and therefore 
another split in the advertising dollar can only result in degrading 
total radio service to the comunity, not only from WHET but from the 


other existing station WRKH, Rockwood, Tennessee. There is also no 


assurance that the new station would be able tosecure sufficient revenve 


to replace any of the services lost because of the dividing of the potential 


three ways. 


Consequently, it is again requested that the above-captioned 
. 284 
application be denied or designated for hearing on the issues heretofore 


specified, making WHET a party to such hearing. 


Respectfully submitted, 


FOLKWAYS BROADCASTING CO., INC. (WHBT) 


808 Munsey Building 
Washington, D.C. 20004 


October 12, 1964 
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CERTIFICATS OF SERVICE 
——e 


I, Catherine L. MacKinnon, hereby certify that I have this 2th day “2 October, 


1964, sent by first class ‘United States mail, postage prepaid, a ee of the 
foregoing to the following; 


Vincent A, Pepper, Esquire 
Robert F, Corazzini, Esquire 
T14 Perpetual Building 
Washington, D.C. 20004 
Counsel for Harriman Broadcasting Co. 


Mr. Richard W. Holloway 
Radio Station WRKH 
Rockwood, Tennessee 


Mr. Harry T. Burn 
President, First National Bank an Trust Company 
Rockwood, Tennessee 


James B. Sheridan, Esquire 

Chief, Broadcast Bureau 

Federal Communications Commission 
Washington, D.C. ies 


Misa bers 2 i 


8 Catherine L. MacKinnon 
CATHERINE Le Mack INNON 


COUNTY OF ROANE <85 
STATE OF TENNESSEE 
AFFIDAVIT 

GRANT E. ROBERTS, being duly sworn upon his oath, deposes 
and says that he is treasurer and a director and stockholder of 
Folkways Broadcasting Co., Inc. and the station manager of 
radio station WHBT, Harriman, Tennessee, licensed to Folkways 
Broadcasting Co., Inc., that he has read the foregoing amendment 
to petition to deny prepared on behalf of Folkways Broadcasting 
Co., Inc. that the facts therein stated, unless otherwise 
attributed to recognized sources, are true and correct based on 
his own personal knowledge and information, that those facts 
attributed to recognized sources are believed by him to be true 
and correct, that he has re-examined the previous petition to 


deny filed by Folkways Broadcasting Co., Inc. and the reply by 


Folkways Broadcasting Co., Inc. to the opposition to petition 


to deny filed January 28, 1963, and that based on events 
occurring since that time he knows of no developments which 
would change the original conclusion that there is not a 
sufficient economic base to support an additional radio station 


in Harriman, Tennessee, and/or Roane County, 


ROBERTS 
Subscribed and sworn to before me this /o* day of 


October, 1964. 


(SEAL) 


My Commission expires 
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SMITH & PEPPER IC =-- 
€. STRATFORO SMITH ATTORNEYS AT aw R E La ‘ \ — D * 
VINCENT A, PEPPER 1101 SEVENTEENTH STREET, N. W. 


sy eo WASHINGTON, D.C. 20036 Nov § 1964 


THOMAS G. SMACK, UR. TELEPHONE 


THOMAS W. FLETCHER 296-0600 
ROBERT F. CORAZZINI 
ROBERT Ww. HEALY 


FAChc. 
PONALO €. MILOER OFFICE OF THE SECRETARY 


November 6, 1964 


Mr. Ben F.-Waple, Secretary 
Federal Communications Commission 
Washington, D.C. 20554 


Dear Mr. Waple: 

Enclosed herewith are the original and nineteen copies of 
an "Opposition to Amendment to Petition to Deny", filed on behalf of 
F.L. Crowder, tr/as Harriman Broadcasting Company, Harriman, 
Tennessee in connection with File No. BP-15122. 


: Should any further information be desired in connection 
with this matter, please communicate with this office. 


Very truly yours, 


Soa hE. 


Donald E. Bilger 


A 


Enclosures (20) 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In re Application of 


F. L. Crowder, tr/as . ye 
HARRIMAN BROADCASTING COMPANY File No. BP-151 


Harriman, Tennessee Prt ; ehh 
For Construction Permit ) ILL Gz “a. Je 
figs &? yj-6-67 


OPPOSITION TO AMENDMENT TO PETITION TO DENY 


) 
) 
) 
) 


(For Action By The Commission) 


nS omes now F.L. Crowder, _tr/as Harriman Broadcasting Company, applicant 


for a new standard broadcast station at Harriman, Tennessee, by his attorneys, and 
submits his Opposition to an Amendment to Petition to Deny filed with the Commission 
on October 12, 1964, by Folkways Broadcasting Company, Inc., licensee of Station 
WHBT, Harriman, Tennessee, stating in support thereof as follows: 
Preliminary Statement 

1. On October 4, i961, F. L. Crowder, tr/as Harriman Broadcasting 
Company, filed with the Commission an application for authority to construct a new 
standard broadcast station on 970 kc with 500 w power, daytime, in Harriman, Tennessee. 
On December 10, 1962, The First National Bank and Trust Company of Rockwood, Tenness 
Richard W. Holloway, tr/as Dick Holloway Enterprises, licensee of Station WRKH, SEE 
wood, Tennessee, and Folkways Broadcasting Company, Inc., licensee of Station WHBT, 
Harriman, Tennessee, all filed Petitions to Deny. On January 8, 1963, Oppositions to 


the three aforesaid Petitions were filed, and on January 28, 1963, Folkways Broadcasting 


Compan Inc., filed a Reply. 

2. By letters dated August 13, 1964, directed to Folkways Broadcasting 
Company, Inc. and to Richard Ww. Holloway, tr/as Dick Holloway Enterprises, the 
Commission Provided the addressees Opportunities to supply additional economic 
data.in support of their respective Petitions to Deny, Specifically setting forth eleven 
questions to be fully answered together with a request for any other information related 
to the economics of broadcasting. Amendments were required to be filed within sixty 
days of August 13, 1964, with copies to be supplied to the oon The applicant 
was permitted to file opposition data within fifteen days after receipt of any such 
amendments. ; 

: y 

3. On October 12, 1964, Folkways Broadcasting Company, Inc., filed an 
Amendment to its Petition to Deny wherein it Purported to supply answers to the questions 
propounded by the Commission in its letter of August 13, 1964. Since the applicant has 
not received a copy of an amendment from Richard W. Holloway, tr/as Dick Holloway 
Enterprises, Presumably that petitioner did not choose to reply to the aforesaid Com- 
mission communication. 

4. In its amendment, Folkways has sought to bolster we Petition to Deny 
by reliance upon what it has already filed, by offering ppecuiation and conclusions 


unsupported by any factual base or indication of identifiable source material, and by 


Fevealing limited revenue and expense data pertinent to its own station. In short, 


— 


M J/ Petitioner's corporate title was identified in its Petition to Deny as "Folkways 
Broadcasting Company, Inc.", although in both its Reply to the Opposition to its 
petition and in its amendment the corporate title is "Folkways Broadcasting Co., 
-‘Inc." 


23. ; 
comparison of the questions asked with Folkways' responses thereto not only reveals . 
@ paucity of new information, none of which warrants either a denial of the instant 
application or a hearing on the matter, but also discloses indicia of an increasingly 
healthy economy in Roane County which has resulted in a steady and meaningful im- 
provement for the past three years in the revenue realized by Folkways from local time 


4 


sales. 


Question 1 


"What is the total amount of retail sales in the community 
and the area for the preceeding three years? If sales are 
in a decreasing pattern, set forth the reasons which should 
include information as to any unusual economic conditions 
in the area." 


5. To this question Folkways answered that it was unable to obtain such 
information as to fairer. the community wherein the applicant Proposes to construct 
and to operate the facility he seeks, but that as to Roane County retail sales had in- 
creased from $29,173,000 in 1961 to $31,257,000 in 1962 and to $31,857,000 in 1963. 
Apparently in recognition that such a disclosure does not help its cause, Folkways state 
that a 25% reduction has occurred in the production of fissionable material at Oak Ridge 
and then forecasts that "within the next few years production will be 40% below the 
reduced levels attained on July 1, 1964". Although the Oak Ridge atomic operations 
are not even entirely located within Roane County, Folkways then concludes sans - 
factual support with the generalization that "All of these reductions affect the economy 


of Harriman...". 


6. The fact is, however, that even taking at face value the bare conclusion?” 


offered by Folkways in response to this question indicates that a reduction in Oak Ridge 
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operations results in an increase during that same period of time ‘of more than 9% in 
county retail sales and an increase of almost 24% in the local time sales of its 
Harriman station. In fairness to Folkways, it must be noted that its Petition to Deny 
and its Reply to the Opposition to Petition to Deny speak in terms of 196C and pre- 
ceeding years, not to the rising economy of Roane County and the increasing prosperity 
of WHBT for the past three years. Nonetheless, since 1961 Folkways has increased by 
more than $25,000 per year its sales of station time to local advertisers. (See Question 
4, ante). Amore reliable indication of local broadcast economics could scarcely be 
found. 


Question 2_ 


“What is the total number of businesses in the com- 
munity and the area?" 


7. To this Folkways estimated 750. Although it had to estimate the total 
number, Folkways wes able to flatly state without qualification that of the 750 Numerous 
are "small, sole proprietorships" and at the very most the total potential advertisers 
would not exceed 400 to 425. No explanation is offered as to the method used by 
Folkways to arrive at its potential advertiser figures, but assuming again the validity 
thereof Folkways is realizing only about 25% of the potential. It admits that its monthly 
average of local accounts is approximately 100 to 125, with a low of 75 and a Christmas 
maximum of 150. These statistics can hardly be said to support Folkways" basic premise 


in Paragraph 8 of its Petition to Deny that all available revenues have been exhausted. 


Rather, they lend additional credence to the suspicion that Folkways‘ rates are or were 


excessively high or that public acceptance of its facility is or was not of the highest 
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order, or both. Within the past three years those "exhausted" revenues have increased 
quite significantly. For example, total revenue of WHBT has increased more than 16% 
and local revenue has increased almost 24%. Retail sales, a reliable economy indicator 
according to Folkways, have increased more than 9%. 


Question 3 


"What is the total advertising revenue potential in the 
community and the area?" 


8. Folkways refers the Commission to its Petition to Deny, declining to 
supply additional or more current information in response to this Commission inquiry. 
Folkways does, however, characterize the more than 9% rise in retail sales of Roane 
County since 1961 as "a slight change” insufficient to justify a grant of the instant 
application. 

9. Reference to the Folkways Petition indicates that the only mention of 
anything which could.be interpreted as a response to this question occurs in Paragraph 


10. Therein, Mr. Kenneth J. Crosthwait, President and the majority stockholder of 


Folkways, "estimates that considering the competitive media picture with the economic 


conditions prevailing in Roane County, the maximum potential revenues for Roane Coun 
Stations in their market area are approximately $125,000 a year, with two stations 
operating inthe county". He also "estimates that the available radio revenues would 
decrease to approximately $85,000" if a third station is assigned. Nowhere are the 
predicates for Mr. Crosthwait's estimates Tevealed, Folkways merely attributing their 
reliability to Mr. Crosthwait's broadcast " experience". Hence, the Commission's 


> 
inquiry as to revenue potential in Harriman and its environs is left unanswered except 
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for a self-serving opinion promulgated by a patently biased party. It can look for an 
answer, however, to the substantial increase in local time sales enjoyed by Folkways' 
station during the past three years, as well as to Folkways' admission that it now serves 
only about one-fourth of the potential advertisers in its service area. 
Question 4 _ 


“What is the amount of local advertising revenue actually 
earned by our (sic) station in the community and the area?" 


10. Folkways’ answer to this is revealing indeed. In 1961, its local 
advertising revenue was $65,019; in 1962, it rose to $78,494; and in 1963, it again 
increased to $80,476. Thus, no matter what the Folkways‘ argument is with respect 
to the general economy of Harriman and Raqane County the fact remains that in 1963 
it sold to local customers in excess of $25,000 more advertising than it sold locally 
in 1961. This represents an increase of almost 24% in an area of perhaps more decisional 
significance than any other with respect to an economic injury allegation such as that 


raised by Folkways, and no attempt to minimize its import by alleging a concomitant 


increase in expenses detracts from its particular importance. Folkways tries however. 


It alleges that the increased local revenues, which amount, incidentally, to more than 


one-third of its total broadcast revenues in 1961, were used to" improve the operation 
by increasing expenses". Of peculiar interest is the failure of Folkways to inform the 
Commission as to the amount or the nature of the improvement, a lapse highlighted in 
Folkways’ answer to the next question. ; 


Question 


"Set forth, for at least the three preceding years, your 
total revenues, total expenses, net profit or loss and the 


297 
average number of employees?" 

ll. Folkways provided the minimum information requested, and limited it 
to the last three years. Its expenses exceeded its revenues by $2285 (about 3%) in 
1961; by $1314 (about 1%) in 1962; and by $1527 (about 1-1/2%) in 1963. Its staff 
of 8 fulltime and 1 parttime employees remained unchanged throughout the period. 

12. Folkways did not amplify any of the statistical data it supplied in 
response to this question. It made no effort, for example, to explain its accounting 
system, to supply a financial statement which would reveal the nature of its "expenses 
or to disclaim the likelihood that its staff, including stockholders, was enjoying undue 
salary and draw increases. On balance, its answer here creates a suspicion that its 

‘accounting system and schedule of employee remuneration which result in a continual 


paper loss year after year are designed more to take full advantage of corporate tax 


structures than to reflect an accurate picture of local broadcast revenue possibilities. 


One thing is certain, however, The almost 24% increase in local revenues and the 
more than 16% increase in total revenues realized over the period from 1961 to 1963 
occurred without need to augment the 1961 staff. In view of this fact, it would seem 
that a bit more effort has produced rather phenomenal results or that the local economy 
is growing so rapidly that no such extra energy was needed, or both. 


Question 6 


“How many of the existing businesses in the community 
and the area do not now advertise on the radio?" 


13. Folkways stated- that it had answered this question in its response to 


Question 2. It will be recalled that it estimated there that Harriman and the surroundind 
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area had some 750 businesses out of which 400 to 425 were potential advertisers. Of 
this amount, WHBT averaged monthly some 100 to 125 Bccounts with a low of 75 per 
month and a Christmas high of 150. Over the past two years, according to Folkways, 
278 local advertisers have used WHBT. In other words, Folkways manages to sell only 
about one-fourth of its local potential even though it is the only broadcast station assigned 
to Harriman. 
| Question 7 


"State, in detail, the specific advertisers that would 
shift their advertising to the Proposed station. How 
many advertisers will split their advertising time be- 
tween the existing station or stations and the proposed 
station?" 
14. Folkways states that it has had "conversations with various advertisers 
of WHBT" about the matters posed in this question, but that it has "no specific indication 


of how many advertisers will shift to the new station". In other words, Folkways is not 


only unable to supply the detailed information requested, but it has chosen not to reveal 
even the number of its advertisers contacted or the amounts of advertising time represented 
by them. y 

15. Folkways also has disclaimed any intention to speculate by. Stating that 


“WHBT cannot speculate on such a contingency (possible advertiser shifts or time splits) 


either", and then promptly proceeds to do so. Thusly, it lists four possible choices 


open to present advertisers upon the stated premise that one or more of the four must be 
selected. The choices are not all encompassing however. Folkways ignores, for example, 
the possibility that current advertising budgets now placed with media other than broad- 


casting might be placed with the proposed Station. Nor does the Folkway premise 
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consider the possibility that some of the 300 potential advertisers who do not now use 
WHBT, which represents about 3/4 of the market according to Folkways, might advertise 
with the proposed station. 

16. Finally, Folkways indicates that all of its present advertisers have said 
they cannot increase their advertising budgets, and that some of them have said that 
“their tides was now divided to the point of no return already among media". From the 
latter point, Folkways then reasons that "Another split would force them from the ad- 


vertising field...". The premise prima facie does not beget the conclusion. What is 


é er 
worse, perhaps, {s the conspicuous lack of a checkable base for the disasters predicted 


by Folkways. There is nothing to indicate, for example, whether Folkways use of such 
terms as "various advertisers" and "some advertisers" means two, ten, fifty, or one 
hundred. Also left unexplained is the dollar value of the advertising accounts which 
might allegedly be affected. Hence, Folkways could have discussed the matters raised 
by this question with three advertisers whose total monthly advertising budget is $150, 
and used such conversations as a technically accurate predicate for its general ter- 
minology. The point simply is that the Commission has no way of knowing these highly 
important factors from the Folkways pleading. In short, the posed question has not been 
answered even in generic terms, much less answered in detail as the Commission re- 
quested. 


Question 8 


“What are the other competing advertising media in the 
community and the area?" 


17. Folkways indicates that the answer to this question can be found in its 


Petition to Deny. Reference to that pleading at Paragraph 9 discloses that three weekly 
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papers are published in Roane County, and that there is some "outdoor advertising 


and direct mail advertising". Additionally, Folkways mentions without identification 


newspapers and radio stations located in Knoxville and Chattanooga. Nothing in 


this regard Specifically refers to Harriman. 


Question 9 


"State, in detail, how a grant of this proposal would 
cause a net loss or degradation of program service 
to the area. 


a) What public service programs do you now broad- 
cast? 


b) How many public service Spot announcements do 
you broadcast each week? 


c) What public service programs would have to be 
discontinued? Spot announcements? 


d) What public service programs will have to be 
shifted to other time segments? Spot announce- 
ments ? : : 


As to (c) and (d) what percentage of the total 

broadcast time is represented by the public service 
programming? 

What is the cost of carrying these programs and what 
saving will be effected in dropping or shifting this 
programming? What is the cost of carrying the public 
service spot announcements and what saving will be 
effected in dropping or shifting spot announcements ? 
What programming personnel changes will be required?" 


18. Folkways refers the Commission to its Petition to Deny, particularly to 


Paragraphs 13 through 21. Examination of that document indicates. that in Paragraph 16 


2/ There is a standard broadcast station located in Rockwood, Roane County, Tennessee, 
. licensed to Richard W. Holloway, tr/as Dick Holloway Enterprises. As noted supra, 
it filed a Petition to Deny but has failed to pursue it. 


301 


Folkways lists four Programs which it seems to classify as public service -- Your 
Social Security Reporter, Roane County Chamber of Commerce, Child Care, and Civil 
Defense. Of the four, one occurs once a year and two apparently occur or have 
occurred upon a non-regular basis. The fourth, Your Social Security Reporter, is 
alleged to be carried regularly, but the length of each program is not disclosed. Some 


reference is made toa 15-minute program on Sunday, but it is not identified by title. 


Paragraph 17 mentions some five religious and discussion programs, but it is doubtful 


that any of these can rightfully qualify as public service. 


1S. In its amendment, Folkways states that during the last composite week 
it broadcast 268 public service spot announcements. Nothing has been found in its 
earlier pleadings to supplement this data. 

20. Folkways does not identify any particular Program or spot announcement 
which would be discontinued should the instant application be mares It contents 
itself with such statements as "As examples of the programs and services which the 
community of Harriman would lose if WHBT was forced to cease operations, or which 
would be lost toa significant degree if WHBT were required to reduce its ‘staff and 
effectuate other economies to meet the Crowder competition...", citing the four 


programs identified supra in Paragraph 18 hereof, and "The assignment of a second 


station in Harriman would cause, as above indicated, significant reduction or destructioz 


——$—$— 


"Swap Shop" and 
© discontinuance 


» Of public service programming". Just how much is a " significant degree" or what would 
be construed as a "significant reduction" is left unexplained. Apparently Folkways has 
not found any sponsor who stated that his sponsorship would be discontinued if Mr. 
f Crowder's application is granted since it mentions none in that light. Not only is this 
true with respect to programming, but Folkways does not even atiese that its public 
p service spot announcements would be reduced. 
21. Folkways in Paragraph 13 of its amendment indicates that because it is 
a one rate daytime only station a shift of public service programs’ and public service 


“ spot announcements to other time segments "would not make any great deal of difference". 


However, it speculates, that any such shifts might deprive listeners of the programs 


depending on their listening hours. Again, nothing factually concrete is supplied to 
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the Commission to assist it in the decisional process. 
22. As to percentages of the total Folkways' broadcast time devoted to 
public service programming, Folkways approximates 24.39% based upon its most recent 
y’ composite week. With respect to the cost thereof , Paragraph 19 of Folkways' Petition 
' to Deny indicates that in 1961 $35,000 was so consumed with $29,700 devoted to such 
programming through September of 1962. -While apparently classifying public service 
programs for this purpose as being of a sustaining nature, elsewhere in its Petition to 
’ Deny (Paragraph 20) Folkways speaks of some of its public service as being commercial. 
, While not of particular importance in view of Folkways' increasing local broadcast 
revenues and the rising economy of Harriman and its environs as disclosed by the 
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Folkways amendment,~the self-serving statistics supplied by Folkways in December 
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of 1962 when it filed the Petition to Deny are neither current nor persuasive. 

23. In response to the Commission's inquiry concerning changes in pro- 
gramming personnel, Folkways generalizes again. It does not go on record as stating 
that the staff would be oinect- It does not indicate how many of its staff participate 
in programming. It does not identify any individual or job assignment as being sus- 


ceptible of elimination. It does not state that it intends to reduce working Hours or 


staff compensation in the event the instant application is granted. Folkways simply 
States in Paragraph 9 of its amendment that it foresees a need in the event of a grant of 
Mr. Crowder's application to reduce expenses and that "Station staff is one of the 
principal places where this can be accomplished". Just how such equivocation provides 


the pleading specifics envisioned as being necessary to support an economic issue in 
5/ 


the Missouri-Illinois Broadcasting Co. case (File No. BP-15057) is obscure indeed. 
Question 10 


"What information, if any, do you have that some or ali 
of the public service programming will not be carried by 
the proposed station?" 


24. Folkways' reply to this question is the following sentence: “WHBT has 


no information that the public service programming proposed will not be carried out by 


4/ It is noteworthy that in 1962 Folkways spoke in terms of dollars in referring to public 
service programming and announcements. In its 1964 amendment, it speaks in terms + 
of percentages without reference to dollar cost. Using its 1964 alleged percentage 
figure of 24.39 with its total 1963 broadcast revenue of $88,650, the 1963 dollar 
cost of public service broadcasting dropped to $21,621.74. Of course, even this 
assumes necessarily that the 24.39 figure is truly representative, and not a selection 
of a particularly high public service broadcast day out of the seven days of a composite 
week. : 

S/ Acopy of the Memorandum Opinion and Order in this case was supplied to Folkways 
by the Commission communication dated August 13, 1964, and was specifically re- 
ferred to by the Commission when it informed Folkways on that date that the questions 
must be answered to enable.a determination as to whether Folkways had alleged specifid 
and material questions of fact which would réquire an evidentiary hearing. 
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|. the captioned applicant". This, it is submitted, is of dispositive importance. Clear 
beyond need for authority citation is the fact that Commission concern is with the 
public interest as contrasted with a preoccupation with protection of Folkway's > 
economics as a Commission licensee. Where, as here, a petitioner is unable to 
demonstrate that the public interest will be affected by loss of public service or other 
desirable programming, it fails utterly to present an issue which can be the proper 
concern of a regulatory agency. 


Question II.. 


"Will a grant of the proposal require you to make sub- 

stantial changes in your total present program format 

and policies. State full details." 

25. Perhaps it is here that the inability of Folkways to supply to the Com- 
" mission the factual detailed specifics requested is most apparent: In response to this 
question, which is phrased to acquire detailed information, Folkways answers thusly. 
"A grant of the proposed station would result in substantial changes in the WHBT program 
format policies because this policy has been based on a decision to employ and keep 
competent employees by paying them a living wage and providing them additional time 
for planned programming, planned for the best interests of all the public in the community, 
; the advertiser, and the station". Folkways adds one further self-serving conclusion; 
to-wit, "Elimination of any of these personnel would meconsariie result in a degradation 


fi of programming service to the community". This, in toto, is Folkways’ response. It is 


difficult to conceive of a less responsive answer to a completely understandable question 


than is this.( The answer offers no details, resting instead upon an obvious conclusion 
' 


affected by equally patent self-interest. Inherently it is inconclusive and confusing. 
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Illustratively, only Folkways knows what it means when it uses such phrases as "planned 
programming" and the degree or extent, if any, of an alleged "degradation of programming 


service". Once again, despite a request for specific factual data to be used by the 


Commission in resolution of the issue ostensibly raised by Folkways' Petition to Deny, 


Folkways seeks refuge in generalities, innuendo, speculation, and self-serving con- 


clusions sans factual predicates. In view of the fact that Folkways has attempted to 
raise an economic issue, perhaps a parody upon a familiar commercial message is in 
order. Folkways would rather switch than fight. 


Question 12_ 


"Set forth any other information which is sufficiently 
related to the economics of broadcasting, including 
the specific relationship between any assumed losses 
in revenue to the withdrawal of particular programs or 
Program services in support of the question raised in 
petition to deny conceming the inability of the area 
to support another broadcast station without loss or 
degradation of program service to the area." 

26. To this, Folkways merely states, "WHBT has no specific additional 
information to submit". The rest of the "responsive" paragraph is composed of the 
Same general self-serving conclusions without supporting data that typlifies the rest 
of its amendment. If the Commission looks for particulars and specifics to weigh in 
determining whether an issue has been properly raised by Folkways, it will not find 
them here. 

27. In sum and on balance, Folkways has failed utterly to supply meaning- 
ful information to the Commjssion in response to the inquiries of August 13, 1964. 


Perhaps summarily indicative of its present untenable position is the statement in its 
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"Reply of WHET to Opposition to Petition to Deny" dated January 28, 1963. In Para- 
graph 15 thereof, it attributes the efficacy of its theory of economic difficulty to the | 
alleged "fact" that a third Station could not be sustained by Roane County's (present) 


*economy. It states, "Further, the inability of the County's economy to generate additional 


revenues is the reason the (two) existing stations have suffered losses over the past 


five years...". By its own admission, during the past fares years, from 1961 through 
"1963, its local advertising sales have risen almost 24%. Total revenues are up more 
than 16%, and aggregate retail sales have increased more than 9%. Folkways also 
admits that it is acquiring only about one-fourth of the available advertising potential. 
At face value these statistics refute its position. They are, it is submitted, of putticions 
importance in this context to dispose without further abuse of the administrative process 
“of the economic issue Folkways has attempted to raise. To use Folkways' own phrase, 
when coupled with the refusal of Folkways’ to supply the specifics the Commission 
requested in its communication to Folkways of August 13, 1964, no troubling doubt 
emains. 
Wherefore, the premises considered it is respectfully submitted that the 
Petition to Deny, as amended, submitted by Folkways SESS ETS Company, Inc., 
‘in Opposition to the application of F.L. Crowder, tr/as Harriman Broadcasting Company, 
for a new standard broadcast station in Harriman, Tennessee, should be denied. 
Respectfully submitted, 


F. L. Crowder tr/as 
HARRIMAN BROADCASTING COMPA 


cual E- 


Donald E. Bilger 

111 E Street, N.W. 

Washington, D.C. 20004 Donald E. Bilger. 
Smith & Pepper’ 

November 6, 1964 Its Attorneys 


AFFIDAVIT 


F. L. Crowder, being duly sworn, does hereby state that 
he has read the foregoing "Opposition To Amendment To Petition to 
Deny", and that the facts therein stated, unless susceptible to 
official notice or attributable to recognized sources, are true and 


correct based upon his personal knowledge and inform 


F. L. Crowder 


Subscribed and sworn to before me this 2 G day of Qe?x , 1964. 


e 


(SEAL) 


Je. 


Notary Public 


My Commission Expires: 
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CERTIFICATE OF SERVICE 


I, Roberta Mandell, &. secretary in the law offices of Smith & Pepper, do 
¥ hereby certify that I mailed, this 6th day of November, 1964, postage prepaid, a copy 
of the foregoing "Opposition To Amendment to Petition to Deny" to: 


Miller & Schroeder ex 
808 Munsey Building 
Washington, D.C. 20004 

Counsel for Folkways Broadcasting Company, Inc. 


Mr. Richard W. Holloway 
Radio Station WRKH 
Rockwood, Tennessee 


Mr. Harry T. Burn, President 
First National Bank & Trust Company 
Rockwood, Tennessee 


Mr. James B. Sheridan . 

Chief, Broadcast Bureau 

Federal Communications Commission 
Washington, D.C. 20554 


_/s/ Roberta Mandell __ 


Roberta Mandell 
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December 17, 1965 
VIA AIR MAIL 


Mr. F. L. Crowder 

Harriman Broadcasting Co. 

P. O. Box 39 

Livingston, Tennessee 38570 
Dear Sir: 

This refers to your application (BP-15122) for a construction 
permit for a new standard broadcast station at Harriman, Tennessee, 
and to your opposition to the petition to deny filed by Folkway 
Broadcasting Company, licensee of WHBT, Harriman. 


In your opposition you state, inter alia, that you sold your two 
radio interests in 1956 because of ill health; however, our records in- 
dicate that at about that same time you were party to an application 
for a construction permit for a standard broadcast station in Living- 
ston, Tennessee, in which you were listed as a 50% partner and pro- 


posed general manager. In view of the apparent inconsistency between 
the statement referred to above and the representations contained in 
the two applications for assignment of license and in the application 
for Livingston, you are requested to supplement your Opposition 
pleading with a further statement concerning this matter. Such sup- 
plemental statement should be served upon the petitioners and their 
counsel, if any. 


We hope to give this matter expedited consideration in view of 
the lengthy period of time your application has been pending before 
the Commission and accordingly request that you file your response 
to this letter within ten (10) days hereof. 


Very truly yours, 


Ben F. Waple 
Secretary 


cc: Donald E. Bilger, Esquire — picked up by attorney 
John P. Bankson, Jr., Esquire 
Folkways Broadcasting Company, Inc. 
Mr. Richard W. Holloway : 
First National Bank & Trust Company of Rockwood 


SMITH & PEPPER 


ATTORNEYS AT LAW 
eae M101 SEVENTEENTH STREET. W. ke D7 In 
. ay 
JOHN P, COLEUR. WASHINGTON, 0. C. 20036 <C /7 [2s TELEPHONE 
THOMAS G. SHACK. JR. 296-0600 


eee Mave ee ; December 27, 1965 OFFicg y 27! 0. 


ROBCAT F. CORAZZINI oe a 

ROBERT W. HEALY FORE 
DONALO €. @1LOER “TARY 
ROGER C.ZYLSTRA 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 20554 
Re: 8831 
Dear Mr. Waple: 


Transmitted herewith, on behalf of Mr. F..L. Crowder, 
trfas Harriman Broadcasting Company, are an original and nineteen 
copies of a "Supplemental Statement" in connection with File No. BP-15122 
for a construction permit for a new standard broadcast station at 
Harriman, Tennessee. : 


Should further information be desired in connection with 


this matter, please communicate with this office. 


Very truly yours, 


Ghat E 
Donald E. Bilger 


Enclosures (20) 
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Yitk fhat Be CY 
><: / WA - fe 
Lee SF Afay 
SUPPLEMENTAL STATEMENT 


- 


With respect to the Commision's letter of inquiry dated © 
December 17, 1965, concerning the pending application (BP-15122) fora 
construction permit for a new standard broadcast station at Harriman, 
Tennessee, the applicant therefor submits the following statement. 

In 1956, Mr. F. L. Crowder owned two broadcast properties, 
one in Sweetwater and the other in Harriman, Tennessee.” His health became 
such that he could no longer continue in the day-to-day active operation 
thereof, and for that reason both stations were sold in that year. It was 
his intention then to withdraw from such activity, and the Commission was 
so informed. 

That same year, his brother-in-law, Mr. R. H. McCoin, 
was unemployed and wished to become engaged in broadcasting, having sold 
his car agency in 1955. Because he was totally inexperienced in such matters, 


Mr. McCoin looked to Mr. Crowder for guidance and wanted him to have a 


50% interest. Mr. Crowder agreed to do so upon two premises; i.e., 


(1) that he would act in a supervisory mols in the preparatory stages of the 
application and until the station went on the air, and (2) after that point in 
time he would act only as an advisor upon an as-needed basis. While the 
term "General Manager" perhaps is not wholly descriptive of his activity in 
recommending and hiring attorneys and consulting engineers, obtaining equip- 
ment, and the like, it was not used with intent to deceive or to confuse. In 


point of fact, it did describe his overall responsibility before the station began 
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broadcasting. Subsequent thereto, he was not active in any role except that 
of an advisor, a situation which existed from about November, 1956, to 
June, 1964, when he disposed of his stock interest. 


In sum, because of the then state of his health Mr. Crowder's 


last operational activities upon a routine basis in the broadcast field occurred 


in 1956 before he disposed of his interests in the Sweetwater and Harriman 
stations. From approximately November, 1956, (when the Livingston station 
went on the air) until about June, 1964, (when he sold his interest in that 
facility) his only activity in connection with this station other than purely 

as a stockholder was in an advisory capacity upon an occasional basis when 
his brother-in-law as "Station Manager" relied for advice upon what expertise 


Mr. Crowder had accumulated in this field. 


Respectfully submitted, 


F. L. Crowder, tr/as 
HARRIMAN BROADCASTING COMPANY 


ed 
Dine CL 
1101 17th Street, N.W. y sf Donald E. Bilger 


Washington, D. C. 20036 Donald E. Bilger ' 


December 27, 1965 Smith & Pepper 
. Its Attorneys 


AFFIDAVIT 


F. L. Crowder, being duly sworn, does hereby state that he 
has read the foregoing "Supplemental Statement" , and that the facts therein 
Stated, unless susceptible to official notice, are true and correct based 


upon his personal knowledge and information. 


l ‘. L. Crowder 
4 F. L. Crowder 


Subscribed and sworn to before me this 27th day of December, 1965. 


(SEAL) 


CERTIFICATE OF SERVICE 


I, Grace C. Gelches, a secretary in the law offices of 


Smith & Pepper, do hereby certify thatI mailed, this 27th day of December, 


1965, postage prepaid, a copy of the foregoing "Supplemental Statement" 


to: 


John P. Bankson, Jr., Esquire 
Munsey Building 
Washington, D. C. 20004 
Counsel for Folkways Broadcasting Company, Inc. 


Mr. Richard W. Holloway 
Radio Station WRKH 
Rockwood, Tennessee 


Mr. Harry T. Burn, President 
First National Bank & Trust Company 
Rockwood, Tennessee 


Mr. James B. Sheridan 

Chief, Broadcast Bureau 

Federal Communications Commission 
Washington, D. C. 20554 


First National Bank & Trust Company 
Rockwood, Tennessee 


Folkways Broadcasting Company, Inc. 


Radio Station WHBT 
Harriman, Tennessee 


bere 0 Cb 


lsf_Grace C. Gelches 


Grace C. Gelches 
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LAW OFFICES 
MILLER and SCHROEDER 
Munsey Building 
Washington, D.C. 20004 


December 30, 1965 


Secretary 
Federal Communications Commission 
Washington, D.C. 20554 


In re: Harriman Broadcasting Company, BP-15122 
FCC Ref. 8831 


Dear Sir: 


As your files reflect, this office represents Folkways Broadcasting 
Company, Inc., licensee of WHBT, Harriman, Tennessee, one of the 


petitioners to deny the application of F. L. Crowder tr/as Harriman 
Broadcasting Company for a new station in Harriman. The within 
comments are directed to F. L. Crowder’s December 27th response 
to the Commission’s letter of December 17, 1965 (FCC 8831), all 
concerning an apparent inconsistency between a sworn statement 
made by Crowder in his January 8, 1963 opposition to WHBT’s 
petition to deny and representations made by him under oath in 
applications concerning WLIV, Livingston, Tennessee. We believe 
that it would not be appropriate to extend the within letter with a 
repetition of the details heretofore shown in the petition to deny 
and/or Crowder’s opposition thereto anent the apparent inconsistency, 
but for the sake of continuity of the following comments, the perti- 
nent facts will be first summarized. 


In the early part of 1956 Crowder sold two stations he then had, 
WHBT in Harriman, Tennessee (BAL-2321) and WDEH in Sweetwater, 
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Tennessee (BAL-2240, BAL-2399)./ At the same time he applied, as 
a partner and the proposed general manager, for a new station in 
Livingston, Tennessee (BP-10326). In neither of the WDEH nor in 
the WHBT assignments did Crowder indicate that any reasons of 
health motivated the sales and he simply informed the Commission 
that he wanted to withdraw from broadcasting in Harriman and 
Sweetwater, respectively. As stated, simultaneously he was applying 
for a new station in Livingston, Tennessee. In the above-referenced 
petition to deny, Folkways raised, inter alia, the issue of trafficking 
in licenses on Crowder’s part, pointing to the earlier WHBT and 
WDEH sales at a profit and the then-indicated (1962) sale by Crowder 
of his interests in WLIV. (See WHBT Pet. to Deny, pp. 20-23). 


1The first assignment application was withdrawn after the Commission 
raised questions about the qualifications of the proposed assignee, and a new 
purchaser and assignee was found. The second contract of sale was executed on 
July 24, 1956 (BAL-2399), 
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In opposition to the petition to deny, Crowder stated in a sworn 
statement that “The true facts . . . are that Crowder was forced to 
sell his radio interests due to ill health. Upon a doctor’s advice Mr. 
Crowder retired completely from active participation in the radio 
broadcast industry.” (Crowder Opp., Para. 20, italics supplied.) 


The inconsistency in the representation made in the application 
for Livingston (including a modification application filed August 20, 
1956 where Crowder did not in any way change the January 1956 
representations anent staffing proposal) that Crowder was to have an 
active role as general manager in WLIV and his January 1963 con- 
trary representation that in early 1956 he had to retire completely 
from active participation in broadcasting was pointed out in Folkways’ 
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reply filed January 28, 1963. It was in this context, apparently, 
that the Commission addressed its December 17, 1965 letter of 
inquiry to Crowder, calling upon him for an explanation of the ap- 
parent inconsistencies between his earlier filed sworn representations. 
Crowder’s response thereto, dated December 27th and also under 
oath, not only fails to explain the inconsistencies in the earlier filed 
Sworn representations but itself raises further questions of serious 
divergencies and inconsistencies. 


The Commission now has three different sworn representations 
proffered by Crowder concerning his 1956 activities with respect to 
the sales of WHBT and WDEH and the acquisition of WLIV. First, 
there is the representation in the January 1956 WLIV application 
that Crowder was to be the general manager, which representation 
was unchanged and reaffirmed in a modification application of August 
1956 and in renewal applications filed as late as May 2, 1961 (see, 
€.g., BR-3365, filed May 2, 1961, Sec. IV, Para. 12). Secondly, 
there is the sworn representation by Crowder in the January 8, 1963 
opposition to petition to deny that he was in such ill health in early - 
1956 that he had to sell WHBT and WDEH and “retire completely 
from active participation in broadcasting”. Thirdly, there is the De- 
cember 27, 1965 sworn “explanation” of the earlier divergent state- 
ments that Crowder’s last operational activities on a routine basis in 
the broadcast field occurred prior to his disposal of WDEH and 
WHBT, i.e., well prior to July 1, 1956. 


It is abundantly clear, we submit, that none of the aforegoing 
statements can be reconciled one with the other. The Commission 
should be more than disturbed by the aspect of concealment and 
misrepresentation raised by the divergencies. Furthermore, when 
Crowder was called upon to explain the divergencies he refused to 
be frank and candid with the Commission, and his so-called expla- 
nation of December 27, 1965 does itself raise further questions of 
misrepresentation. 
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First, we see that Crowder now says that in 1956, prior to the 
sale of WHBT and WDEH (first WDEH sale contract was January 18, 
1956. See BAL-2240), his health became such that he could no 
longer continue in any day to day broadcasting activities and 
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for that reason sold the stations. He alleges that “. . . and the Com- 
mission was so informed”, but this is obviously not so since the 1956 
assignment applications with respect to WDEH and WHBT in no way 
indicated that any health reason Prompted the sales (see BAL-2321, 
BAL-2240 and BAL-2399). Crowder’s refusal to be frank and can- 
did with the Commission even now in contending that he informed 
the Commission in 1956 that he intended to withdraw from active 
broadcasting activities because of health problems cannot be gainsaid. 


Secondly, Crowder now Says that the 1956 application for 
Livingston was upon two premises which were not then or thereafter 
revealed to the Commission. Crowder States that the undisclosed 
premises were: (1) that he (Crowder) would act only in a supervisory 
Capacity in the preparatory Stages of the application and until the 
Station went on the air, and (2) after that point in time he would 
act only as an advisor upon an as-needed basis. However, in the ap- 
Plication itself not only were the premises not disclosed, but the 
contrary representation was made that Crowder was to be the sta- 
tion’s general manager and a part of its operational staff (BP-10326, 
Sec. IV, Para. 12). The “general manager” representation was not 
changed in a subsequent modification application (BMP-7341). Fur- 
thermore, in renewal applications thereafter filed through 1961, it 
was represented that Crowder was in fact the general manager of 
WLIV. The Commission was not informed that Crowder was not 
the general manager of WLIV until after the question was raised in 
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1963 by the pleadings in connection with the petition to deny con- 
cerning those representations.” 


We think the Commission should reject Crowder’s instant argu- 
ment that there was no misrepresentation or concealment in his 
representation that he would be and was general manager of WLIV. 
Crowder’s suggestion that “While the term ‘General Manager’ perhaps 
is not wholly descriptive of his activity” is a master piece of under- 
statement. Surely the Commission does not condone an applicant 
claiming for its “general manager” a person who will not be active in 
connection with the station except in an advisory capacity upon an 
occasional basis, which Crowder says was his actual role at WLIV 
after the station went on the air. Finally, on this point, it must be 
noted that Crowder’s instant explanation of how he uses the term 
“general. manager’ raises a new question with respect to the very 
application now under consideration, i.e., BP-15122 for Harriman, 
Tennessee. In the staffing proposal for the new station Crowder lists 
himself as General Manager (Section IV, Para. 12), and in his opposi- 
tion to the petition to deny he argued the sufficiency of the staff 
proposal to accomplish the operation proposed. For example, in 
contending against issues 


2after the petition to deny was filed on December 10, 1962, the next 
subsequent application filed for the Livingston, Tennessee station, WLIV, finally 
indicated that McCoin rather than Crowder was the general manager. See BR- 
3365, filed April 28, 1964. 
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of financial qualification and an ability of Harriman to support the 
station, Crowder posited arguments as to the sufficiency of his pro- 
posal on such statements as that his station “would be well managed” 
(Crowder Opp., Para. 17), adverting to himself and his experience in 
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that connection. Whether or not he is concealing or misrepresenting 
material facts in his present application by the use of the term “gen- 
eral manager” or whether he is using the phrase in the very limited 
fashion he now says he used it previously in connection with WLIV, 
are questions raised by his instant “explanation”. In view of the 
“explanation”, the Commission will be even less able than it was 
before to make a finding that the applicant is legally and financially 
qualified and that the proposal is in the public interest, convenience 
and necessity. 


For all the foregoing reasons, we submit that upon consideration 
of Crowder’s December 27, 1965 sworn “explanation”, the Commis- 
sion should see that Crowder not only failed to explain in any 
satisfactory way the earlier divergent sworn representations but that 
such “explanation” reinforces the need for a denial of the application 
or for an evidentiary hearing at which the questions of the apparent 
misrepresentations and concealments and whether or not the appli- 
cant possesses the requisite character qualifications in light of such 
matters can be determined. 


Respectfully submitted, 


FOLKWAYS BROADCASTING 
COMPANY, INC. 


By: MILLER AND SCHROEDER 
Its Attorneys 


John B. Kenkel 
cc: Donald E. Bilger, Esq., Attorney for F.L. Crowder 
Richard W. Holloway, Radio Station WRKH 
Harry T. Burn, First National Bank & Trust Co. 
James B. Sheridan, Chief, Broadcast Bureau 
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; TELEPHONE 
wevitte MILLER nen 
ARTHUR H. SCHROEDER prance 
JOHN B. KENKEL mere it “ 

JOWN & BANKSON, JR. LaworFices f%o- FEL] 
ROBERT WH. BOMN, JR. oe : 
MILLER AnD SCHROEDER 
oy 67 Jae 
MUNSEY BUILDING Jin { 1955 
WASHINGTON, D.C. 20004 


WEENIE Or Ged Ver January 7, 1966 


Secretary 2 ek, 
Federal Communications Commission remo 
Washington, D. C. 20554 7 4S 
Bre ‘e 
In re: Harriman Broadcasting Company, BP-15122 
FCC Ref. 8831 


Dear Sir: 


This follows up our letter of December 30, 1965, concerning the question 
earlier raised by the Commission and a response thereto by the applicant 
Crowder anent the latter's alieged "health" problems in 1956 which he 
claims necessitated his withdrawal from business activity and the sale 

of WDEH and WHBT. We wish to report here further indications of Crowder's 
activities which appear contrary to his referenced representation. 


The Livingston Enterprise, a newspaper published and circulated in 


Livingston, Tennessee, reports the following in its issue of September 
21, 1956: 


“Last week the Livingston Bottling Co., bottlers of 7-Up and 
Grapette products, was sold by R. J. Long to Freeman L. 
Crowder of Harriman, who purchased the plant and the franchise 
for several counties. Various reports have been made as to 


the amount of the transaction, but is regarded as one of the 
largest cash deals made here.” 


The Harriman Record, a newspaper published and circulated in Harriman, 
Tennessee, reports in its issue of April 19, 1956, Crowder's sale of WHET, 
and the newspaper item includes the following statement: 


"Mr. Crowder sold his Sweetwater radio station last January. 
He said he had no immediate personal plans, although he plans 
to start @ new radio station in Livingston this summer." 


Secretary Page 2 
Federal Communications Commission January 7, 1966 


Copies of the newspaper articles themselves are not immediately available, 
but will be obtained and furnished if you so desire. 


Respectfully submitted, 


FOLKWAYS BROADCASTING COMPANY, INC. 


MILLER AND SCHROEDER 
Its Attorneys 


Donald E. Bilger, Esquire, 
Attorney for F. L. Crowder 
Richard W. Holloway, 
Radio Station WRKH 
Harry T. Burn, 
First National Bank & Trust Co. 
James B. Sheridan, Esquire 
Chief, Broadcast Bureau 
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<tc Form 351 ae » eee 
CC Form 35 UKITED STATES OF AMERICA File No. BPat 5128 


June 1964 FEDERAL COMMUNICATIONS COMMISSION call Letters === 


“)r>. 
STANDARD BROADCAST STATION CONSTRUCTION PERMIT -- Sed 


Subject to the provisions of the Communications Act of 1934, subsequent 
Acts, and Treaties, and Commission Rules made thereunder, and further subject 
to conditions set forth inthis permit, Yaeuthority is hereby granted to 


Fy, Le CRO TER tr/as HARIDUN BROADCASTING CO 
to construct e standerd broadcast station located and described as follows: 
1. Station location: State _Tennensce city —_. Harrinan 
2. Transmitter location: State Tennoggee County Roane 
City or Town _Yarrinan 
Street and number} 
North Latitude: Degrees —35—____ Minutes —55—____ Seconds 
West Longitude: Degrees _@4 ___. Minutes __93 ss Seconds __og 
Mein studio location: State _Tennesses County Roane 
City or Town_Harrinan 4 
Street and numver To he determined .™| 


Description of transmitter: COLLINS RADIO COc, 20-¥, Broadeas 
(or other transmitter currently listed in the Commission's "Rad{fo Equipment List, Part B, Aural 


Broadcast Equipment® for the power herein authorized). 
Transmitter may be operated by reaote 


Description of antenna system: 


Antennas 200¢ (208 overall height) uniform cross-section, 
guyed, series-excited, vertical, steel tower. 


Description of ground system: Hours of operation = daytime as followst 
Cround system consists of 120 Jane 7th5am to 5845pm3 Fob. 7220am to 6215pn3 
buried copper wire radials Mar. 6:45am to 6245pns Apre 6300am to 73153 
250 Leet in lensth, plus a May 5830am to 7330pmg June 52:15am to 83:00m;3 
24° x 24° ground screen. duly 5230am to 8200p oe 63:00am to 7330p; 
Obstruction marking opeci- Sepe 6815am to 6345pms Octe 6245am to 6:00m3 
fications in accordance with Nove 7s15em to es Dede 73h5em to 5820pm3 
paracraphs 1, 3, 11, 21 ani © Eastern Standard Tine 
Ope pe Fhe Yorn, FG ettachede 
(a) Frequency __970 sai locycles. 

Night _«» 
ie OOS dees amnVaitts @ non=<diirectional antenna 
(¢) Hours of operation__._ Daytime OO 


8. Date of required commencement of construction___ March 12, 1974 

@. Date of required completion of construction 

10. Equipment and program tests shall be conducted only pursuant to Sections 73.95 and 

73-96 of the Commission Rules. 

11. This permit shall be automatically forfeited if the station isnot ready for oper- 
ation within the time specified orwithin such further time as the Commission may 
allow unless completion of the station is prevented by causes not under the con- 
trol of the permittee. See Section 1.598 of the Commission Rules. 


Vrnis construction permit consists of this page and pages aad LA 


Dated : daruary12, 1964 6 
L=> FEDERAL COMMUNICATIONS COMMSSION 
ie te 
is 
Lee Secretary 


P.C.C. = Washington, De Ce 


«! 


_.. Bee 


BP=15,122 soc 1012066 
The authority granted herein 4s subject to the following 
8 . 


eondition 


Pending @ final decision in Docket Noe 14419 with respect to prow 
sunrise operation with daytine facilities, the present provisions 
of Section 73.87 of tho Commission's Rules are not extended to this 
_ authorization, and such operation is precluded, 
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ANTENNA TOWER(S) OR SUPPORTING STRUCTURE(8) 


It ts to be expressly understood that the issuance of these 5) 
precluding additional or modified marking or lightin; 


Section 303(q) of the Communications Act of 1934, as amended. 


1 Amanne airecturen ahell he painted 
Urowchowt their haight with eltemace banda of 
aviation aurface orange and white, lenminaung 
wi aviauon Aerfece orange banda at both top 
and hnttom. The width of the banda shall be 
awn) and epprosimately one-neventh the height 


than 1-1/2 feet in with, All tower mhall he 
cleaned of repainted a= often an macennary to 
maintain food vinibility, 


2 There shatt he inntatted at the top 
Of the tower ut tenn two 100, 107, 111- or 
318.watt Jampn (#100 AS1/TS, #107 A2I/TS, 
#111 A2I/TS of #118 A21/TS, renpectively) 
enrionad in nvimion red ohatruction tight 
Elabon, The two lichta ahall hum rimultaneoun- 
Uy from munnet ta nuncine amt ahall be ponitioned 
Ro a9 lo ineuto unobstructed vinibility of-at 
Inant one of the lichin from eircraft at any angle 
of approach, A light nennitive cont! device 
oF anantronomic dial clock and time awitch 
moy be ured to control the olmurvction lichting 
im few of manual control. When alicht sennitive 
dovice in asad it mhovid ho adjusted mo that 
the lighte will he turned on at @ north ply licht 
intennity level of shout thirty-five foot candion 
and turned off at @ marth mly licht intenmty 
tevet of ahout fifty-eirht foot eandion, 


3 There shall he inncalled at the top 
of te ntzucture one 300 m/m elecuic code 
hencon enuipped with two 500 of 820-watt 
lamp (3-40, Core Bescon type) both lampr 
to here aimeltancovsly, and envipped with avi- 
tion red color filters. Where ® tod of other 
conntruction of not more than 20 fect in height 
and incepable of nupporting thin heecon in 
mounted on top of the atrectare aa it in de 
termined thet this additional conntruction doen 
AOL permit enobntructed vinibility of the code 
beacon from eircraft at any angle of approsch, 
there shall be inmalled two mech beacona 
positioned 80 an to innure dnohatrected vinibi- 
Hity of a¢ feont ope of the beacons from aircraft 
at any eagle of epprosch. The henconn ahall 
be envinped with @ Reshing mechaninm pro- 
ducing not more than 40 flanhes per minute nor 
Tomn than {2 flanhen per minute with = period 
of darknenn enwal to one-half of the luminown 


4 At approximately one-half of theover 
all height of the towar one si se Mashing 300 
m/m electtic code beacon shalt he inatalled in 
much ponition within the towde' proper that the 
ntructural mombern not impair the lity 
of thin beacon from aircratt at any eagle of 
approach. fn the event thin heacon cannot he 
Inetalled in a manner to innure unohntructed 
visibility of it from airereR at any angle of 
approech, there hail be inmtaiied two auch 
Leaconn. Each beacon shall be mounted on the 
outnide of diagonally opponite comern or appo- 
fite rides of the tower at the preecribed height. 


5 At approximately two-fiftha of the 
over-all height of the tower one nimilur Nanhing 
300 m/m electrice codebeecon shall beinntalled 
in auch ponition within the tower proper thet 
the ntrecteral members will not impaic the vini- 
bility of thia beacon from siecraR at any angle 
of approsch. Ia the event thin beacon cannot 
be inntalled in @ manner to insure uncbatrected 
visibility of it from aircraft st any angle of 
approach, there shall be installed two auch 
beacons. Each beacon mhal! he mounted on the 
ovtnide of diagonally oppomte comers or op- 
ponite nider of the towar at the proacribed 
beighe, 


6 On levela at approximately (wothirde 
‘and one thitd of the over-all height of the tower 
one nimiler Mashing 300 m/m alectic code 
beacon ahell be inmaliedin ~--* position withe 
in the tower proper thet the structural members 
‘will not bmpair the visibility of thin beacon from 


7 On leveln at approumately four 
Aeventhn and two-nevenths of the overall 
hein of thetower one jamhing 300 m/m 
electric code beacon a! be inntalled in mech 
Pomtion within the lower proper that the 
Atructural membern will not impale the vinibie 
lity of thin beacon from alrcraR at ony angle 
Of approach, In the event thane beaconn can- 
ot be inmtalled in @ mannor lo innure vnob= 
Atrected vinibility of the heacons from aircraft 
at any ancle of approach, there ahall be in- 
mtalled two much beaconn, at cach level. Each 
beacon shall he mounted on the outside of 
diagonally opponite comers or opponite iden 
Of the Lower af the prencrihed heicM. 


8 On leveln at approximately three 
fourth, one-half and one-fourth of the overall 
hoichtol the toner one nimilar Nashing 300 m/m 
electric code hoacon shall be inatalied in much 
Porition within the tower proper that the 
Alrecteral membern will not impair the visibi- 
lity of thin beacon from alrcraR at any angle of 
approach, In the event thene heacone cannot 
be installed in a manner to innure unobstructed 
visibility of the beacons from aircraft atany 
angle of approach, there shall he installed two 
such beacon, at each level, Fachheacon shall 
he mounted on the outnide of diagonally op= 
Ponite comern or opponite widen of the tower 
at the proncribed height. 


9 On levetn at approximately two 
thirds, fournintha and (wo-ninthn of the over 
all height of the tower one nimilar Mashing 
300 m/m electric codeheacon hall be inatalled 
in much ponition within the tower proper thet 
the atrecteral members will not impair the vinie 
hility of thie heecon from aircraft at any ancle 
Of approach. In the event thone beacon can- 
fot be installed in a manner to insure ench= 
atructed vinibility of the heaconn from aircraft 
at any ancle of approach, there phall he in- 
Mtalled two auch beaconn at each level. Fach 
beacon shall he mounted on the outnide of 
diagonally opposite cornera of opponite iden 
Of Che tower at the prencribed heicht. 


10 On levela at approximately four 
fiftha, three-fifthn, two-fiftha, and one-fifth of 
tho overall height of the tower one mmil 
Mashing 300 m/m electric code beacon shall 
be inmtalled in such ponition within the inwer 
proper that the structural mombers will not im- 
pair the visibility of thin heacon from aircraft 
at any ancle of approach. In the event these 
beaconn cannot be installed in a manner to in- 
fure wnohauvcted vinibility of the beacons 
from aircraft at any ancle of approach, there 
Ahall be inntalied two mech Laaconn at each 
level, Each beecon mhall he mounted on the 
outnide of disronally opponite comern of op- 
ponite widen of the tower at the preacribed 
heirhta, 


1 At the approximate mid point of the 
over-all height of the tower there Ahall be in- 
Malled at leant two 100-, 107-, 111+ of 116-watt 
lampn (6100 A21/TS, #107 A21/TS, 4111 A21/TS, 
or #116 A21/TS, renpectively) encloned in 
evintion red obstruction lich elobes. Fach 
light hall be mounted mo an to innure uncb- 
Mructed vinibility of at leant one light at each 
level from aircraft at any angle of approach. 


12 On leveln at approximately two 
thiedn and one-third of the overall heipht of 
tho tower, there hall be inntalled at leant two 
100-, 107+, 111 of 116-watt lampn (#100 A21/TS, 
MOT A21/TS, #111 A21/TS of #116 AZ1/TS, 
fenpectively) encloned in aviation red ob- 
traction light globes. Each light shall be 
mounted no an to innute enobetrected visibility 
of at leant one ligh at each level from aircraft 
‘a any angle of approach. 


13 On levels at approximately three 
fowrthn and onefoerth of the overall height of 
the tower, at least one 100, 107, 111-or 
116-watt lamp (6100 A31/TS, 4107 AS1/TS, 
M11 AZ1/TS of 6116 A31/TS, respectively) 
enclosed in an aviation red obstrectice light 
globe shall be inetalled on each ostaide comer 
Of the tower at each level. 


pecifications is in no way to be considered as 
ig 25 may hereafter be required under the provisions of 


14 On levetn at approximately four 
GAM, Uree-fifthe and onefith of the overall 
height of the tower, at leant one 100, 107., 
111+ of 1G watt lamp (6100 A21/TS, 6107 
A21/TS, #121 AQI/TS of 411 AST/TS, re 
spectively) enclonad in an aviation red oh. 
ftevetion light elohe shall Se inntalied on each 
outride gomer of the Lower at each level, 


15 On levete at approximately five- 
#ixtha, ono-half, and one-nixth of the overall 
hoicht of the tower, at leant one 100-, 197-, 
INl- or 116-nak Lamp (4100 A21/TS, #107 
A21/TS, M111 A2U/TS of 4216 A21/TS, ro- 
spectively) enclosed in an aviation red ob- 
ateuction ligh plobe shall ho inntalled on each 
outnide comer of the tower at each level. 


16 Dn levela at epproximately mx- 
feventhn, ' five-neventhn,” three-neventha and 
‘one-neventh of the overall height of the tower 
At loam one 100-, 107, 111+ oF 11¢-watt lamp 
(00 A21/TS, #107 A21/TS, #111 A21/TS or 
#116 A21/TS, renpectively) encloned in an 
aviation cod obstruction light globe shall be 
Inntatled on each outnide comer of the 
atructure, 


17 On leveln at approximately neven- 
tirhthn, five-sightha, thros-eichthn, and one» 
eighth of the over-all height of the tower, at 
leant one 100-, 107, 11l- of 116-watt lamp 
(00 A21/TS, MOT A21/TS, #111 A21/TS oF 
4116 A2I/TS, renpectively) enclosed in an 
aviation ted obntiruction light globe shall be 
installed on each outnide comer of the 
Atructure. 


18 On levoln at approximately eight 
fintha, reven-ninthn, five-ninthn, ied and 
‘one-ninth of the over-all heipht of the tower, at 
loam one 100-, 107-, 111- of 116-watt lamp 
(#00 A21/TS, #107 A21/TS, 411 A21/TS of 
#116 A21/TS, respectively) enclosed in an 
aviation red obntruction light globe shall be 
inntalled on each omnide comer of the Lower 
at each level. 


19 Qn levela at appromimately nine- 
Uonthn, meven-tenths, one-half, threetenthn, 
and one-tenth of the overall hoirht of the tower, 
At leant ono 100-, 107-, 111+ of 116-watt lamp 
(M00 A21/TS, MOT A21/TS, 6111 A21/TS of 
M116 A21/TS, renpectively) encloned in an 
aviation red ohatruction light glohe whall be 
Inatalled on each ovtnide comer of the tower 
at each level. 


20 All lighting shall he exhibited trom 
Punnett to nunrine unions otherwise apecified. 


21 All lights mhall burn continuously or 
hall he controlled hy a light nonnitive device 
adjunted no that the light wit! he tumed on at 
& north nky light intonaity level of ahout 35 foot 
candies and tumed off at @ north aky light ine 
tennity level of about 58 foot candien. 


22 During constrection of an antenna 
atructure, for which obsteyction lighting im re- 
quired, at leant two 100-, 107+, 111+ of 116-watt 
Tempe (#100 A21/TS, 107 A2I/TS, #111 
A21/TS of 4116A21/TS, reapectively) enclosed 
in aviation ced obntrection lich globes, ahall be 
installed at the uppermont point of the ntructure. 
Tn addition, an the height of the atrecture 
excoedn each level at which permanent ob- 
atrvction ligha will be required, two similar 
lights shall be inatalled at each euch level, 
Thone temporary waming lights shall be die- 
Played niphtly from eunset to sunrise until the 
the permanent obstruction lire heve bees 
inmalled and placed in operation, and nhall be 
Poritioned no an to innure unobatrected viebl- 
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UNITED STATES OF AMERICA Fite wo, BP=15,122 


FEDERAL COMMUNICATIONS COMMISSION Call tetters__s_ tA L 


MODIFICATION OF CONSTRUCTION PERMIT. "!i*icstion w. , 
STANDARD BROADCAST STATION 


4 
Harrinan Broadcasting Co. 

Hadio Station WX XL 

P eve Box 59 - 

Livingston, Tennessee 38570 


t J 
o 


Permittee: Fy Le CAGDLR tr/as KARRIGAN BSCADCASTING CO, 


Station location: State _Tenensce City Harriman 


The Authority Contained in Authorization File Noy BPa15,172 


dated January 12,1066 __ granted to the Permittee listed above is hereby modified in part 


es follows: 


~ 


Call lettors WX XL assigned, 


This modification of construction permit shall be-attached to and be made a part of the con- 
struction permit of this station. ' 
MW 1 
. Except as herein expressly modified, the above-mentioned construction permit, subject to all 
modi fications heretofore granted by the Coumission, is to contime in full force and effect in ace 
cordance with the terms and conditions thereof and for the period therein specified. 


Dated this 1Etbieyof_ __ May i, 1G 


ea FEDERAL COMMUNICATIONS CONaUSS 
G) mat = NP pee. = Washington, De Ce hoy. 2 Wafe 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 FCC 66-46 
77542 
In re Application of 


F. L. Crowder tr/as 
HARRIMAN BROADCASTING CO. File No. BP-15122 
Harriman, Tennessee 


Requests: 970kc, 500w, Day, Class III 
For Construction Permit 


MEMORANDUM OPINION AND ORDER 
Adopted: January 12, 1966 


By the Commission: Commissioner Bartley dissenting and issuing 
a statement; Commissioner Cox dissenting; 
Commissioner Wadsworth concurring and 
issuing a statement. 


1. The Commission has before it for consideration (a) the 
above-captioned and described application; (b) the three Petitions to 
Deny, each filed on December 10, 1962, by (1) Richard W. Hollo- 
way tr/as Dick Holloway Broadcasting Company, Inc., licensee of 
Station WRKH, Rockwood, Tennessee, (2) Folkways Broadcasting 
Company, Inc., licensee of Station WHBT, Harriman, Tennessee, and 
(3) the First National Bank and Trust Company of Rockwood: (c) 
the three “Oppositions” to each of the above petitions to deny, filed 
on January 8, 1963, by the applicant; (d) the three “Replies” each 
filed on January 28, 1963, by each of the petitioners; (e) the letter, 
filed on February 15, 1963, by the Scripps-Howard Broadcasting 
Company, licensee of Station WNOX, Knoxville, Tennessee; (f) the 
“Amendment to Petition to Deny”, filed October 12, 1964, by 
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Folkways Broadcasting Company (WHBT) and (g) the “Opposition 
to Amendment to Petition to Deny”, filed on November 6, 1964, 
by the applicant. 


2. Folkways Broadcasting Company, Inc., licensee of Station 
WHBT, Harriman, Tennessee, and Dick Holloway Enterprises, licensee 
of Station WRKH, Rockwood, Tennessee, base their claim of stand- 
ing on the grounds that the above-captioned applicant would compete 
with their respective stations for listening audience and advertising 
revenues and, therefore, a grant of the proposed station would have 
an adverse economic impact on their stations. The applicant does 
not contest the standing of either petitioner. The Commission finds 
that the petitioners have standing as “parties in interest” within the 
meaning of Section 309(d)(1) of the Communications Act of 1934, 
as amended, and Section 1.580(i) of the Commission’s Rules. FCC 
v, Sanders Bros. Radio Station, 309 U.S. 470, 9 R.R. 2008 (1940). 


3. The First National Bank and Trust Company of Rockwood 
claims standing as a “party in interest” on the grounds that it is the 
holder in due course of a note (bearing the date of June 20, 1956) 
executed by Folkways Broadcasting Company, payable to the order 
of Freeman L. Crowder (the applicant herein) and his wife, Tammie 
Crowder, which is secured by a Chattel Mortgage and a Deed of 
Trust. These instruments were given to the named payee to secure 
the balance owed them on the sale of Station WHBT to the Folkways 
Broadcasting Company, Inc. Mr. Crowder sold the note to the Bank 
on May 2, 1961. The Bank alleges that the proposed station would 
compete 
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with WHBT, that this competition would affect the ability of WHBT 
to repay the note as well as affect the value of the security, and, 
therefore, that a grant of the application would threaten economic 
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injury to the Bank. The applicant, in its opposition to the Bank’s 
petition, contests the standing of the Bank to file its petition to 
deny. 


4. The Commission has consistently held that a party claiming 
Standing as a “party in interest” under Section 309(d)(1) of the 
Communications Act of 1934, as amended, on the basis of alleged 
economic injury must show a direct and immediate injury and not 
merely nominal or speculative injury. A protestant must show that 
a grant of the proposed station is reasonably likely to result in some 
injury of a direct, tangible and substantial nature. National Broad- 
casting Co. (KOA) v. FCC, 76 U.S. App. D.C. 238, 132 F.2d 545 
(D.C. Cir. 1942), aff'd 319 U.S. 239 (1943); National Broadcasting 
Co., Inc., 15 R.R. 965 (1957). There must also be a clear showing 
of the causal relationship between the applicant being contested and 
the alleged economic injury. Midwest Television, Inc., 9 R.R. 611 
(1957). The Commission finds that the petitioner had not sufficiently 
demonstrated that a grant of the proposed station would probably 
result in a substantial, immediate and direct injury as required by 
the cases cited above. The National Coal Association v. FCC. 89 
U.S. App. D.C. 135, 191 F.2d 462 and Granik et al v. FCC. 98 US. 
App. D.C. 247, 234 F.2d 682 cases cited by the petitioner are dis- 
tinguishable from the present situation. In the former case, the 
groups seeking to establish standing represented persons who were 
competitors of the successful certificate applicant. In the latter case 
the Court found that the licensee had contracted to apply to the 
Commission for assignment of its license to the protestants and that 
under the “novel circumstances” of the case, the protestants had a 
tangible, substantial and particular interest in the subject matter of 
the Commission’s proceedings. Unlike the cases it cites, the Bank’s 
allegations of economic injury are too remote and speculative and 
hence do not bring the Bank into sufficiently close Telationship to 
the application to permit them to file a formal petition to deny 


JA 257 


against the application. The Commission finds that the Bank lacks 
the requisite standing to file its petition and, accordingly, the petition 
will be dismissed. However, it should be noted that the question 
raised by the Bank concerning the economic effect of the proposed 
station on the existing licensees in the area is considered, infra, in 
connection with the economic allegations of the other petitioners 
herein. 


5. Folkways Broadcasting Company, Inc. (WHBT) asserts that 
the above-captioned application should be denied or in the alterna- 
tive designated for hearing upon the following issues: (a) Carroll 
issue’; (b) to determine whether the applicant is financially qualified 
to construct and operate the proposed station and whether its esti- 
mate of expected operating revenues and expenses is reasonable; (c) 
to determine whether the applicant, in view of his proposals as to 
staff and operating expenses, is qualified to operate his station in 
the manner proposed; (d) Suburban issue?; (e) to determine — 


"Carroll Broadcasting Company v. FCC, 103 US. App. D.C. 346, 258 
F.2d 440, 17 R.R. 2066 (1958). 


2Gary et al (Suburban Broadcasters) v. FCC, 112 US. App. D.C. 257, 
302 F.2d 191, 23 R.R. 2016 (1962). ; 


[326] 


whether the applicant has concealed or failed to disclose or attempted 
to misrepresent any material representation in connection with the 
statements in his application concerning his efforts to survey the 
community he proposes to serve and the community’s needs; (f) to 
determine whether the applicant has been engaged in the trafficking 
of broadcast authorizations, and whether the proposal for a station 
in Harriman, Tennessee, would create an opportunity for trafficking 
contrary to the purpose for which a broadcast authorization is granted 
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and (g) to determine, in light of the evidence adduced pursuant to 
the foregoing issues, whether a grant of the application would serve 
the public interest, convenience, and necessity. Dick Holloway En- 
terprises (WRKH), in its petition, raises a Carroll issue. 


6.: Folkways Broadcasting Company, Inc. (WHBT) requests the 
specification of a Suburban issue on the grounds that the applicant 
has failed to ascertain the programming needs of Harriman, Tennes- 
see. Petitioner further alleges that the applicant has concealed or 
failed to disclose matters concerning letters submitted by the appli- 
cant in substantiation of the assertion that he has familiarized him- 
self with the needs and interests of the community. F. L. Crowder, 
the individual applicant, was the sole owner of WHBT in Harriman 
from 1950 to 1956. At present he is the owner of a business in 
Harriman and resides in Livingston, Tennessee which is some fifty 
miles away. The applicant alleges that the programming proposals 
were based in large measure upon Mr. Crowder’s personal and every- 
day knowledge as a broadcast businessman, of the area and the people 
which he intends to serve, as well as his intimate personal contact 
with these people at the present time. In an amendment to his 
application, he submitted fifteen letters supporting his contention 
that efforts have been made to ascertain the programming needs of 
Harriman. The petitioner disputes the relevance of these letters on 
the basis that eight of them are from sources outside the community 
and merely discuss the availability of program material. The remain- 
ing letters are challenged on the basis that they are misleading. It is 
claimed that the letters submitted by the applicant were actually ob- 
tained by his former commercial manager of Station WHBT, Walter 
H. Scarborough, who offered the persons interviewed prepared state- 
ments indicating their enthusiasm over the prospect of an additional 
broadcast station in Harriman. The petitioner also has submitted 
letters from three of those interviewed either rescinding or modifying 
their earlier letters. However, there is no dispute that the letters in 
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question were signed by the individuals to whom they were ascribed. 
Notwithstanding subsequent recissions or modifications by certain of 
the persons interviewed, the letters and other evidence submitted by 
the applicant indicate thata Survey was conducted on the applicant’s 
behalf. Furthermore, there is nothing in the manner in which the 
Survey was made to indicate misrepresentation on the part of the 
applicant, although, as a matter of judgment, the manner in which 
the survey was made leaves something to be desired. In view of the 
applicant’s survey, and (more important under the circumstances) his 
experience in and familiarity with the area, there has been a sufficient 
showing to make the specification of a Suburban issue or an issue on 
misrepresentation unnecessary. Bootheel Broadcasting Co., 24 RR 
292 (1962), ABW Broadcasters, Inc., 1 RR 2d 65 (1963), WGRY, 
Inc., 2 RR 2d 718 (1964), Dennis A. Sleighter and Willard D. Sleighter 
(WWDS), 5 RR 983 (1965). Therefore, the requested issues on pro- 
gramming and misrepresentation will be denied. 


(327] 


7. Folkways Broadcasting Company, Inc. (WHBT), also requests 
the specification of a “trafficking” issue. In support thereof, it 
alleges that Mr. Crowder in 1956 sold, for a profit, Stations WHBT, 
Harriman, and WDEH, Sweetwater, Tennessee, and in that same year 
applied for and was granted a construction permit for WLIV, Living- 
ston, Tennessee, in which he held a 50% interest, and that Mr. 
Crowder’s interest in WLIV was “put up for sale” less than a year 
after commencement of operation. The petitioner also alleges that 
Mr. Crowder’s statement in his opposition pleading that he sold WHBT 
and WDEH for reasons of ill health is both inconsistent with the rea- 
sons given for selling in 1956 and with the acquisition in that year 
of 50% interest in WLIV, particularly since in the application: for 
that station he was listed as proposed general manager of the station. 
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8. We believe that the entire history of Mr. Crowder’s broadcast 
activities raises no question of “trafficking”. Our records indicate 
that Mr. Crowder had an ownership interest in WHBT as early as 
1946; that he became sole owner in 1950 and operated that station 
until 1956. He was sole owner and operator of WDEH from 1954 
until it was sold in 1956, and he held his 50% interest in WLIV 
from 1956 until 1964. There is not a shred of factual support for 
the petitioner’s claim that Mr. Crowder put his interest in WLIV up 
for sale in 1957. In summary, then, Mr. Crowder has been in and 
out of three radio stations over an 18-year period, and is currently 
applying for a fourth station. We do not believe that this record 
indicates a pattern of “trafficking”. Versluis Radio and Television, 
Inc., 9 R.R. 1123, 1141 (1954). Trafficking involves, among other 
things, intention, the element of time, and price. Atlantic Coast 
Broadcasting Corporation of Charleston, 22 R.R. 1045, 1051 (1962). 
The Commission considers both past and proposed transactions in 
order to.discern a pattern of conduct indicating acquisition of station 
ownership for the purpose of profitable resale rather than for opera- 
tion. Franklin Broadcasting Company, 22 R.R. 88 (1962). There 
have been no allegations that the resale price of the stations was 
exhorbitant, nor have there been any factual allegations supporting a 
contention that there was any intent on the part of Mr. Crowder to 
acquirc radio stations for profitable resale. Accordingly, the request 
for an issue on “trafficking” will be denied. 


9. Since there appeared to be an inconsistency between Mr. 
Crowder’s representations in 1956 and in his opposition pleading, , 
which was not explained in the application before us, Mr. Crowder 
was requested to supplement his pleading in this respect, and has 
done so., All of the parties have been given an opportunity to respond 
and have done so.? As a result of these recent filings, it is now clear 


3 Although the parties, in their response filed on December 30, 1965, ar- 
gue with the claims made by the applicant, they submit no facts which would 
raise a question concerning the validity of those claims. 
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to us that the inconsistencies are more apparent than real. Mr. 
Crowder did not state in 1956 that illness was the reason for with- 
drawing from the broadcast business, but his later statement to this 
effect is not inconsistent with the reason given in 1956 and accepted 
by the Commission, which was that he wanted to quit the broadcast 
business in Harriman and Sweetwater. His explanation concerning 
the application for Livingston in that same year and the representa- 
tion that he would 
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be “general manager” is also not inconsistent, in the light of his later 
explanation of the limited duties of that position.* Accordingly, we 
find that no question of misrepresentation has been raised warranting 
a hearing on the application. 


10. Both petitioners, Dick Holloway Enterprises (WRKH) and 
Folkways Broadcasting Company, Inc. (WHBT), requested that a 


Carroll issue be specified on the grounds that the revenues in the 
area are inadequate to support another broadcast station without a 
net loss or degradation of service. In the Missouri-Illinois Broadcast- 
ing Co. case, 3 R.R. 2d 232 (1964), the Commission listed the type 
of material that a petitioner should submit in support cf the request 


4Mr. Crowder explained that, in 1956, when the Sweetwater and Harri- 

man stations were assigned, his health had become such that he could no longer 
continue in the day-to-day active operation of the stations. When the applica- 
tion for the Livingston station was filed in the same year, R. H. McCoin, 
Crowder’s brother-in-law, desired to engage in broadcasting, but, because of his 
inexperience in the field, McCoin looked to Crowder for guidance and wanted 
Crowder to have a fifty-percent interest. Crowder agreed to act in a supervisory 
Capacity until the Livingston station went on the air and to act in an advisory 
capacity thereafter. Mr. Crowder stated that, while the term, “general manager” 
is not wholly descriptive of his activity, the term was not used to deceive or 
confuse. 
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for a Carroll issue. Since the petitioners herein did not have notice 
of these new pleading requirements, they were given an opportunity 
to amend and amplify their allegations in support of the requested 
Carroll issue. Since WRKH kas failed to amend its petition, its re- 
quest for an economic issue must be considered on the basis of the 
pleadings on file. The Commission is of the opinion that the facts 
alleged by WRKH are not sufficient, on their face, to warrant the 
specification of the requested issue. The allegations are too generally 
stated and unsupported by sufficient factual data. On the basis of 
the allegations set forth in the petition to deny, the Commission 
cannot find that a substantial and material question of fact exists. 
Since WRKH’s allegations, standing alone, do not provide an adequate 
basis for specifying the Carroll issue, the petition to deny will be dis- 
missed. 


11. The applicant, in its original opposition to the WHBT peti- 
tion to deny, asserts that the Commission is without authority to 
designate his application for hearing on the Carroll issue” The 
argument is predicated upon the fact that the U.S. Court of Appeals, 
a year after the Carroll decision, in Delta Airlines, Inc. v. Civil Aero- 
nautics Board® indicated that a determination of the economic ability 
of an area to support additional licensees is ‘common place of pub- 
lic utility regulation”. The applicant then argues that, since the Su- 
preme Court has decided in the Sanders case’ that “the field of 
broadcasting is one of free competition”, the Commission exceeds its 
authority when it considers the economic effect of legal competition. 
In 1964, subsequent to the decision in the Delta Airlines case, the 
Court of Appeals affirmed the principal enunciated in the Carroll 
case, supra, applicable in the broadcast field, that the Commission 


*Carrolt Broadcasting Company v. FCC, supra. 
$107 US. App. D.C., 174, 180, 275 F.2d 632, 638 (DC. Cir. 1959). 
"FCC v. Sanders Brothers Radio Station, 309 US. 470, 474 (1940). 
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may inquire into the question of whether the economic effect of 
another station in an area would be to damage or destroy service to 
an extent inconsistent with the public interest. KGMO Radio-Tele- 
vision, Inc., v. Federal Communications Commission, 119 U.S. App. 
D.C. 1, 336 F.2d 920, 2 RR 2d 2057 (1964). The Commission has 
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considered the various other arguments set forth by the applicant in 
support of its contention that the Commission lacks the authority to 
designate the application for hearing on the Carroll issue. However, 
in view of the holdings of the Court of Appeals in the Carroll and 
KGMO cases, the Commission must reject the applicant’s contention 
and will consider the WHBT request for the specification of a Carroll 
issue on the merits. 


12. WHBT urges that a grant of the application would result in 
injury to the public and requests that the application be denied or 


that the application be designated for hearing to determine whether 
there are adequate revenues available in the area to support an addi- 
tional station without loss or degradation of broadcast service. Carroll 
Broadcasting Company v. Federal Communications Commission, 
supra. In support of this contention, WHBT alleges that the poten- 
tial revenue for broadcast stations in the area is limited, that,'in the 
face of a declining economy, the area cannot support an additional 
station, that the establishment of another station would result in loss 
in revenue requiring a reduction in the staff of WHBT. A reduction 
in staff, according to WHBT, would bring about the curtailment of 
public service programs and community activities of station person- 
nel. WHBT contends that there is no assurance that the proposed 
station would be able to secure sufficient revenue to replace the 
service lost as a result of the division of the potential revenue between 
the Harriman and Rockwood stations. 
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13. As previously indicated (paragraph 10, supra), WHBT was 
afforded an opportunity to amend its petition to include specific 
factual allegations in support of its contention that the area could 
not support an additional station. In its original petition, the alle- 
gations advanced in support of the Carroll issue were, in large measure, 
conclusions and opinion without sufficient support. In its amend- 
ment, some additional factual information was submitted, but on 
some points the applicant made no attempt to supply the type of 
information which the Commission has indicated it requires to reach 
a determination as to whether a substantial question exists that the 
exstablishment of another station would result in injury to the pub- 
lic. Missouri-Illinois Broadcasting Co., 3 RR 2d 232 (1964). For 
example, WHBT alleges that the economy of the county in which 
Harriman is located is declining in the face of a showing that retail 
sales are increasing. WHBT estimates that 400 to 425 businesses in 
the area, less an unspecified number of chain stores without local 
advertising budgets, are potential advertisers, but states that the 
station had 278 accounts over a two-year period. WHBT estimates 
that revenue of approximately $125,000 per year is available for 
advertising on radio, the estimate being based on “competitive” and 
“economic” conditions. The competitive and economic conditions, 
however, are described in the most general terms. When afforded an 
Opportunity to show what advertisers would shift their advertising to 
the new station, WHBT declined to “speculate” on the contingency. 
WHBT asserts that the establishment of another station would result 
in a “significant reduction or destruction” of service, but does not 
indicate the extent or nature of the significant reduction or destruc- 
tion. WHBT did not indicate the cost to the station of its public 
service programs and announcements except to indicate that, over a 
period of twenty-one months, time devoted to public service would 
have produced specified sums of money if the time had been sold. 
WHBT emphasizes its conviction that a new competing station would 
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result in curtailment of personnel, but when afforded Opportunity to 
indicate the nature of the 
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personnel changes, it simply reiterated that staff would have to be 
reduced. WHBT asserts that it has no information that the public 
service programming will not be carried out by the proposed station, 
and, indeed, the applicant’s representations lead to the conclusion 
that the proposed station will serve the public interest. 


14. Upon consideration of WHBT’s contentions and the infor- 
mation furnished, the Commission is unable to conclude that WHBT 
has met the burden of pleading sufficient specific facts to show that 
another standard broadcast station cannot operate in Harriman, Ten- 
nessee, without loss or degradation of program service to the area. 
We restate our position set out in the Commission’s decisions in Tree 
Broadcasting Co., 1 RR 2d 15 (1963) and Missouri-Illinois Broadcast- 
ing Co., 1 RR 2d 1 (1963) concerning pleadings requiring an economic 
issue. We do not require that a petitioner plead evidence, but it is 
necessary to submit more than a statement in general and speculative 
terms. The Commission requires that a petitioner allege specific fac- 
tual information in sufficient detail to raise a substantial question as 
to the ability of the area involved to support another broadcast station 
without loss or degradation of service to the public. Absent an appro- 
priate showing, including a showing of the specific relationship 
between any assumed losses in revenue to the withdrawal of particu- 
lar programs or program service, the Commission cannot conclude 
that WHBT has raised an issue which would require a hearing. The 
request for the specification of a Carroll issue will therefore be de- 
nied. 


15. The applicant contends that, should a hearing be required 
on the Carroll issue, WHBT’s renewal application should be called up 
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for early comparative consideration with the applicant’s proposal. In 
the light of the Commission’s determination that a hearing is not 
necessary, there is likewise no necessity for hearing on WHBT’s 
renewal. 


16. WHBT requests the specification of an issue to determine 
whether the applicant is financially qualified to construct and oper- 
ate the proposed station and whether its estimate of the expected 
operating revenues and expenses is reasonable. The petitioner con- 
tends that the applicant’s estimates of expected operating revenues 
($50,000) and operating expenses ($42,000) are unrealistic and, 
therefore, the Commission could not find the applicant financially 
qualified. The applicant contends that these estimates are reasonable 
and has submitted a detailed expense budget for its proposed station. 
With respect to the applicant’s estimate of operating revenues, such 
issues will be specified only where there have been the proper pre- 
liminary allegations warranting such an inquiry. Absent a clear 


showing that the estimates of operating expenses are unrealistic, the 
Commission will not permit WHBT’s judgment to be substituted for 
that of the applicant. WHBT reported revenues of $88,650 for the 
year 1963, and the applicant’s estimate is less than half of this total. 
Since WHBT’s contention is mere conjecture and unsupported by 
sufficient factual data, its request for a financial issue based on the 


applicant’s allegedly unrealistic estimate of operating revenues will 
be denied. WHBT’s request for a financial issue based on the appli- 
cant’s alleged unrealistic estimate of operating expenses must also be 
denied. 
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Funds of approximately $57,103 will be required for the construc- 
tion and operation of the proposed station for a period of one year. 
The applicant has demonstrated that cash in the approximate amount 
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of $30,000 is available and that net current assets are in excess of 
$70,000. It is clear, therefore, that the applicant’s financial position 
is sufficient to enable him to construct and Operate the proposed 
station for a period of one year without revenue. Accordingly, the 
Commission finds that the applicant is financially qualified. Ultravi- 
sion Broadcasting Company, et al., 5 RR 2d 343 (1965). WHBT’s 
contentions concerning the applicant’s estimate of operating expenses 
are not sufficient to raise a substantial and material question with re- 
spect to the applicant’s financial qualifications. The request to place 
the applicant’s financial qualifications in issue will be denied. 


17. WHBT also requests the specification of an issue to deter- 
mine whether the applicant, in view of his proposals as to staff and 
operating expenses, is qualified to operate his station in the manner 
proposed. WHBT contends that the applicant could not operate as 
proposed on his estimated expense figure of $42,000 and that, on 
the basis of this expense budget, the applicant could not adequately 
provide for seven employees, including a qualified engineer. The ap- 
plicant, simultaneously with his opposition pleading, submitted an 
expense budget, in which he explained and itemized his expected 
operating expenses, including salaries to employees. The applicant 
was found to be financially qualified, under existing Commission 
policy, to construct and operate as proposed. The Commission 
finds that WHBT has not established a sufficient basis for question- 
ing the applicant’s staffing proposals and, therefore, the requested 
issue will not be specified. 


18. The Scripps-Howard Broadcasting Company, licensee of 
Station WNOX, Knoxville, Tennessee, filed a letter on February 15, 
1963, stating that the applicant’s engineering exhibits indicated that 
the proposal would cause objectionable interference to Station 
WNOX. Scripps-Howard contends that, pursuant to the KOA case 
(NBC, Inc. v. FCC, 319 U.S. 239 (1943)] a hearing is required on 
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this issue and it is entitled to be made a party thereto. Station 
WNOX is licensed to operate on a frequency of 990 kilocycles with 
a power of 10 kilowatts, unlimited time, with a directional antenna 
at night. The applicant requests an authorization to operate on 970 
kilocycles. The Commission’s present technical standards do not rec- 
ognize as objectionable interference between stations two channels 
removed.! Therefore, the Commission finds that the contention of 
WNOX is without merit. The Commission construes the WNOX letter 
as an implied request for a hearing which will be denied. 


19. There remains no other substantial or material questions of 
fact raised in the petitioners’ pleadings which would warrant an evi- 
dentiary hearing. The Commission finds that the applicant is legally, 
technically, financially and otherwise qualified to construct, own and 
operate the proposed station and that a grant of the above-captioned 
application would serve the public interest, convenience and necessity. 


The WNOX renewal was granted October 28, 1964. 
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Accordingly, IT IS ORDERED, That the petitions to deny filed 
by Richard W. Holloway tr/as Dick Holloway Enterprises, licensee of 
Station WRKH, Rockwood, Tennessee, Folkways Broadcasting Com- 
pany, Inc., licensee of Station WHBT, Harriman, Tennessee, and the 
First National Bank and Trust Company of Rockwood ARE DENIED, 
that the implied request for hearing by Scripps-Howard Broadcasting 
Company, licensee of Station WNOX, Knoxville, Tennessee, IS 
DENIED, and that the application of F. L. Crowder tr/as Harriman 
Broadcasting Co. IS GRANTED, subject to the conditions and spec- 
ifications set forth in the construction permit. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 
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cc: Dick Holloway Enterprises 
Harriman Broadcasting Company 
Miller & Schroeder 
Folkways Broadcasting Company, Inc. 
First National Bank & Trust Co. (Rockwood, Tenn.) 
Dempsey and Koplovitz 
Scripps-Howard Broadcasting Co. 
Smith and Pepper 
Krieger and Jorgensen 
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DISSENTING STATEMENT OF COMMISSIONER | 
ROBERT T. BARTLEY 


I dissent and vote for an evidentiary hearing. WHBT’s petition 
to deny raises serious questions as to the applicant’s (a) showing on 
ascertainment of community needs, (b) trafficking in licenses, and 
(c) misrepresentations involved in (a) and (b). I believe the appli- 
cant’s response not only fails to resolve those questions but also 
creates disputes of fact requiring a hearing. 
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CONCURRING STATEMENT OF 
COMMISSIONER WADSWORTH 


Some of the questions posed in Missouri-Illinois Broadcasting 
Co., 3 Pike & Fischer Radio Reg. 2d 232 (1964) are unreasonable 
and irrelevant to economic protests. Therefore, I find no fault with 
WHBT for not meeting the pleading standards set forth in that case. 
But even disregarding these unrealistic standards, I do not believe 
that WHBT has succeeded in making out a prima facie case of eco- 
nomic injury in the instant case. Therefore, I concur with the 
results reached by the Commission. 


James J. Wadsworth 
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MEMORANDUM OPINION AND ORDER 
Released March 3, 1967 


By the Commission: Commissioner Bartley concurring in part and 
dissenting in part and issuing a statement; 
Commissioner Cox dissenting; Commissioner 
Wadsworth absent. 


1. The Commission has before it the above-captioned and de- 
scribed application granted without hearing on January 12, 1966 (2 
FCC 2d 320 released January 14, 1966) and the opinion of the United 
States Court of Appeals for the District of Columbia Circuit, Folk- 
ways Broadcasting Company, Inc., v. Federal Communications Com- 
mission, __ U.S. App. D.C. __, __ F.2d __, 8 Pike & Fischer R.R. 
2d 2089, reversing and remanding the matter to the Commission for 
further proceedings. Also before the Commission are a motion for 
an order terminating the operation of WXXL, filed January 20, 1967, 
by Folkways Broadcasting Company, Inc., licensee of Station WHBT, 
Harriman, Tennessee, Crowder’s opposition to the motion filed Jan- 
uary 27, 1967, and WHBT’s reply to Crowder’s opposition, filed 
February 1, 1967. 


2.. In its opinion the Court directed the Commission to hold a 
hearing on the question raised by WHBT in a pre-grant petition to 
deny the application on whether the applicant has engaged in traf- 
ficking of broadcast authorizations and whether a grant of his pres- 
ent application would create another opportunity for such trafficking. 
The Court also directed that further proceedings should be held to 
resolve an additional question raised by WHBT in alleging that the 
establishment of another station in Harriman would result in a net 
degradation of service to the public, Carroll Broadcasting Co. v. Fed- 
eral Communications Commission, 103 U.S. App. D.C. 346, 258 F.2d 
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440, 17 Pike and Fischer R.R. 2066-(1958). Consistent with the 
Court’s mandate, the Commission will order a hearing in which these 
issues will be resolved. 


3. The question raised in WHBT’s motion to terminate the Op- 
eration of WXXL which commenced pursuant to program test author- 
ity granted on August 11, 1966, is whether WXXL should be permitted 
to continue operation or whether, during the pendency of the hearing, 
the station should be ordered to cease operation.’ WHBT contends, 
in substance, that the WXXL construction permit, having been granted 
without the hearing which the Court found 


d Program test authority was granted without prejudice to such action the 
Commission may deem warranted as a result of proceedings in Folkways Broad- 
casting Company, Inc., v. FCC, supra. 
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necessary, is illegal and void and that the program test authority 
granted pursuant thereto is also void. WXXL opposes the motion on 
the ground that WHBT has failed to seek a stay of the WXXL author- 
ization during the pendency of the appeal, that service is being 
provided by WXXL in the public interest and that the continued 
operation of WXXL during the hearing would be consistent with 
Commission precedent (citing WEAT-TV, Inc., 1 RR 2d 37, adopted 
July 24, 1963). 


4. WHBT is thus seeking the termination of the WXXL Opera- 
tion during the hearing on the basis of its legal arguments rather than 
on the basis of any particular factual showing. We do not think that 
the public interest would be served by any such mechanistic approach. 
WHBT has raised serious questions concerning the effects of the 
competition by WXXL upon its broadcast operation and the public 
interest in this area, and these questions are to be fully explored in 
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the hearing. We appreciate that in view of the nature of the issue 
and the present posture of the matter, WHBT should not be subjected 
to significant adverse competitive consequences pending the outcome 
of the hearing. However, WHBT did not seek a stay of the Commis- 
sion’s grant to Harriman, and, thus, WXXL has been in actual operation 
during the last seven months. Rather than any automatic shutdown 
of this operation, we believe it reasonable that WHBT should make a 
showing that significant adverse competitive consequences have re- 
sulted (e.g., loss of a significant amount of advertising to WXXL or 
similar adverse developments).? Such a showing is peculiarly and 
readily within WHBT’s knowledge. Yet no such showing has been 
made here. There is the possibility in a situation involving a grant 
of a second facility in some relatively small community that the 
entry of the second station does not result in the slightest competi- 
tive injury to the existing station but, rather, the latter’s advertising 
revenues increase. We cite this only as a possibility and do not, of 
course, say that that is the case here, where only the hearing can 
resolve the substantial public interest questions raised. In view of 
the circumstances here, where WXXL has been in operation for a 
substantial period of time during which WHBT has been faced with 
the competitive pressures of a second station operating in Harriman, 
it is obviously appropriate to take action on a basis which rules out 
the above possibility, for if there has not been any significant adverse 
impact and no such impact develops at any point during the hearing, 
there is clearly no public interest served by terminating the station’s 
operation. On the contrary, the public interest would be disserved 
by such action. We therefore conclude (i) that we should not act on 
any automatic basis but, rather, upon a factual showing of some sig- 
nificant adverse impact and (ii) that no such showing has been made 
here. 


By “significant adverse competitive consequences” we thus mean just 
that, and are in no way calling for the type of showing which must be made in 
the hearing in order to make the ultimate public interest judgment. See Court’s 
opinion. 
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5. We have therefore determined upon the following course: 


(i) To leave WXXL on the air but to grant it only a temporary 
authorization, subject to cancellation upon further order: of the 
Commission. In this way, we will be in a position to take prompt 
action based upon any new developments or showing, including, of 
course, an immediate filing by WHBT along the lines delineated in 
paragraph 4. 


[383] 


(ii) In any event, to order an expedited hearing. We think that 
the course we have adopted is fully consistent with the Court’s re- 
mand order and with the public interest, for it is designed to insure 
timely action taken on a reasonable and readily available factual basis 
tather than one made on inference or assumption, which might pos- 
sibly be wholly at odds with the public interest applicable to these 
particular circumstances. 


6. Except as indicated by the issues specified below, the appli- 
cant is qualified to own and operate WXXL as proposed. However, 
for the reasons indicated above, the Commission is unable to make 
the statutory finding that a grant of the application would serve the 
public interest, convenience and necessity. Therefore, the application 
will be designated for hearing on the issues specified below. 


Accordingly, IT IS ORDERED, This Ist day of March, 1967, 
that, pursuant to the mandate of the United States Court of Appeals 
for the District of Columbia Circuit, Folkways Broadcasting Company, 
Inc., v. FCC, supra, and Section 309(e) of the Communications Act of 
1934, as amended, the application IS DESIGNATED FOR HEARING, 
at a time and place to be specified in a subsequent Order, upon the 
following issues: 
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To determine whether the applicant has engaged in traf- 
ficking in broadcast authorizations. 


To determine whether there are adequate revenues to 
support more than one standard broadcast station in the 
area to be served without a net loss or degradation to 
standard broadcast service to the area. 


To determine, in the light of the evidence adduced pursu- 
ant to the foregoing issues, whether a grant of the applica- 
tion would serve the public interest, convenience and 
necessity. 


IT IS FURTHER ORDERED, That Folkways Broadcasting 
Company, Inc., licensee of Station WHBT, IS MADE A PARTY to 
the proceeding. 


IT IS FURTHER ORDERED, That the burden of proceeding 


with the introduction of the evidence with respect to issues 1 and 2 
shall be on the petitioner; that the burden of proof with respect to 
issue 1 shall be on the applicant and with respect to issue 2 shall be 
upon the petitioner. 


IT IS FURTHER ORDERED, That, in the event of a grant of 
the application, the construction permit shall contain the following 
condition: 


Pending a final decision in Docket No. 14419 with 
respect to pre-sunrise operation with daytime facilities, 
the present provisions Section 73.87 of the Commis- 
sion’s Rules are not extended to this authorization, 
and such operation is precluded. 
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IT IS FURTHER ORDERED, That, to avail themselves of the 
Opportunity to be heard, the applicant and party respondent herein, 
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pursuant to Section 1.221(c) of the Commission’s Rules, in person 
or by attorney, shall, within 20 days of the mailing of this Order, 
file with the Commission in triplicate, a written appearance stating 
an intention to appear on the date fixed for the hearing and present 
evidence on the issues specified in this Order. 


IT IS FURTHER ORDERED, That such hearing SHALL BE 
EXPEDITED by the Hearing Examiner and by the Review Board if 
exceptions are taken to the Initial Decision. 


IT IS FURTHER ORDERED, That the applicant herein shall, 
pursuant to Section 311(a)(2) of the Communications Act of 1934, 
as amended, and Section 1.594 of the Commission’s Rules, give no- 
tice of the hearing, within the time and the manner prescribed in 
such Rule, and shall advise the Commission of the publication of 
such notice as required by Section 1.594(g) of the Rules. 


IT IS FURTHER ORDERED, That the motion for an order 
terminating the operation of WXXL filed by Folkways Broadcasting 
Company, Inc., IS HEREBY DENIED, and that F. L. Crowder tr/as 
Harriman Broadcasting Company IS GRANTED temporary authority 
to continue operation of WXXL until further order of the Commis- 
sion. 


FEDERAL COMMUNICATIONS COMMISSION* | 


Ben F. Waple 
Secretary 


*See attached Statement of Commissioner Bartley concurring in part 
and dissenting in part. 
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STATEMENT OF 
COMMISSIONER ROBERT T. BARTLEY 
CONCURRING IN PART AND DISSENTING IN PART 


I concur in setting the application for. hearing. 


I dissent to permitting WXXL to operate while we have a hear- 
ing for the very purpose of determining whether the grant should 
have been made in the first place. 


Additionally, I would require that the application for renewal 
of WHBT, which is due August 1, 1967, be consolidated in the 
proceeding to determine, in the event it is found pursuant to the 
Carroll issue that the community cannot support another station as 
contended by WHBT, which of the two proposals would better serve 
the public interest. Herbert P. Michels, 17 RR 557. 


. 
Smith, PEPPER, SHACK & LU HEUREUX 
ATTORNEYS AT LAW 

E. STRATFORD SMITH 
VINCENT A. PEPPCR NO! SEVENTEENTH STREET. N.W. 
THOMAS G. SHACK. JR. WASHINGTON, D.C. 20036 3 
ROBERT F. CORAZZINI TELEPHONE 
ROBERT w. HEALY 296-0600 
DONALD EC. 8ILGER 
MICHAEL L.GLASER 
ROSCART 0. CHEUREUX 


March 31, 1967 APp n 


Re: Docket No. 17255 ? 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 


Washington, D. C. 20554 4 4 


Dear Mr. Waple: 


Transmitted herewith, on behalf of F. L. Crowder, tr/as, 
Harriman Broadcasting Company, are an/original and 14 copies of 
a "Petition to Change Hearing Site fro*h Washington, D. GC. to 
Harriman, Tennessee" in connection ith the hearing involving 
his application (Docket No. 17255, File No. BP-15122) for a 
construction permit for a new standard broadcast Station to be operated 
at Harriman, Tennessee. 

Should further information be desired in connection with this 
petition, please communicate with this office. 


Very truly yours, 4 
Donald E. Bilger ; 


Enclosures (15) 
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ORIGH AACE 


LUE 7 
iY 


Before the QE Y 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 Har 31 (S81 


: ct CLORETARY 
In re Application of OFFICE APR - 3 toy 
F. L. Crowder, tr/as 


HARRIMAN BROADCASTING CO. (WXXL) Docket No, = 4 


Harriman, Tennessee File No. BP= 


For Construction Permit yee 


, . 
To: The Chief Hearing Examiner Pol 47 en 
ad “Zz oy VY 
PETITION TO CHANGE HEARING SITE FROM Z ~S, Kons 
WASHINGTON, D.C., TO HARRIMAN, TENNESSEE 
Comes now F. L. Crowder, tr/a an Broadcasting Co. a4 by his 
attorneys, to request that the ee es matter now scheduled 
to be held tn Washington, D.C. , be moved to Harriman, Tennessee, stating in 
support thereof as follows: 
1. By Commission Memorandum Opinion and Order released on 
March 3, 1967, the application of Mr. Crowder was designated for expedited 


hearing upon three issues: xY 


A. To determine whether the applicant has engaged in trafficking 
in broadcast authorizations. 


1. Mr. Crowder sometimes will be referred to herein as "Applicant", Folkways as 
“Petitioner”, the Broadcast Bureau as "Bureau", and the Federal Communications 
Commission as "Commission", 


2. Petitioner bears the burden of proceeding with the introduction of evidence 
with respect to Issues A and B. The burden of proof with respect to Issue 
A is on the Applicant, and with respect to Issue B upon Petitioner. 
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To determine whether there are adequate revenues to support 
n one standard broadcast station in the area to be served with- 
out a net loss or degradation to standard broadcast service to the area. 
C. Todetermine, in the light of the evidence adduced pursuant 
to the foregoing issues, whether a grant of the application would serve - 
the public interest, convenience and necessity. 
By Order released that same date, all Proceedings were scheduled to take 
place in the offices of the Commission in Washington, D.C. 
3. Formal pre-hearing conferences were held on March 14, 23, and 


24. On March 20 counsel for the Bureau, Petitioner and Applicant conferred 


outside the presence of the Hearing Examiner. As a result of the four meetings, 


the following facts appear of recor 


A. The so-called written case method or procedure will not 
be utilized in the trial of this case. 


B. On April ll Petitioner wilt Cause to be delivered to the 
Examiner and to counsel whatever written material is available to 
it at that time which it intends to introduce into evidence. 


C. A fourth formal pre-hearing conference is scheduled for 
April 12 in order to permit, inter alia, identification of witnesses 
intended to be called by any party. : 


D. Hearing is presently scheduled to commence in Washington 
on April 18. 


E. Counsel for Petitioner has placed into the record his 
intention to call either ten or eleven Harriman witnesses, none 
of whom are or have been advertisers on WHBT ‘and none of. 
whom are or have been users of WHBT air time in other capacities. 
Essentially, all are now or have been associated with the management 
and operation of WHBT. 


3. Where intentions are Stated, they are identified as such. 
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F. Petitioner has been requested on the record to supply for 
examination prior to trial by Applicant the original books o: 7 
account for WHBT beginning with January 1, 1961, to Rate ° 
Counsel for Petitioner has not agreed to do so. 

G. Petitioner has been requested on the record to supply for 
examination prior to trial by Applicant the WHBT composite week 
logs for the years beginning with 1961 to date. Counsel for 
Petitioner has not agreed to do so. 


H. Petitioner has been requested on the record to supply for 
examination prior to trial by Applicant the WHET Annual Financial 
Reports for the years beginning with 1961 to date. Counsel for 
Petitioner has not agreed to do so. 


I. Anticipating that Petitioner will make a prima facie showing 
on the trafficking issue, Applicant intends to utilize the testimony 
of at least six Harriman witnesses, with the probability of several 
more, in this evidentiary area. 


J. Petitioner proposes to take the depositions of Harriman 
witnesses who are now or who have been users of WHBT 
advertising or programming time. At the informal meeting 

of counsel, the number thereof was estimated by counsel for 
Petitioner as between twenty and twenty-four. Subsequently 

at a formal pre-hearing conference, it was represented that 

the number and identities of such Carroll issue witnesses were 
yet to be determined by Petitioner. ¢ 

K. Applicant intends to oppose the taking of testimony on the Carroll 
issue by way of deposition because of the critical nature of the 
question toward which such evidence would be directed. Both 
the Hearing Examiner and Bureau counsel should be present when 
such testimony is elicited, a situation which would not be 
possible if depositions were utilized. 


L. While the number and identities of Applicant's witnesses on the 
Carroll issue necessarily must be deferred until Petitioner either 
makes known prior to trial its witnesses and the gist of their 
proposed testimony or until Petitioner attempts to introduce such 


4. The Petition to Deny the Crowder application was filed in 1962. It and 
subsequent pleadings filed by Petitioner contain summary financial data 
to support allegations of economic status and anticipated injury if the 
Crowder application is granted which include the years 1961, 1962, and 1963. 


evidence during the hearing, Applicant does intend to utilize 
evidence of Harriman witnesses on the Carroll issue providing 
Petitioner carries its burden of proof. 3 


4. Thusly, on the issue of trafficking alone the minimum number of 


Harriman witnesses to be called is sixteen. 

S. The Carroll issue, however, poses a more serious problem in 
terms of the number of witnesses and involvement with orien records 
because of the nature of the evidence empirically utilized in resolving such 
questions. The tap root position of Petitioner is alleged loss of advertising 
revenue which dictates in turn reduced, changed or eliminated: programming and 
services which résults in turn in detriment to the public. Applicant's view is 
diametrically opposed. Resolution of the issue requires evidence of financial 
stability or lack thereof, the sources of which are the books of original entry 
maintained by Petitioner. Should such records be required in Washington, the 
disruption of daily bookkeeping activity for the period involved is apparent. Equally 
clear is the probability of the need on the witness stand for the bookkeeper or 
others responsible oe the entries contained in such records, which, if this 
should arise in Washington, would require a delay until that individual or those 
individuals could be produced here. 

6. It is aiso quite likely that Petitioner will rely to some Gegres upon 
testimony of Harriman advertisers and Harriman users of WHBT program time. Should 
such witnesses be called by Petitioner, applicant intends to use between fifteen 


and twenty-five Harriman resident in this area. Should trial be held in Washington, 
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the expense invoived in Producing such testimony here is obvious. Further, ° 
the exigencies of trial wherein a written case procedure is not used generally 
result in unexpected requirements for witness and/or document production. 

In this instance, such witnesses and such documents are in Harriman. The 
procurement of that evidence in Washington unavoidably means delay of the 
hearing process, as well as undue expense to the parties. 

7. Petitioner has injected into this matter allegations relating 
to Mr. Crowder's character. in this area, Applicant intends to call in excess , 
of twenty-five Harriman residents. 

8. In sum, except for the possibility that Petitioner may use the 
testimony of a non-Harriman engineering witness and a ionomers economic 
consultant, all known and anticipated witnesses in this case live and work in 
or near to Harriman. Except for printed evidence of a public nature, such as 
statistical data pertaining to the Harriman economy issued by governmental or 
quasi-governmental bodies, all documentary evidence is maintained in Harriman, 
The Carroll issue requires liberal evidentiary offerings of both varieties. Even 
under the written case procedure with ample pre-hearing time for counsel to 
examine direct case exhibits and pertinent underlying records to prepare cross-— 
examination and rebuttal evidence, a hearing in Washington would be scent. 
time consuming and expensive. Under the essentially orai procedure prevailing 


here, those problems are magnified. The expedition ordered by the Commission 


can be accomplished only by moving the hearing from Washington to the locale 
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wherein the people and the documents directly concerned with the issues are located 


! 


For these reasons, Applicant requests that the situs of the hearing in this 


matter be changed from Washington, D. C., to Harriman, Tennessee. 
Respectfully submitted , 


F. L. Crowder, tr/as 


Die EB 
By_/s/Donald E, Bilger 


Donald E, Bilger 


1101 17th Street, N. W. Smith, Pepper, Shack, & L'Heureux 
Washington, D.C. His Attorneys 


March 31, 1967 


er 


5. Pending now before the Commission is a pleading filed by Applicant which 
requests an issue to determine upon a comparative basis, in the event it is 
found that the Harriman economy can support only one standard broadcast 
Station, which of the two existing facilities (WXXL or WHET) would better 
serve the public interest; The WHBT application for license renewal must 
be filed the first week in May. 


431 
-CERTIFICATE OF SERVICE 


I, Karen M. Walsh, a secretary in the law offices of Smith, Pepper, Shack 


& L'Heureux, hereby certify that on the 3lst day of March, 1967, I have delivered 


copies of the foregoing "Petition to Change Hearing Site from Washington, D. C., 


to Harriman, Tennessee," to each of the following: 


The Honorable Herbert Sharfman 
Federal Communications Commission 
- Washington, D. C. 20554 
Hearing Examiner 


John B. Letterman, Esq. 
Federal Communications Commission 
Washington, D.C. 20554 
Counsel for the Broadcast Burean 
John B. Kenkel, Esq. 
Miller and Schroeder 
808 Munsel Building 
Washington, D. C. 20554 
Counsel for Folkways Broadcasting Company, Inc. (WHBT) 


ain Me ele. 


_/s/Karen M, Walsh 
mK M. Walsh 
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ame eer tn VV ED METROPO, 7 
. RENKEL 2 
Soren iaaweneoes LAW OFFICES js RE c E\ . ; nay a f 
A - MILLER AND SCHROEDER Aer 5 961 


MUNSEY BUILDING 
WASHINGTON, D.C. 20904 age SECRETARY ; 


1cE 0 
OFFIC 7 61 
April 6, i967® 


Secretary 
Federal Communications Commission 
Washington, D. C. 20554 


In re: Harriman, remesous/o7 ke Case 
Docket _No. 17255 : 

Dear Sir: 
On behalf of Folkways Broadcasting Company, Inc. 
(WHBT), party respondent in the hearing on the 
application of F. L. Crowder, tr/as Harriman 
Broadcasting Company, for a new AM station in 
Harriman, Tennessee (Docket No. 17255), we are 
filing herewith the original and 19 copies of 
an "Opposition to Petition to Change Locus of 
Hearing". 


This pleading 1s addressed to the Honorable, 
Chief Hearing Examiner James D. Cunningham. 


Very truly yours, 


hake 


JOHN B. KENKEL 


x 


Enclosures 
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Before the fipr if aR 
FEDERAL COMMUNICATIONS COMMISSION 


Clones 
Washington, D. C. 20554 OFFICE OF Till SECRETARY 


APR 7 1967 
In re Application of 
F. L. Crowder, tr/as 
HARRIMAN BROADCASTING COMPANY DOCKET NO. 
Harriman, Tennessee File No. BP- 


For Construction Permit 


OPPOSITION TO PETITION TO CHANGE LOCUS OF HEARING 
a EANGE LOCUS OF HEARING 


Comes now FOLKWAYS BROADCASTING COMPANY, INC. (WHET), by its 
attorneys, and opposes the applicant's petition for a change in the locus 


of the hearing from Washington, D. C. to Harriman, Tennessee. In 


opposing the said petition, WHBT shows the following: 


1. This proceeding involves the application of F. L. Crowder for a 
construction permit for a new station in Harriman, Roane County, 
Tennessee. The application has been designated for hearing agreeably 
with the provisions of Section 309(e) of the Communications Act of 1934, 
as amended, which in pertinent part provides that where a petition to 
deny rateing Substautial issues of fact has been filed or the petition 
and matters before the Commission demonstrate that there is a question as 
to whether a grant of the application would serve the public interest, the 


application cannot be granted until an evidentiary hearing has been held 
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in which the issues are heard and resolved. The Commission's initial 
view that a grant could be made without a hearing was overturned by the 


U. S. Court of Appeals, and the Commission was directed to hold a hearing , 
; 1/ 


and to resolve the outstanding issues before a valid grant could be made. 


1/ Folkways Broadcasting Company, Inc. v. F.C.C., Case No. 19,971, 


decided January 5, 1967. 
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2. The application was designated for hearing upon three issueg by 


Memorandum Opinion and Order released March 3, 1967. The issues concern 


Crowder's qualifications to hold a broadcast authorization, i.e., whether 
2/ 
he has engaged in trafficking of broadcast authorizations, whether in 
3/ 


light of the matters concerning Crowder's proposed operation a grant of 
the application would deleteriously affect existing service in Harriman and 
Roane County, and in light of the evidence adduced under these two issues 
whether a grant of the application would serve the public interest, 
convenience and necessity. The Proceeding was ordered to be heard on an 
expedited basis. The hearing is presently scheduled to commence on 


April 18, 1967 in Washington, D. C. ‘ 


2/ “The trafficking issue is a sensitive one vitally affecting the public 
interest represented by the Act administered by the Commission. 
Licenses cannot be granted in the public interest to those who seek 
them for sale rather than service. There may be a basis for reconcil- 
ing the inconsistent representations in a manner which prevents dis- 
qualification of Crowder, but the subject needed examination at a live 
hearing. There is substance to the dissent of Commissioner Bartley, 
expressing his view that WHBT's petition to deny raised a serious 
question as to trafficking, requiring an evidentiary hearing to resolve 
the matter." (Slip Op., pp. 4-5, Footnote omitted). 


The "rate war" threat shown in the pleading record, inter alia, 
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3. Crowder has now petitioned for a field hearing. The premise of 
his request is that the witnesses whose testimony is expected to be 
elicited on either the applicant's part or WHBT's part live in or near 
Harriman and that such financial records as may be involved in WHBT's 
presentation under the so-called "Carroll" issue are in Harriman. With 
certain exceptions the assertion as to the residency of the witnesses 
and the place of the documents is correct, but Crowder overpleads the 
number of witnesses and the amount of documentary evidence which he 
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expects to have involved in the hearing sessions to be held in Washington, 
D. C. Compare, e.g., Crowder's suggestion that WHBT might have some 24 
Harriman witnesses in connection with the "Carroll" fron ates Tr. 68 ff, 
where it was pointed out that the number of witnesses from Harriman who 
would be called by WHBT in the first instance to testify in Washington 
would be few and that additional witnesses whose testimony might be 


adduced would be examined by way of deposition. 


4. It is submitted that the Commission's extant policy which must 
govern the disposition of Crowder's request is that except in extraordinary 
circumstances field hearings are not authorized except on revocation or 
renewal proceedings. This case is neither a revocation nor a renewal 
proceeding. To the extent that Crowder pleads that the number of 
witnesses either WHBT or the applicant might call under either of the 


issues is substantial in number, the Chief Hearing Examiner's observation 


in Ottawa Broadcasting Corp., 3 R.R. 2d 609, 610 (1964), is the short 


answer: 
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"(The Commission's Processes] provide parties with adequate 
methods and means whereby, in circumstances similar to 
those here present, such testimony may be obtained and 
introduced into the record [by way of] depositions, inter- 
rogatories, etc. Applicant's contention that the latter 
procedures would not serve as an adequate substitute for 
holding hearing sessions in the area to be served is with- 
out merit and is rejected." 


5. In view of the fact that the hearing date has been established 
on the basis of a Washington, D. C. hearing, a change in locus might 


well occasion problems affecting such hearing schedule. See Examiner 


Sharfman's observation at Tr. 83. 
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6. We don't think it necessary to extend unduly this Opposition, 


particularly in view of such precedent as Ottawa Broadcasting Corp., 


Supra, and the other cases there cited by the Chief Hearing Examiner. 


WHEREFORE, the premises considered, it is respectfully submitted 
that Crowder's petition for a field hearing in this case should be 
denied on the ground that good and sufficient cause has not been shown, 
at least at this juncture, to warrant a grant of authorization to 


convene the hearing in the above-entitled proceeding in Harriman, 
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“a, 


Tennessee. And, the within party requests such other and further 


relief as may be appropriate. 


Respectfully submitted, 


FOLKWAYS BROADCASTING COMPANY, INC. 


pall. 


s/ Arthur H. Schroeder 
ARTHUR H. SCHROEDER 


Lo BjaRx 


hn B. Kenic’ 


MILLER AND SCHROEDER 
Its Attorneys 


808 Munsey Building 
Washington, D. C. 20004 


April 6, 1967 
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CERTIFICATE OF SERVICE 


I, Kathlyn Anne Crittenden, hereby certify that I have, this 6th day 
of April, 1967, sent by first class United States mail, postage prepaid, 
a copy of the foregoing "Opposition to Petition to Change Locus of 


Hearing" to the following: 


Honorable Herbert Sharfman 

Hearing Examiner 

Federal Communications Commission 
Room 6347, New Post Office Building 
Washington, D. C. 20554 


John B. Letterman, Esquire 

Hearing Division, Broadcast Bureau 
Federal Communications Commission 
Room 7517, New Post Office Building 
Washington, D. C. 20554 


Donald E. Bilger, Esquire 
Smith, Pepper, Shack & L'Heureux 
1101 Seventeenth Street, N. W. 
Washington, D. C. 20036 
Counsel for F. L. Crowder, tr/as 
Harriman Broadcasting Company 


hathlpe dane (Mendon 


s/ Kathl ne Crittenden 
Kathlyn Anne Crittenden 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C, 20554 
In re Application of 
F. L. Crowder, tr/as 
HARRIMAN BROADCASTING: COMPANY (WXXL) 
Harriman, Tennessee 
For Construction Permit 
TO: The Chief Hearing Examiner 


OPPOSITION OF BROADCAST BUREAU TO "PETITION TO 
CHANGE HEARING FROM WASHINGTON, D.C.. TO HARRIMAN TENNESSEE 
A BARR IMAN, TENNESSEE 


F. L. Crowder, tr/as Harriman Broadcasting Company 


(WXXL), by petition filed March 31, 1967, requests a change of 
venue. The Broadcast Bureau opposes WXXL's petition. 
1. xr asks that.the hearing in this matter be held 


at Harriman, Tennessee. WXXL states that it anticipates calling 


@ large number of witnesses on its own behalf, and that petitioner, 
Folkways Broadcasting Company, Inc. (WHBT) has evidenced its 
intention of eliciting evidence through an equal number of witnesses 
living at or in the vicinity of Harriman. In these circumstances, 
WXXL contends, it is os that the hearing be held in the - 


field, 


2. The Bureau opposes this request. Hearing in 
cases of this nature is appropriately held in Washington, D.C. 
In this connection, it is noted that the Commission did not 
specify a field hearing in its order of designation, though 


it was with knowledge of the areas of inquiry traditionally 


involved in Proceedings of this nature. This is not @ revocation 


or renewal case, where, by custom and practice, hearings are held 
in the community of statton location. Moreover, recent hearings 
in cases such as this have been held in Washington, D.C. , 
without prejudice to the Parties-litigant. See Rice Capital 
Broadcasting Co., 4 FCC 2d 592 (1966). 

In light of the foregoing considerations, the Broadcast 
Bureau urges dental of WXXL's renee for -a field hearing. 

Respectful ly submitted, 


George S. Smith 
Chief, Broadcast Bureau 


PW Valeo 


by P. W. Valicentj 
Acting Chief, Hoéring, Division 


ohn d/; ette: 


Attorney A 
Federal Communications Commission 


CERTIFICATE OF SERVICE 
Joyce G. Cox, a secretary in the Hearing Division, 
Broadcast Bureau, certifies that she has this 6th day of April, 
1967, sent by regular United States mail, U. S. Government frank, 


copies of the foregoing “Opposition of Broadcast Bureau to'Petition 


to Change Hearing from Washington, D. C., to Harriman, Tennessee'" to: 


Donald E. Bilger, Esquire 
1101 17th Street, N. W. 
Washington, D. C. 20036 
Counsel for Harriman Broadcasting Company 


John B. Kenkel, Esquire 
Milter & Schroeder ‘ 
808 Munsey Building 
Washington, D. C. 20004 
Counsel forcFolkways Broadcasting Company, Inc. 
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ORDER 
Released: April 10, 1967 


The Chief Hearing Examiner having under consideration a peti- 
tion by the applicant in the above-entitled proceeding, filed March 
31, 1967, requesting that the site heretofore designated for the hear- 
ing be changed from Washington, D. C., to Harriman, Tennessee; and 
oppositions by the respondent, Folkways Broadcasting Company, Inc. 
(WHBT), and by the Commission’s Broadcast Bureau; 


IT APPEARING, that the instant proceeding involves neither 
revocation of a broadcast license nor an application for broadcast 
license renewal; thus, petitioner’s request contemplates a departure 
from established Commission policy of limiting field hearings to 
broadcast renewal or revocation matters, except in special circum- 
stances not here present; 


IT APPEARING FURTHER, that the Commission, in its Rules, 
provides adequate methods and means, viz., depositions, interrogato- 
ries, etc., whereby the type of evidence petitioner desires of local 
witnesses may be obtained without transferring the hearing to Harri- 
man, Tennessee (Ottawa Broadcasting Corp., 3 R.R. 2d 609 [1964] ); 


IT APPEARING FURTHER, that, as urged by the Bureau, 
“* * * recent hearings in cases such as this have been held in Wash- 
ington, D. C., without prejudice to the parties-litigant” (Rice Capital 
Broadcasting Co., 4 FCC 2d 592 [1966]); 


IT APPEARING FURTHER, that “good cause” for departure 
from the established policy aforementioned is not shown: 
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ity to WXXL. Subsequently, however, after WXXL had been directed 
to cease operation, the Court stayed the effectiveness of its order 
and that of the Commission until May 23, 1967, “to afford the 


ACCORDINGLY, IT IS ORDERED, this 7th day of April, 1967, 
that the applicant’s petition for field hearing in this proceeding is 
denied. 

FEDERAL COMMUNICATIONS COMMISSION, 


James D. Cunningham 
Chief Hearing Examiner 


Ben F. Waple 
Secretary 


[553] 


ORDER 
Adopted May 10, 1967; Released May 16, 1967 


By the Commission: Commissioner Bartley dissenting; Commissioner 


Wadsworth absent. 


1. The Commission has before it the opinion of the United 
States Court of Appeals for the District of Columbia Circuit in Folk- 
ways Broadcasting Company, Inc. v. Federal Communications Com- 
mission, decided April 26, 1967, in which the Court held improper 
the Commission’s grant of temporary authority to WXXL; the Com- 
mission’s order of May 1, 1967, directing that WXXL cease operation; 
and the Court’s order of May 3, 1967, staying the effectiveness of 
its own earlier action and that of the Commission. 


2. In the order designating this case for hearing, the Commission 
directed that the proceeding be expedited. In the meantime WXXL 
was allowed to continue operating on facilities which had been con- 
structed pursuant to an authorization that was later set aside by the 
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Court! On petition for a writ of mandamus filed by Folkways, the 
Court held that there was no basis for a grant of temporary author- 
ity to WXXL. Subsequently, however, after WXXL had been directed 
to cease operation, the Court stayed the effectiveness of its order 

and that of the Commission until May 23, 1967, “to afford the 
Commission an Opportunity to render its decision.” 


w Folkways Broadcasting Co. v. Federal Communications Commission, __ 
F.2d __; 8 RR 2d 2089 (1967). 


[554] 


3. In light of this action and consistent with our intent that 
the case be expedited, we find that due and timely execution of our 
functions imperatively and unavoidably require that, immediately 
upon its closing, the Examiner certify the record to the Commission 
for a final decision. Expedition also requires that the parties file 
their proposed findings 15 calendar days after the date the record is 


closed. 

Accordingly, IT IS ORDERED, That upon the closing of the 
record it be certified immediately to the Commission for final deci- 
sion and that the parties hereto shall file their proposed findings of 
fact and conclusions of law not later than 15 days after the closing 
of the record. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 
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BLACKBURN - HAMILTON COMPANY 


ys §t0r ee Blackburn 646 


cc: ° Ray Hamilton, Bill Stubblefield : 
FROM: Cliff Marshall August 12, 1955 


SUBJECT: DEH, Sweetwater, Tennessee 
S00 avr a 

This is a le daytimer on 800 kes. The station was built 
in and went on the air in Febnuary, 1955. It has no network: They 
have UP at $32.50 per week. There are four full-time staffers and 
two part-time staffers. The Manager makes $75.00 per week. The 
property is located on Highway ll,one miles from downtown Sweetwater 
on eight acres of land. The building is of brick construction and 
assets amount to between $35 and $40 thousand. 


It has brand new Gates equipment with Ampex recorders and 
studios in nearby Madisonville, Tennessee for which they pay no rent. 
They have a 260 ft. Windcharger tower. 


Sweetwater is 45 miles south of Knoxville and 60 miles .~ 
north of Chattanooga on Highway ll. It is in a rich Tennessee 
valley and is one of the outstanding tobacco markets in that area. 
Only competition is one weekly newspaper, the Valley News. 
Sweetwater is located in Monroe county with a population of 24,513. 
The city population is 4,200 and the town has some industry but 4 
primarily is agricultural. There are no competitive stations and 
Sweetwater is surrounded by three small communities where they also 
sell time. 


Bank Deposits- 
February 319.65 
March 2,204.40 
April 3,711.66 
May 4,013.43 
June 4,191.91 
July 3,672.02 


Exkaxs The station is priced at $50,000 but I am sure: 
_ he will take in the neighborhood of 40 to $45 thousand to the right 
( \ party. Terms can be arranged. Contact i€ Freeman Crowder, WHBT, 
“Harriman, Tennessee. i ~ 


Fe Federal Communications Commission 


Dockot Yo. / 22 57; Exhibit No. 
Presentod by : od 
Identified _*~ 


Disposition (Received 


Rejected : 
ores TE 
Date LS/e7 7 


| 


ROTRY ame ~ 9 oe we 


| 


The undersigned 


~ 


Seller, hereby employs and appoints Blackburn-Hamilton Company, as Seller's exclusive Agent and Attorney 
in Fact, in Seller's name, and on Seller’s behalf, to negotiate for and sell, subject to the approval of the Federal 
Communications Commission * ; 


100% (One Hundred percent) of Radio Station WHBT, Harriman, Tennessee, 


zx at a purchase price which shall be satisfactory to Seller. The employment herein provided shall continue for 
a period of 120 days from the date hereof. The compensation to Blackburn-Hamilton Company, shall be five 
(5%) per cent of the gross price on any sale negotiated hereunder, payableat Washington 5, D.C. 
office not later than 20 days after the date of such consent or approval by the Federal Communications Com- 
mission to the transfer of the license of such station. Blackburn-Hamilton Company is to make an appraisal 
for sales purposes. The cost of this appraisal shall be $.....none_.........to be paid by the Seller together with 
and in addition to the commission stated above. This appraisal fee is payable only upon Federal Communica- 
tions Commission approval and the consummation of a sale, otherwise this expense is paid by Blackburn-Ham- 
ilton Company. Seller agrees in the event of execution of a sale agreement to use its best efforts to consum- 
mate such sale and to procure approval thereof by said Commission, - 


Blackburn-Hamilton Company agrees to use its best efforts and its complete facilities to procure a sale of such 
Station and to make a confidential national survey of prospective buyers, to procure national advertising if 
deemed necessary by Blackburn-Hamilton Company and to conduct in Seller’s behalf all negotiations neces- 
i station. Blackburn-Hamilton Company, in the event of the -execu- 
cooperation with the Seller’s attorney, to review and assist in the prepara- 
documents and other matters appropriate to Procure the consent of the Federal 
ion to such sale, All expenses incurred by Blackburn-Hamilton Company, with the 

exception of transfer of control costs, shall be borne by it. 


Seller agrees during the life of this agreement that it will deal exclusively through Blackburn-Hamilton Com- 
pany, and Seller will not offer or sell such station directly or through any other agency and that all negotiations 
for sale and inquiries regarding sale will be referred to Blackburn-Hamilton Company. Blackburn-Hamilton 
Company agrees to submit and refer to Seller any proposal received for sale of the station for consideration by~ 
Seller and approval or rejection by Seller will be promptly given. : 


In the event of the execution of a sale agreement, should the Purchaser be changed for any reason, the Seller 
shall pay Blackburn-Hamilton Company, as compensation five (5%) per cent of the gross price of any sale con- 
summated with such other Purchaser, Seller shall pay to Blackburn-Hamilton Company five (5%) per cent of the 
price on any sale, whether made during the term of this employment or within one year thereafter by Seller to 
any Purchaser suggested or referred to Seller during the life of this agreement. 


1 
Dated" June 22, 19 55° ; 
‘Federal Communications Commission Ras a 
° Dooket No. LZ2.SF  Exntpit wo. WY F794 ZA = 
i Presented by —W&/37— eam /G } BLACKBURN-HAMILTON COMPANY 


Identified 
Disposition (Received 
ejected 


; Reporter Eelapows 
Date 2 —/5— 67 


Radio Station 
| AM - KX 


THE HARRIMAN BROADCASTING COMPANY, 230C 
HARRIMAN, TENNESSEE 


June 24th 
1955 


Mr. Clifford Marshall 
Blackburn-Hamilton Company 
Washington, D. C. 


Dear Cliff: 


; Inclosed, you will find the signed agreements 
Glad to hear from you.” The only way I will sell 
the stations is for cash. 


' Would rather you didn't come down until after 
the 4th. Best regards. 


$$ 

Federal Conmunications Commission : 
iE Docket No’ ALES Exhibit No. WHA 
! 


Presented, by | Alf? £3 7 4 
: Identified I 


Dearscter Received we 


———— 


: Rejected 


The undersigned | 714 


Seller, hereby employs and appoints Blackburn-Hamilton Company, as Seller’s ecient el Nevat’ant Atioreey 
in Fact, in Seller's name, and on Seller’s behalf, to negotiate Seng cette eee 
Communications Commission 


100% (One Hundred Percent) of Radio Station WDEH, Sweetwater, Temnessee, 


xx at a purchase price which shall be satisfactory to Seller. The employment herein provided shall continue for 
a period of 120 days from the date hereof. The compensation to Blackburn-Hamilton Company, shall be five 
(5%) per cent of the gross price on any sale negotiated hereunder, payable at Washington 5, D. C. 
office not later than 20 days after the date of such consent or approval by the Federal Communications Com- 
mission to the transfer of the license of such station. Blackburn-Hamilton Company is to make an appraisal 

to be paid by the Seller together with 
and in addition to the commission stated above. This appraisal fee is payable only “upon Federal Communica- 
tions Commission approval and the consummation of a sale, otherwise this expense is paid by Blackburn-Ham- 
ilton Company. Seller agrees in the event of execution of a sale agreement to use its best efforts to consum- 
mate such sale and to procure approval thereof by said Commission. 


Blackburn-Hamilton Company agrees to use its best efforts and its complete facilities to procure a sale of such 
station and to make a confidential national survey of prospective buyers, to procure national advertising if 
deemed necessary by Blackburn-Hamilton Company and to conduct in Seller’s behalf all negotiations neces- 
sary to conclude a satisfactory sale of the station. Blackburn-Hamilton Company, in the event of the execu- 
tion of a sale agreement agrees, in cooperation with the Seller’s attorney, to review and assist in the prepara- 
tion of data for exhibits, documents and other matters appropriate to procure the consent of the Federal 
Communications Commission to such sale. All expenses incurred by Blackburn-Hamilton Company, with the 
exception of transfer of control costs, shall be borne by ‘it. 


Seller agrees during the life of this agreement that it will deal exclusively through Blackburn-Hamilton Com- 
pany, and Seller will not offer or sell such station directly or through any other agency and that all negotiations 
for sale and inquiries regarding sale will be referred to Blackburn-Hamilton Company. Blackburn-Hamilton 
Company agrees to submit and refer to Seller any proposal received for sale of the station for consideration by 
Seller and approval or rejection by Seller will be promptly given. 


In the event of the execution of a sale agreement, should the Purchaser be changed for any reason, the Seller 
shall pay Blackburn-Hamilton Company, as compensation five (59%) per cent of the gross price of any sale con- 
summated with such other Purchaser. Seller shall pay to Blackburn-Hamilton Company five (59%) per cent of the 
price on any sale, whether made during the term of this employment or within one year thereafter by Seller to 
any Purchaser suggested or referred to Seller during the life of this agreement. - 


Dated June 22, 1955 


. 


: te os aero ientions | Cornissson 


Pocket No. See gynitit to. UZ 
Presented by WHR 


Identified 
Disposition {Received i ————— 


Reporter 
4.2" 
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Ak 


Radio Station 


S 


THE HARRIMAN BROADCASTING COMPANY, INC. 
HARRIMAN, TENNESSEE 
September 27th 
955 


Mr. Clifford pons: 
Washington, D. S. 


Dear Cliff? 


Inclosed, you will find the information 
that you requested. 


When you sell WHBT it should be understood 
that there will be no accounts payable or receivable. 
Nor will the sale include the bank account or notes 
receivable. - Hope to hear from you soon. 


' Docket Ko. [Z25a_ Exhibit 


{ Presented by 
| Identified L 


Disposition Received —_—__—_——_——_, 
Rejecte@ 9 —————___—— 

Reporter 

Date 
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ORIGINAL 
FILE 
fit 


a4 
SMITH, PEPPER, SHACK & LHEeQReux VED 
ATTORNEYS AT LAW ‘ 

Naucenedtocorert HO! SEVENTEENTH STREET, N.W. Jui \2 (361 
Malan arate WASHINGTON, D.C. 20036 a3 
ROBERT Ww. HEALY ¢.f 
SoanaRtcecance OFFICE oF TH 
ROBERT O.CHEURCUX 39 


TELEPHONE 


¢ SECRET ARY 296-0600 


a 
June 12, 1967 Gra 
Le . 


De 


Mr. Ben F. Waple, Secretary 

Federal Communications 
Commission 

Washington, D. C. 20554 


Dear Mr. Waple: 


Transmitted herewith, on behalf of F. L. Crowder 
tr/as Haitiman Broadcasting Company, are an original and 
nineteen copies of "Proposed Findings of Fact and Conclusions 
of Law" in connection with the hearing involving his appli- 
cation (Docket No. 17255) for a construction permit for a new 
standard broadcast station to be operated on 970 kilocycles 
in Harriman, Tennessee, with 500 watts power, daytime only. 


Should further information be desired in connection 
with this matter, please communicate with this office. 


Very truly yours, 


Dud € bdo, 


Donald E. Bilger 


Enclosures (20) 


Before the 
_FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Application of 
F.L. Crowder, tr/as Va 
HARRIMAN BROADCASTING COMPANY (WXXL) DOCKET NO, 17255 


Harriman, Tennessee File No. BP-15122 


' For Construction Permit 


APPEARANCES Cap AG 
C-y2- 


Donald E. Bilger, Esq. (Smith, Pepper, Shack & L' Heureux), on 


behalf of F. L. Crowder, tr/as Harriman Broadcasting Company; John B. 


Kenkel, Esq. (Miller & Schroeder) , on behalf of Folkways Broadcasting 


Co., Inc.; and John B. Letterman, Esq., on behalf of the Broadcast Bureau. 


PROPOSED FINDINGS OF FACT AN D_ CONCLUSIONS OF LAW 
: 


l. This Proceeding involves the application of F. L. Crowder, 
tr/as Harriman Broadcasting Company, for authority to construct and operate 
Radio Station WXXxL on 970 kilocycles in Harriman, Tennes see, with 500 
watts power, daytime oniy. The application was filed with the Commission 
on October 4, 1961, and amended on November 13, 1961. On December 10, 
1962, Folkways, the licensee of Radio Station WHBT in Harriman, filed a 
Petition to Deny the Crowder application. After a series of subsequent 
pleadings, the Commission without hearing granted the application on 


January 12, 1966. Folkways appealed to the United States Court of Appeals 


for the District of Columbia circuit, arguing that its allegations of 


character deficiencies on the part of Crowder and the economic questions 


Folkways raised required an evidentiary hearing for resolution as con- 


trary to a decision of the pleadings. 


2. In the meantime, pursuant to his construction permit, Crowder 
constructed Station WXXL, receiving program test authority on August 11, 7 
1966. WXXL began Programming on August 12, 1966. On January 5, 1967, 
the Court reversed and remanded, indicating that the matters raised 
required a hearing for resolution. Folkways then requested the Breer 
to order WXXL off the air pending determination through the hearing process 
of the validity of its allegations. The Commission declined so to do, and 
ordered an expedited hearing. Folkways again appealed to the Court for 
an order compelling the Commission to revoke the temporary Barnerien 
under which Station WXXL was permitted to operate. On April 26, 1967, 
the Court of Appeals found no basis for the Commission's grant of temporary 
operating authority, and on May 1, 1967, the Commission aiectea WXXL 
to go off the air as of the end of the broadcast day on May 3, ‘1967. 
Subsequent stays by the Court of Appeals and the United States Supreme 


Court have permitted continued operation of WXXL through August 15, 1967, 


or until a decision by the Commission. 


3. The March 3, 1967, hearing order designated the following 

issues: 

To determine whether the applicant has engaged in 

trafficking in broadcast authorizations. 

To determine whether there are adequate revenues 

to support more than one standard broadcast station 

in the area to be served without a net loss or 

degradation to standard broadcast service to the area. 

To determine,-in the light of the evidence adduced 

pursuant to the foregoing issues, whether a grant of 

the application would serve the public interest, con- 

venience and necessity. 
Pre-hearing conferences were held on March 14, March 23, March 24, 
April 12, and May 5, 1967. Hearing commenced on May 8, 1967, and 
continued through May 22, when the record was closed. On the latter 
date, the record was certified to the Commission pursuant to the 
Commission order of May 10. Proposed findings were ordered to be 
filed within fifteen days after the date the record was closed.* 

THE TRAFFICKING ISSUE 
4. Mr. Crowder has had ownership interests in three broadcast 


facilities during the period from 1946 to 1964: For the ten-year period 


from 1946 to 1956, he owned a part or all of Station WHBT, Harriman, 


Tennessee. From 1954 to 1956, he owned WDEH in Sweetwater, Tennessee, 


and from 1956 to 1964, he had a fifty percent interest in WLIV, Livingston, 
Tennessee. (Crowder Exhibit No. 33). 


Oe 
* At the request of Folkways, the date for filing Findings of Fact and 
Conclusions of Law was postponed until June 12, 1967. 


WHBT - On September 10, 1946, Harriman Broadcasting Co., 
Inc., in which Crowder owned 6.666% filed an application for @ con- 
struction permit. Pursuant to Commission grant on January 23, 1947, 


the station was consturcted, program test authority issuing ‘on May 5, 


1947. On July 28, 1950, Crowder purchased the ownership interests of 


the other stockholders for $20,000, and on December 31, 1954, he began 
to do business as an individual proprietorship. He maintained that 
status as to WHBT until July 1, 1956, when, for $80, 000, he sold to 
Folkways ‘Broadcasting Company, Inc., a corporation then cemposed of 
Messrs. McDaniel, Tubb and See The original cost of the real 
estate, transmitting equipment, tower, ground system and -studio and 
office equipment was $53,102.70. He was listed as both General 
Manager and Station Manager of WHBT on the 1955 renewal of license 
application forWHBT, and stated on the application as his reason for 
requesting marie of the license to Folkways that he wished at 
that time to retire from the broadcasting business in Harriman. 


(Crowder Exhibit No. 33; Official Notice Material - WHBT License 


File No. 1). 


1/ By September 27, 1961, Kenneth J. Crosthwait had acquired 100% of 
‘ Folkways although he had no ownership interest in Folkways when 
-Crowder sold WHBT. (Official Notice Material - WHBT Ownership 

Files) . 


WDEBH - On June 9, 1954, Crowder, doing business as The 
Harriman Broadcasting Co., Inc., requested a construction permit for 


a standard broadcast station: in Sweetwater, Tennessee. After a grant 


On September 15, 1954, he was issued program test authority on 


February 4, 1955. On September 5, 1956, this facility was sold to 
WDEH, Inc., for $52,500. Its original cost was $31,147.50, witha 
replacement value at the time of assignment of $36,852.20. Crowder 
stated on the application as his reason for selling that he wished to 
withdraw at that time from the broadcasting business in Sweetwater. 
(Crowder Exhibit No. 33; Official Notice Material - WDEH License 


File No. 2). 


WLIV - On May 3, 1956, the Commission granted a construction 
permit to Crowder and R. H. McCoin (Crowder's brother-in-law), d/b/a 
Audio Broadcasters, for a standard broadcast station to be operated in 
Livingston, Tennessee. Each individual had placed $7500 into the 
capital structure and each held a fifty percent interest in the company. 
On November 26, 1956, the Commission issued a license for the 
station. As of January 1, 1958, the net worth of Audio Broadcasters 
was listed with the Commission as $33,254.50. The application for 
license renewal of WLIV filed with the Commission.on May 2, 1961, 
listed the net worth as $36,586.28, with Crowder being identified as 


General Manager and McCoin as Station Manager. On May 29, 1964, 


843 


Crowder sold his fifty percent interest to McCoin for $50, 000, and 
McCoin valued WLIV on his balance sheet after acquisition of Crowder's 
interest as $100,000. The reason stated to the Gommission for the 
requested transfer of control was that McCoin wished to dissolve the 
partnership of McCoin and Crowder. McCoin stated that he was active 
in the day-to-day operation of the station, that he offered to purchase 


Crowder's interest for $50,000, and thought the-offer to be a reasonable 


one. (Crowder Exhibit No. 33; Official Notice Material - WLIV.License 


File No. 2). 
FOLKWAYS' CASE 


5. Folkways called several witnesses who testified in connection 


with the trafficking issue. One such was Harry Thomas Burn, a resident 
2 | 
of Rockwood. Burn is a banker and an attorney licensed to practice in 


Tennessee. Until January, 1965, he was President and manager of the 


First National Bank and Trust Company of Rockwood, as well as a dir- 


ector and stockholder thereof. He presently is the Chairman of the 

Board, Trust Officer, a member of the Executive Committee, a stock- 

holder and a director. He effectively is in control of that bank and its 

branches in Harriman and Kingston. (Tr. 367,369, 404). 

2/ Rockwood is eight to ten miles from Harriman. Kingston is ten miles 
from Harriman, and. it is approximately eleven to twelve miles 


between Rockwood and Kingston. The three communities form a 
triangle. (Tr. 418,426). 


6. Burn testified that when Crowder owned WHBT, that 
facility maintained a studio in the building occupied by Burn's bank 
in Rockwood, and that he knew Crowder from that contact as well 
as "socially, casually". (Tr. 369-370, 378). In 1961, Burn's 
bank purchased from Crowder for the then unpaid balance and 
without recourse the purchase money note Crowder held as a result 
of selling WHBT in eel (Tr. 381, 383, 386). He said that in the 
Spring of 1957 at about 10:00 A.M., he had a conversation with 
Crowder in the lobby of the bank building in Rockwood during which 
Crowder told him that the way to make money on radio stations was 
to get licensed, build a good volume of gross income "... by 
implication anyway, you had to, through a subsidy, and then sell the 
station". He also testified that Crowder told him that his (Crowder’s) 


policy was to go into a town which had no radio station, and that 


McMinnville was an exampie of such virgin territory. (Tr. 379, 381, 


431-433, 450, 461-462). 


3/ Burn did not admit that the Crowder note was purchased at the 
instigation of Kenneth J. Crosthwait, but stated that "I think My. 
Crowder had been negotiating a sale to me of the note at times 
before that". (Ir. 388-389, 399, 407, 482). After the bank bought 
the Crowder note, it was paid off in full from operating earnings 
by Folkways at the rate of $500 per month. (Tr. 394, 401, 456, 460). 


7. Burn testified that after Crowder had filed his application : 
for WXXL in Harriman, Crowder stated to Burn that his reasons for doing 
so were the change to a higher frequency by Folkways in operating WHET 


and the excessive number of tubes or different tubes used.-by Folkways. 


Crowder felt according to Burn, that these matters would cause serious 


financial difficulty for Folkways. (Tr. 381-382). Burn stated that he 
has had conversations over the years with Crowder, although not with 
reference to radio stations, that Bum"... visited with him (Crowder) 
occasionally, more socially than business, of course, but I kept contacts 


with him", (Tr. 378, 380, 382). 


8. Burn admitted that no one was present except himself and 
Crowder at the two Crowder conversations regarding radio stations and 
policy about which Burn testified. This was likewise true about any 
conversation Burn testified that he had with Crowder. (Tr. 432, 436, 438, 


472). 


9. On cross-examination, Burn testified that he knew Crosthwait 


. 


some years before Crosthwait came to Harriman as an employee of Folk- 
ways in 1957. (Tr. 383, 782). Burn's bank had loaned funds and advanced 
lines of credit to Crosthwait in order for Crosthwait to purchase 100% control 
of Sree (Ir. 405-406, 783-785). Over the years, since then, Burn's 


ee 
4/ Burn's bank also had loaned monies to Messrs. Tubb and Snow when 
. they owned Folkways. (fr. 383-384). 


bank has continued to lend money to Crosthwait. (Tr. 408). His 
bank re-financed Folkways twice since the bank bought the Crowder 
note in 1961, advancing between fifty and sixty thousand dollars to 
Crosthwait and his associates. Folkways‘ present debt to Burn's 
bank is in excess of $23,000, and. Burn's bank is committed to lend 
up to $15,000 more to Folkways to enable it to acquire an FM station 
in een oF Burn admitted that his interest in preventing WXXL from 
being established in Harriman stems from the position of his bank as 
a lender of funds to saan (Tr. 392, 393, 401, 444, 460, 465, 


475). 


10. Burn is also in the radio business with Crosthwait. WOVE, 
Inc., is the licensee of Station WOVE, Welch, West Virginia. Its Stock 
is held principally by Crosthwait, who owns 68 2/3 interest, and by 
Burn, who holds 17.1%. Burn is a director and.is the secretary- 


treasurer of the licensee. in addition, Burn's bank has loaned money 


to Messrs. Brown and Fulcher, two of the original principals of WOVE, 


7/ 
Inc. (Ir. 408-417, 430, 439, 440-443, 475). 


S/ Folkways has an application to acquire such a facility now pending 
before the Commission. 


&/ Burn's bank filed a Petition to Deny the Crowder application, but 
was denied standing by the Commission. (fr. 395-397). 


7/ Fulcher has since been replaced as a stockholder by Crosthwait's 
brother, Donald Crosthwait. (Ir. 791-793). 


Kenneth J. Crosthwait 


ll. Crosthwait is the principal owner of Folkways, having 
70% stock interest therein, Grant Roberts, ex-Station Astasec of 
WHET, and William Carrigan, the present WHBT Station Manager, each 
owns 5% for which Crosthwait received $30,000. Crosthwait is 
President and General Manager of WHBT, and a director of the license. 
He is also President and General Manager of Station WOVE in Welch, 


West Virginia, which is 200 to 225 miles from Harriman, as well as a 


director of that licensee. He has lived in Bluefield, near Welch, since 
8 


September, 1964, and spends most of his time there. (Tr. 637, 776- 


777, 788-793, 869-872, 901). 


12. Although Crosthwait was used as a witness principally as 
@ proposed conduit for introduction of WHBT financial statistics, he did 
testify that he had business relationships with Burn prior ~% 196i, and 
that he assumed he borrowed $8000 from Burn to buy out Snow's stoek 
interest in Folkways. (Tr. 785). He also stated that in 1961 it was 
his desire to have Burn purchase the Crowder note in order that WHBT 


could be refinanced. To that end, Crosthwait approached Crowder to 


8/ From September, 1964, to August, 1966, Crosthwait spent 90% of 
his time in Welch. From the latter date to February, (1967, about 
50% of his time was spent in Welch. (Tr. 712-714). ) 


sell the Crowder note to Burn, and arranged for Crowder to go to Burn's 


bank for that purpose. After Burn bought the note, it was paid by 


Folkways at the rate of $500 per month. (Ir. 777-787, 1257-1258). 


Edgar B. Willis 


13. Willis presently is employed as a salesman for Station 
WENT in Oneida, Tennessee. He has been there in that capacity 
twice, the first time for about eighteen months beginning about November, 
1960. He then worked at WHBT for Crosthwait from May, 1962, until 
the Spring of 1964. He resumed his employment in Oneida in 1964, 


and has remained there since. (Tr. 576-578). 


14. He testified that during his first employment at WBNT, 
Walter Scarbrough was the manager of that station, and that he and 
Scarbrough daily drove together from Kingston to Oneida and a 
During such trips, he and Scarbrough had conversations about Crowder's 
Proposed Harriman station, one such conversation having occurred in 
the Spring of 1962. At that time, Willis testified that Scarbrough said 
the rates of the proposed Harriman facility would probably be quite a 


bit lower than those charged by WHBT, perhaps by as much as 50%. 


(fr. 578-579, 594, 599, 610-611). 


Q9/ The distance from Kingston to Oneida is some sixty miles. (Tr. 578). 


Jack C. Harvey 


15. Jack C. Harvey is an associate of Blackburn & Company, 
Inc. » media brokers. Through him was introduced from the agency 's 
WHBT and WDEH files listing agreements whereby Crowder had listed 
WHBT and WDEH for sale with the Blackburn agency on June 22, 1955. 
The Blackburn agency file for Station WLIV for the period from 1956 | 
through 1964 inclusively contained no correspondence directed to or 


received from Crowder. (Tr. 995-997, 1003, 1016, 1029-1030). 


C. R. Black 


16. Black was Superintendent of the-Harriman school system 
from 1938 to 1964 when he retired. (Tr. 1736-1737). He wrote a letter 
on the letterhead of the school system, directed to Crowder under 
date of October 13, 1961, which Crowder filed as a part of an amend- 
ment to his application for authority to construct WXXL. After having 
been contacted by one Sonny Hamilton, a School Board member, to 
retract that letter, Black did so by letter dated November 30, 1962, 
which was filed with the Commission by Foikways. (Tr. 1736-1740, 


1742). 


17. With respect to the October 13, 1961, letter, Black said 


that a few days earlier Scarbrough had asked Black if he would write 


such a letter, and Black agreed to do so. Scarbrough later brought a 
draft to Black, and Black gave it to his (Black's) Sereere to use. 
She copied the draft on the letterhead of the school system, and Black 
signed it. He is not sure whether he mailed the letter or whether 
Scarbrough mailed it. (Tr. 1736-1739). Black dictated his November 
30, 1962, letter himself, and did so because he was contacted by 
members of the School Board about using school stationery for his 


October letter. (Tr. 1740). 


18. Black disagreed with the contents of the first letter only 
because he did not want it to be considered as a criticism of the 
cooperation the school system received fromWHBT. (Tr. 1741, 1744). 
He also wrote the second letter because the first was on the school 
system letterhead. (Tr. 1745). He testified that no pressure what- 
soever was asserted against him to write the October 13, 1961, 
letter, that he felt free to send it or not as he chose or to use his 
own words rather than those of the Scarbrough draft. (Tr. 1746-1747). 
He said that he thought a new station would be helpful to the educa- 
tional activities in Harriman, and that he believes the public should 


know more about what is happening in the educational system there, 


both statements of which were in his October letter. (Tr. 1742-1743). 


He agreed that Crowder cooperated with the school system during the 


time which he owned WHBT. (Tr. 1744). 


James William Harmon 


19. In 1961, Harmon was manager of the Harriman‘theater, and 
on October 26, 1961, he also wrote a letter to Crowder which was later 
submitted to the Commission. (Tr. 1748-1749). He said that Scarbrough 
had contacted him on two occasions before the fattenwes written to 
inquire as to whether he (Harmon) would write such a letter. Harmon 
told Scarbrough that he would do so, but kept putting if off. On the. 
third contact from Scarbrough, Harmon suggested that he and Scarbrough 
go to his (Harmon's) office at the theater, saying that "I will jot off a 


letter". (Tr. 1750). 


20. Scarbrough had two or three paragraphs for Harmon to use if 
Harmon felt them to be appropriate. “Harmon wrote his letter, and asked 
Scarbrough Res it should be signed. Scarbrough suggested that Harmon 
Sign as the President of the Harriman Business Aesociation® an office 
Harmon held at that time. (Tr. 1751). Harmon did not remember if he 
typed the letter on the letterhead of the Association, nor did he remember 
if he mailed it. (Tr. 1751). His discussions about the letter were all with 


Scarbrough. (Tr. 1751-1752). 


21. Crosthwait later approached Harmon to ask when the 
Association had voted on the contents of Harmon's letter. Since no 
vote had occurred, a second letter was written by Harmon (which . 
was filed with the Commission by Folkways) to indicate that the views 
expressed in his October 26, 1961, letter were his own. (Tr. 1753). 
Harmon testified that the first letter was created as a matter of choice 
by him, and that Scarbrough had discussed with him Crowder's plans 


for the station and its proposed Programming. (Tr. 1753, 1756-1757). 


William Kenneth Warren 


22. Warren, in 1961, was Part owner and business manager for 
the Ford automobile dealership in Harriman. (Tr. 1759-176 0). He too 
wrote a lette_ addressed to Crowder on October 17, 1961. (Tr. 1761). 

He said that Crowder originally contacted him to ask if he would write 

a letter as President of the Roane County Chamber of Commerce. He did 
so, but does not remember whether he mailed it to Crowder or whether 
someone eise did that. After a few days, Crowder brought back Warren's 
letter together with a draft of another letter. Warren read the draft, - 


but does not remember whether his secretary re-typed it or not. In. . 


either event, Warren signed a second letter based upon the draft, and 


that second letter was submitted to the Commission as Crowder had 


indicated to Warren that it would be. (Tr. 1761-1762). 


23. Warren freely and voluntarily signed the letter submitted to the 


Commission, no Pressure or coercion of any kind having been assserted, 
(Ir. 1763, 1767). The first letter, which Warren had written himself, 
contained comments about Crowder's ability, business and moral character, 
and like matters. The second dealt with matters other than those. | 
Warren had reservations, which he did not communicate to Crowder, about 
signing the second letter simply because he did not want to take sides in | 
' any local issue. (Tr. 1765-1766, 1769-1771). The first letter probably 

was written on Roane County Chamber of Commerce letterhead, but the 
witness does not know that to be a fact. Crowder did discuss his plans 

to Cooperate in promoting civic events, and Warren understood that the 
second letter would be submitted to the Commission. (Tr. 1771-1772, 


1774), 


Freema 
(Called as adverse witness by Folkways) 

24. Crowder sold WHBT for $80,000, $10,000 cash with the 
balance of $70,000 being represented by a Promissory note signed by 
Folkways and the personal endorsements of the then Folkways' stock- 
holders. (Tr. 243). The application for permission to construct WLIV 
in Livingston, Tennessee, was signed by Crowder and represented him 


as the proposed "Administrative General Manager". (Tr. 245-246). 


The application for permission to modify the WLIV construction permit 
also was signed by Crowder on August 17, 1956. (Tr. 247) - The license 
application for WLIV received by the Commission on November 15, 1956, 
was signed by McCoin. (fr. 248). McCoin also acquired authority 

for program tests. (Ir. 249). License renewal applications for WLIV 
for 1958, 1961, and 1964, all were signed by McCoin. (Tr. 250-251, 
256). Crowder did not see the documents when they were filed. 


(Tr. 256). 


25. When McCoin purchased Crowder's 50% interest in WLIV, 
McCoin handled the transaction. The first time Crowder saw a copy of 
the telegram concerning consummation of the sale was.at this hearing 
when counsel for Folkways showed it to him. (Tr. 259). In September, 
1956, Crowder purchased the 7-Up bottling plant in Livingston. In 
December of that year, he bought a house in Livingston which he owned 
for some three years. He also owned his home in Harriman throughout 
this period, but stayed nights in the Livingston house from Mondays 
through Thursdays. He would return to Harriman on Fridays and go back 
to Livingston on Mondays. He was enlarging his bottling plant, and was 
acting as his own building supervisor. (Tr. 300-301, 343-346). Crowder 


has lived and voted in Harriman for 35 years. (Tr. 345). He denied 


completely that he held a philosophy of dealing in radio stations as was 


testified by Burn. (Tr. 351).° 


CROWDER'S CASE 


26. Three witnesses, including Crowder, testified regarding 


the trafficking issue. The first was Robert Wheeler Gallaher. 
Robert Wheeler Gallaher 


27. Gallaher is a resident of Livingston, Tennessee, and is 
now employed at Station WLIV as sales-manager. He has worked con- 
tinuously in sales at WLIV since November 1, 1958. (Tr. 1308-1309). 
In 1958, he was employed by McCoin at the recommendation of 
Crowder. (Tr. 1309). He rarely ay Crowder at WLIV, perhaps once 
every four or five months. Crowder gave no instructions to Gallaher 
or to anyone else at WLIV of which Gallaher was aware.. Gallaher saw 
no written instructions or documents of any kind signed by Crowder 
regarding WLIV. McCoin signed the checks. McCoin hired and fired. 


(fr. 1310-1312). 


28. Upon occasions, Gallaher visited Crowder at the Livingston 
bottling plant, and upon only two or three occasions did Crowder use 
commercial time on WLIV, although Gallaher tried to sell him more. 


(Tr. 1312, 1315-1316). McCoin died in 1966. (Tr. 1312). 


Walter H. Scarbrough 


29. Scarbrough is the editor of The Harriman Record, a news- 


paper published in Harriman. In 1950, he was a salesman for Crowder 
at WHBT. He then served with the United States Marine Corps, and 
returned to WHBT, working at the station from 1952 until Crowder 
sold itin 1956. (Ir. 1361-1362). He did not work again for Crowder 
until July, 1966, when Crowder hired him to be the Station Manager 

of WXXL. He left WXXL at the end of 1966 to work at his present job. 


(fr. 1362). He is a friend of Crowder's. (Tr. 1363). 


30. While not employed by Crowder in 1961, Scarbrough at his 
own suggestion contacted several people on Crowder's behalf in connec- 
tion with the letters Crowder submitted to the Commission as an amend- 
ment to his application for approval to construct WXXL. Scarbrough 
discussed with Crowder those persons who might be contacted by 
Scarbrough and did see Black, Harmon, and others. (Tr. 1355-1356, 


1389, 1363). 


31. Scarbrough testified about the circumstances surrounding the 
obtaining of the Black, October 13, 1961, letter. He discussed proposed 
Programs with Black, and asked if Black would substantiate the fact 


that programming had been so discussed, "... not to say that he approved 


of it or that he was asking for the station to be given its ‘permit, but . 
just to the fact that he was talked with". (Tr. 1359). Black said he 
would be glad to do so, but that he did not know exactly what should 

be in the letter, Black asked Scarbrough to assist in that regard, and 
Scarbrough agreed to draft some notes for Black's use, although telling 
Black that he (Scarbrough) would prefer that the final letter be in Black's 
Own words. (Tr, 1359-1360). Subsequently, Scarbrough gave Black a 
rough copy, and Black said that he would have the secretary write the 
letter using essentially the wording Scarbrough had a. Scarbrough 
did not see the letter Black wrote after Scarbrough left Black a draft, and 


Scarbrough did not mail it. (Tr. 1360, 1392-1393), 


32. Bcartesaah also saw Harmon, asking him to substantiate the 
fact that Scarbrough had discussed the Proposed station with him and 
informing Harmon that his letter would be filed with the Commission. : 
Harmon said he would be happy to do so, but that Scarbrough should 
return the following day whe Harmon would have more time, Scarbrough 
returned the next day, but was told to return later in the week. After 
returning to see Harmon again, Harmon indicated that he still had not 
written the letter but would do so over the week-end. Scarbrough saw 


Harmon again the following Monday, at which time Harmon and Scarbrough 


went to Harmon's office. They discussed what the letter should contain, 


and the letter was composed’. Scarbrough believes that he typed the 
draft for Harmon, but that Harmon retyped it and signed. The draft did 
not include the title "President, Harriman Business Association", nor 
was it on the letterhead of the Association. Harmon was told that he 
need not use the draft as written, and that he need not write a letter at 
all if he did not wish to do so. Scarbrough took the letter signed by 


Harmon, and gave it to Crowder. (Tr. 1364-1365, 1396-1400, 1429). 


33. Scarbrough also obtained a letter, dated October 13, 1961, 
from Mr. Adkisson, Commander of the Newman-Davis American Legion 
Post Number 53, and a letter dated October 20, 1961, from the Executive 
Secretary of the American Red Cross signed for the Chairman of the Roane 
County Chapter. He discussed proposed programming with both contactees r 
but in neither case did he draft or write the ietters. (Tr. 1366-1368, 1404, 
1407, 1408). Scarbrough also wrote on Crowder's behalf to the British 


Broadcast Corporation, University of Tennessee, Tennessee Highway 


Department of Safety, and Southern Baptist Radio and Television Company. 


(Tr. 1408-1409). 


34. Scarbrough also composed a letter for Crowder to take to 
Warren, and gave his draft to Crowder. It was not typed ona letterhead . 


Scarbrough did not contact Warren. (Tr. 1401-1403). Other than obtaining 
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the letters, Scarbrough Played no part in the preparation of the Crowder 
application or any amendment thereto. (Tr. 1421-1422). After Harmon 
wrote his second letter which was filed with the Commission by Folkways, 


Crowder showed it to Scarbrough who told Crowder that the second Harmon 


letter was "... a lie, an out and out lie". Scarbrough also wrote to Harmon 


and told him that. (Tr. 1419). 


35. Scarbrough has visited Crowder while Crowder was working 
at the bottling plant in Livingston, and has had lunch with “ at the 
Crowder apartment over the bottling plant. (Tr. 1414-1415, 1425). 
Scarbrough also knew some of the announcers at WLIV, and visited that 
station about once monthly from 1956 through 1964. He talked with McCoia 


there, but never saw Crowder on the premises. (Tr. 1374-1375, 1413-1414). 


36. Scarbrough knew Willis in 1961, and did ride to and from 
Oneida with him. He had general discussions with Willis Coucenting 
the Proposed station for Harriman, but nothing was discussed concerning 
Crowder's plans therefor. Scarbrough was not aware of Crowder's inten- 
tions regarding rates to be charged for advertising, and did not have con- 


versations with Willis about them. (Tr. 1371-1374). 


Freeman L. Crowder 


37. Crowder testified that he had two business deal ings with 
Burn. The first was in 1953 when he signed a lease for the studio in 
Burn's bank building in Rockwood for use in connection with the operation 
of WHET, and the second was the 1961 Burn purchase of the note Crowder 
held as a result of his sale of WHBT. In 1953, he knew Burn when.he 
saw him. The note was purchased as the result of Crosthwait's desire 
to exercise the debtor's pre-payment right contained in the note, and 
Crosthwait contacted Crowder to ask him to present the note to Burn at 


Burn's bank in Rockwood. .Burn is not a friend of Crowder, he is not 


Crowder's banker, they do not attend the same church, and they are not 


members of the same political party. He does not know where Burn lives, 
Crowder testified that he had not seen Burn for five years prior to the 

1961 meeting in Burn's bank when Burn bought the note. At that meeting 
were Crosthwait, Burn, Mr. and Mrs. Crowder, and a Floyd Hutchinson. 
Since 1961, Crowder has seen Burn twice, once when both attended a 
meeting with the Governor of Tennessee and the Senior Senator.of that 
State, and the second time was in the hearing room while this case was 
being tried. Neither then nor at any time has Crowder ever discussed his 
radio philosophy or the operation of radio stations with Burn. He had no 


reason to talk to Burn about those matters , and has never held such an 


intention or plan. (Tr. 1493-1497, 1513-1514, 1711). 


38. With regard to the purchase of the note by Burn's bank, 
Crowder obtained the note when he sold WHBT to Tubb, Snow and 
McDaniel in 1956. From the beginning the monthly payments of $835 
plus interest were made regularly, and Crowder did not wish to sell 
or otherwise dispose of the note and at no time ever talked to Burn 
about doing so. The note never was placed with a bank for collection. 
Because of the right to pre-pay clause in the note, Crowder had no 


choice but to permit Crosthwait to pay it off. (Tr. 1495-1497, 1703). 


39. With regard to the letters filed in 1961 by Crowder as a 
part of an amendment to his pending application for authority to 
construct WXXL, he roncived a request from his then Washington 
counsel, Mr. Jorgensen, to acquire such letters. Crowder was then 
enlarging his bottling plant in Livingston, and when Scarbrough vol- 
unteered to assist in acquiring the letters, Crowder Seen to 
do so. He discussed programming with Scarbrough before-Scarbrough 
made his contacts with the letter writers, but gave no instructions to 


Scarbrough as to how to conduct the survey. (Tr. 1518-1523, 1715). 


Crowder obtained the letter from Warren, and obtained the letter 


dated October 17, 1961 from A. B. Foster, the then Mayor of Harriman. 


The rest were obtained by Scarbrough. All of the letters submitted to 
the Commission were filed simply to show that a survey had been made. 


(fr. 1518-1523, 1562-1563). 


40. Crowder did list for sale both WHBT and WDEH. Marto 
Broadcasting Company, Inc.,did attempt to purchase WHBT by application 
so to do filed with the Commission of February 14, 1956. However, WHBT 
by contract dated April 13, 1956, was eventually sold to Folkways (Tubb, 


Snow, and McDaniel). Crowder sold both because he was a nervous 


wreck. He saw a physician, and was advised to get out of the radio 


business on a day-to-day basis. WDEH in Sweetwater was absentee 
owned, and the problems Crowder had with his Managers there caused his 
nervous condition. The first WDEH Manager became involved with a 
secretary, and the second became involved in local politics to the 
detriment of the station's business. As a result, Crowder sold both 


WBHT and WDEH. (Tr. 1483-1484, 1634, 1679-1681, 1700-1701). 


4i. Crowder's brother-in-law, McCoin,sold his automobile 
business, and wanted to engage in radio broadcasting although he hac 
no such experience. He asked Crowder to assist, and Crowder agreed. 
to do so upon the condition that after the station (WLIV in Livingston) 


went on the ai.’, Crowder would take no active part in its operation. 
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Crowder helped McCoin place WLIV on the air by engaging on 
hiring the consulting engineer, and ordering equipment. After the station 
began broadcasting, Crowder did nothing except to give occasional 
advice to McCoin upon request. Crowder visited the station only 
occasionally, signed no checks, signed no forms, and had nothing to 
do with the operational activities. McCoin did all the buying and 
handled all transactions. Crowder did not know that McCoin continued 
to list Crowder as General Manager and at no time did Crowder intend 
to deceive or mislead the C ommiseion regarding such listing. (Tr. 
1485-1487, 1514, 1711). Crowder drew some $4,000 to $5,000 

annually as dividends from WLIV. McCoin drew a like amount, and 

in addition received a salary of $100 weekly. Crowder drew no salary. 


(Tr. 1700). 


42. In 1956, Crowder purchased the Livingston bottling piant, 
and was busy enlarging it from 5100 to 25,000 square feet. While he had 
then and has now a plant manager, he supervised the construction him- 
self. Since Divingston is some 75 road miles from Harriman, he bought 
a house in Livingston to which he added a garage, intending to move 
there permanently. However, Mrs. Crowder preferred to stay in Hasriman, 


e 


so Crowder used the house only as a place to sleep while in Livingston. 


He constructed an apartment over the bottling plant, which he still 
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maintains. Neither the purchase of the house in Livingston, which he 
later sold, nor the construction of the apartment had anything to do with 
the fact that Crowder owned a 50% interest in WLIV. (Tr. 1482-1483, 1487- 


1493, 1607-1608). 


43. It was McCoin's desire to dissolve the McCoin-Crowder 
ownership of WLIV, and McCoin made Crowder a buy or sell offer of 
Sh ope Crowder elected to sell to McCoin since his experience in 
owning two stations before (WHBT and WDEH), one of which was an 
absentee ownership situation, dictated the undesirability of such dual 
ownership, and Crowder then had pending before the Commission the 
WXXL application for Harriman where Crowder resides. (Tr. 1489-1490). 
McCoin's attorney drafted the agreement whereby Crowder sold his 50% 
interest in WLIV to McCoin. At Crowder's insistence, McCoin personally 
lined out the phrase "...and for further consideration and in order to 
induce the said R. H. McCoin to purchase my interest in the above 
referred to enterprise". Crowder insisted upon the removal of the phrase 
because he did not wish to to sell and did not try, therefore, to induce 


McCoin to buy. (Tr. 1480-1482, 1595-1596). 


10/ McCoin had been, for two years, urging Crowder to sell his WLIV 
interest to McCoin, alfhough Crowder had said he did not wish to 
do so. (Tr. 1674). ; . 
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44, Burn had stated that Crowder had mentioned McMinnville as 
an example of virgin territory; i.e. , 4 small town which had no radio 
station. (Tr. 380). Crowder testified that he had no such conversation 
with Burn, and that the Commission's records would reflect that McMinnville 
now has two radio stations, one of which was constructed before WHBT in 


Harriman. He was not aware that McMinnville people were interested in 


establishing a radio station in Rockwood when Crowder owned WHBT. 


(Tr. 1501-1502, 1681-1682). Burn also had stated that he had a conversation 
with Crowder about radio tubes and changing the frequency of WHET by 
.Folkways. Crowder testified that he had no such Conversation and that 

he considers tube cost to be a relatively small item in a year's cost of opera- 
tions for a radio station. When he owned WHBT, it was operated on 1230 
kilocycles fulltime with 250 watts power. Folkways now operates on 1600 
kilocycles with 5,000 watts. Crowder has no independent knowledge of the 
results of higrier frequencies with more Power as contrasted to lower fre- 
quencies with less power. Nor does he know that the alpha tube in the 
final stage of a transmitter is an important tube. (Tr. 15 03-1504, 1703- 
1706). Burn also stated that Station WRKH was started in Rockwood when 
Crowder still owned WHBT and WDEH, and that it was about that period one 
of the conversations occurred wherein Crowder had related to Burn a radio 
Philosophy envisioning acquisition of a station with a thought to later 


selling at a profit. Crowder not only denied having such a conversation 
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with Burn, but pointed out that WRKH was constructed after Crowder had 
sold both WHBT and WDEH. (Tr. 1498-1499). Crowder was not aware 


during his ownership of WHET that establishment of a Rockwood station 


was even being considered. (Tr. 1681-1682). 
THE CARROLL ISSUE 


45. Station WHBT's 0.5 mv/m contour serves all of Roane 
County and parts of Loudon, Meigs, Cumberland, and Anderson Counties. 


It is operated on 1600 kc with 5 kw power, daytime only. WXXL is pro- 


posed to operate on 970 kc with 500 watts power, daytime only. 


(Broadcast Bureau Exhibit No. 1). Sales Management list the estimated 
population of Roane County as of December 31, 1965, as 41,600. 
(Broadcast Burvau Ex. No. 10). The population of Harriman is in excess 

of 10,000. (Tr. 492-493, 1279-1280). WHBT promotional material includes 
what is labeled a "WHBT Area Coverage Map" which Crosthwait testified 
reflects “to some degree" the area the station feels it is in a position to 

. serve. The shaded area is intended to show to advertisers the potential 
area the station could reach. That area covers all or parts of the Tennessee 
counties of Roane, Morgan, Anderson, Loudon, Campbell, Union, Knox, 
Blount, Monroe, McGinn, Meigs, Rhea, Bledsoe, Van Buren, White, 
Putnam, Overton, Fentress, and Scott. (WHBT Exhibit No. 12; Tr. 734, 


736). Crowder testified that in his opinion, major sales efforts for the 
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Harriman Stations would occur in Roane County, but that sales would not 


‘be confined to that county. (Tr. 1706-1708). One other radio station is 


Operated in Roane County, WRKH in Rockwood. (Tr. 840-843) 5 


\ 


FOLKWAYS' CASE. 


Harry Thomas Burn 


46. In advancing its position that Harriman could not eapront 
in the public interest a second broadcast service, Folkways relied in -part 
upon the testimony of Burn, who said that he isa"... student of the 
economic picture". (Tr. 368). About ten years ago, according to Burn, 
he felt that the then new station in Rockwood (WKRH) could not be success- 
ful. (Ir. 379). The station was established in Rockwood against the better 
judgment of Burn, because Burn ". - never did see how he (the station owner) - 
could survive as a matter of economy of the town and erent ". (Tr. 469). 
Although WRKH still exists in Rockwood, according to Burn, ",.. it barely 
is there". (Tr. 433). He has loaned funds from time to time to the licensee , 
of WRKH, and still believes that the station is not doing Se (tr. 434, 


469). 


ll/ See testimony of Crosthwait, ante, re his conversation with Mr. 
Holloway, the WRKH owner. 
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47. Burn's Rockwood bank, The First National Bank and Trust. 
Company, operates two branch banks, one in Harriman and one in Kingston. 
(Tr. 369). The Harriman branch was constructed about ten years ago, and 

_the Kingston branch was built in 1965. (Tr. 425-426). Burn testified that 
his bank for fifteen years has had an average annual growth of sixteen 
percent @s against the national average of four to five percent. (Tr. 

428). In 1960, its deposits were $4,305,443. Deposits have since 
increased to in excess of seven and one-half million with total assets 

of approximately eight and one-third million. (Tr. 427). The Harriman 
branch has acquired about a million dollars in savings accounts and an 
additional million in checking accounts. The Kingston branch has about 
one-half million in checking accounts and savings accounts have increased 


from $180,000 to about $475,000 to $500,000. (Tr. 379). Burn's bank 


for two to three years has been "loaned up". (Tr. 488). 


48. While Burn admitted that the economy has “ ...advanced to 
some extent” with some increase in employment over the last fifteen years, 
he feels that the economy is not healthy. He attributes some of the growth 
his bank has experienced to the opening of branch offices, and stated that 
in his view, when the public is concerned about the future, people increase 
savings accounts. (Tr. 477, 487). Burn felt that an increase in bank 


deposits not attributable to the opening of branch offices would indicate 
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a healthy economy. Economy is reflected, according to Burn, in helsing 
of retail sales, bank deposits, and payrolls of the area. | (Tr. 491). How- 
éver, he also said "I don't care what the national statistics may show. I 
4m testifying that the local Situation is not hea Ithy". (Tr. 492). According 


to Burn; the only new industry in the area is a steel mill.which has been in 


Operation a few months with some 200 to 250 employees. . (Tr. 492-493) . 


Anna Sue Birchfield 


49. Mrs. Birchfield is an ex-WXXL employee, having worked 
eeniine time from about October of 1966 for some five weeks - Scarbrough 
hired her and was her immediate Supervisor. (Tr. 874-875) - After about 
three weeks, Scarbrough told her that her work was not satisfactory. As 
4 result of unresolved disagreements, Mrs. Birchfield aetna job. She 
believes WXXL was not fair with her, although she was paid all that was 
Promised to her. (Tr. 886-887, 899-900). During her employment at 
WXXL, her husband was selling advertising for the Junior Chamber of 
Commerce which was broadcast by WHET, and during this period Mrs. 
Birchfield read advertising over the WHBT microphone as a STOO 2 


(Tr. 888-889) . 


50. Mrs. Birchfield stated that among other accounts which she 
sold while at WXXL were Dodson's Drive-In, Arnolds Insurers Agency, 


and Norris Creamery. With regard to the Dodson account, she sold 
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fifteen-minute programs for $12 and thirty-minute programs for $19.20. 


Although such prices are for yearly rates, Dodson was ona week-to- 


week basis. The price used was based upon Scarbrough's instructions 


to Mrs. Birchfield. (Ir. 876-880). As to the Aro]d account, she said 
Crowder told her to tell Arnold that Crowder had insurance with Arnold 

and it was coming up for er She told that to Arnold, and Arnold 
bought time on WXXL. (Tr. 880-882). She also sold advertising to 

Norris Creamery at prices based upon a yearly rate, although the adver- 
tising was ona monthly basis. (Tr. 883). Mrs. Birchfield testified r 
however, that all three accounts were carried consistently by WXXL during 


the term of her employment, and that she does not know whether they 


are still on WXXL. (Tr. 891-894). 


51. She tried to sell time to a Mr. Hedrick, but was not success- 
ful. Scarbrough indicated that the advertising would cost Hedrick 
nothing. (Tr.’882-883). She also was not successful in seiling time to 
Orkin Service even though Crowder told her to remind Orkin that Orkin was 
used by Crowder to spray the bottling plant in Livingston. (Tr. 884-885). 
This witness sold other accounts whik at WXXL, three of which she could 
remember, and all of which were sold at rate card prices. (Tr. 896-898). 
‘12/ Crowder stated that he did say that he was insured with Arnold and 


that Arnold: should buy from Crowder. He did not tell Mrs. Birchfield 
‘to relate that statement to Arnold, however. (Tr. 298-299, 346-347). 


Kenneth J. Crosthwait 


and 
Earl O. Wright, Ir. 
52. Wright is a public accountant practicing in Harriman with 
the firm of Rymer & Wright. His firm does the accounting for Folkways . 
He was used’ as a conduit for the introduction of certain of the financial 
Statistics and records Folkways wished to introduce into evidence and had 


no independent knowledge of other matters. (fr. 1031-1033). 


te, 


53. Folkways introduced ‘statistics which indicate that approxi- 


mately 80% of WHBT sales occur in Roane County. From September, 1965, 

to February, 1967, regional mdnational sales increased from 10.9% to 15.7%. 
. Sales in Oak Ridge for that same period decreased from 7 -6% to 5.1%. 

Roane County sales for that period went from 81.5% to 79.2%. (WHBT 


Exhibit No. 31). 


54. Roane County total retail sales rose from $31,857, 000 in 1963 
to $37, 454, 000 in 1965. Effective buying income for Roane County in 
net dollars was $59,374,000 in 1963. By 1965, it had increased to 


$66,864,000. (WHBT Exhibit No. 14). 


' 
55. Folkways selected for comparative presentation three 


periods of equal duration -- 1. September 1, 1964, to February 28, 1965. 
2. September 1, 1965, to February 28, 1966. 3. September 1, 1966 to 


February 28, 1967. Total sales in Period 1 were $40,759.14: in Period 2 
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$45,399.50; and in Period 3, $38,661.62. The Period 1 loss was $5,877.48; 


for Period 2, $2,779.89; and for Period 3, $4,097.20. (WHBT Wxhibit 32). 


56. For the fiscal year extending from July, 1962, through June, 
1963, salaries and commissions paid by WHBT totaled $49,177, of which 
amount Crosthwait as General Manager received $11,600. Depreciation 
was $9,266. For the next fiscal year, salaries and commissions rose to 


$53,107, of which sum Crdsthwait received $11,625. Depreciation was 


q 
$9,649. For the fiscal year from July, 1964, through June, 1965, salaries 


and commissions were $52,817, of which Crosthwait received $11,850 
(although from September, 1964, he iived and worked in West Virginia). 
Depreciation rose to $10,063. For the next fiscai year accounting 
period, salaries and commissions were $54,481, with Crosthwiat re- 
ceiving $11,000 thereof. Depreciation was $9,406. For the first two 
months of 1967 (the only portion of this year's finances made available 
by Folkways), Crosthwait still draws a salary as General Manager. 


(Broadcast Bureau Exhibit No. 3). 


57. Crosthwait does not know the average monthly number of 
advertisers who used WHBT in 1966 or for 1965. He guessed that about 
90 did so in 1964. He agreed Folkways had represented to the Commission 
in the past that for 1963 and 1964 such monthly average was from 100 to 
125 accounts. (Tr. 1781-1783). WHBT local sales to advertisers in- 


creased from $65,019 in 1961 to $78,794 in 1962, and to $80,476 
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in 1963. While the number of employees decreased from 14 in.1963 to 
ll in 1965, for the period from 1961 through 1962, the number of fulltime 


employees remained fixed at eight with one parttime. (Tr. 814-817). 


58. As a matter of practice, WHBT writes off all trade-out 
revenue with an equal value expense figure. In other words, trade-out 
advertising revenue is considered to be balanced as expense items. 
(Tr. 633,635). Trade-out figures were not supplied by WHBT, although 
Crosthwait guessed one such trade-out (Barbie and Ken account) 
would be about $1,000. The station has traded-out an automobile, 
Crosthwait said, and also has a trade-out with a stationery store in 
' Harriman, called "The Printery'and one for “Ivory's". (Tr. 642-643, 
655-656, 660-661, 664-665, 813, 865-867, 1787-1788). WHT col 
has paid expenses for building and maintaining a fall-out:sheiter in, 
the then residence of Crosthwait, and for a power cruiser which was 
never used for remote broadcasts as was intended. (Tr. 1275-1277, 


1280-1281). 


59. The bulk of WHBT revenue is derived from selling spot 


announcements as contrary to selling program time. (Tr..7 29). 
WHBT's present rate card has been in effect since February 15, 1963, 
with a low end spot rate for sixty seconds of $1.65. (Broadcast Bureau 


Exhibit No. 4). The WXXL low end spot rate for sixty seconds is $2.00. 


(WHBT Exhibit No. 5). From 1961 to its change in 1963, the low end spot 


rate for sixty seconds at WHBT was $1,95. (Crowder Exhibit No. 25). 


60. Crosthwait could not account for some of the prices at 


which time was sold by WHBT to advertisers, although he thought that 


some sort of special programming might have occurred. (Ir. 832, 838- 


839). When asked if he was going to testify that WHBT never sold 
under rate card prices, he replied "I didn't say that, sir". (Ir. 539). 
One such example is the Miller & Brewer account for which Crosthwait 
explained that the rate was either attributable to an annual purchase 

of 1872 spots or a package rate of 100 or over within one week. (Tr. 
921-923). Reference to the Miller & Brewer contract, however, 
indicates that while 1872 spots were ordered over a tweive-month period, 
the advertiser has the right to cancel “at any time". (Broadcast Bureau 


Exhibit No. 5). 


61. WHBT has dropped its affiliation with CBS, and as a 
result no longer is obligated to pay the annual $3,081 line charge cost. 
Much of the CBS programming canceled was news. Some CBS time was 
sustaining, some commercial. WHBT in the main has replaced the net- 
work news with wire service news, and has replaced CBS entertainment 
programming with records. While it could carry some local live 


programming in lieu of some of the CBS programming, 
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WHBT has not done so. (Ir. 758-759, 927-943, 1232-1237, 1238-1239). 


. 


62. WHBT is no longer a member of the National Association of 
Broadcasters. It no longer pays monthly dues to NAB of $17.50. (Tr. 
761). No staff members have been replaced. by newly hired.employees 
when they have resigned. Thusly, Grant Roberts was Station Manager 


until he resigned because of ill health in December of 1966. He was 


replaced by William Carrigan, who was already a member of the WHBT 


staff. Roberts received $9,325 in 1965 and-was not reduced in salary 
for the year 1966. Another employee, Eloise Wolls, was not'replaced 

after her resignation. During 1966, she received in excess of $2500. 
(Tr. 763-764, 862-864). Crosthwait was unable to explain the staff 

changes in duties or to give the names of particular staff members 


involved in the cut-back referred to in Paragraph 3 of WHBT Exhibit 


No. 13. (WHBT Exhibit No. 13, Tr. 760-761). 


63. WHBT has elimi a 4 once weekly fifteen-minute program 
‘called "Tennessee Sports" which was carried on a thirty-nine week basis. 
The program was paid for by WHBT, a cost the station no longer pays, 


and was carried partly commercial. (Tr. 764, 1226-1231). 


64. Crosthwait talked to Mr. Holloway, the principal owner and the 
General Manager of Radio Station WRKH in Rockwood, inquiring within 


the past few months as to the status of WRKH business. He was told by 
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Holloway that "business was good". (Tr. 840-843). 


CROWDER'S CASE 


Walter H. Scarbrough 


6S. , Scarbrough worked for Crosthwait at WHBT in the Summer 
of 1959 as asalesman. (fr. 1368-1369). During sales meetings, 
Crosthwait has expressed the Philosophy that if he had a few large 
accounts the smaller ones could go somewhere else. (Tr. 1370, 


13// 
i379). 


Freeman L. Crowder 


66. WXXL programs a full daytime program schedule seven 
days weekly. (Tr. 1523). It has no written contracts with advertisers. 
(Tr. 335-336). WXXL adheres to its rate card structure with the excep- 
tion of introductory offers which last a maximum of thirteen weeks per 
advertiser, and with the exception of meeting WHBT prices. (rr. 1490- 
i492). The Hedrick account was sold 364 spot announcements for $1.50 


per spot. House of Flowers was sold twenty-second spot announcements 


for $l per spot. (Tr. 1585-1586, 1698-1699). 


67. To Crowder's personal knowledge, there are at least 250 


potential radio advertisers in the Harriman area. (Crowder Exhibit No. 


ee ~ 
13_/ Crosthwait denied making the statement. (Tr. 1780-1781). 
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19, Tr. 1552-1557). There are two new plants in Roane County since 
1961, Roane Manufacturing Company (an apparél factory) and Tenrressee 
Forging Steel Corporation. Under construction is Beth-Tec Corporation. 
Three plants have expanded since 1961 in Roane County -- Yankee 
Lumber Company, Roane Hosiery Company and Adler Hos iery Company. 
(Tr. 1478-1479). There are two banks in Rockwood, two in Harriman, | 


and two in Kingston. (Tr. 1545-1546). 


68. Retail establishments in Roane County rose from 350 in 


1948 to 399 in 1963 with sales rising from $14,867,000 to $35, 001,000. 


Retail establishments in Harriman rose from 124 in 1948 to 156 in 1963. 


Retail sales increased in Harriman for that period from $8,074, 000 

to $16,068,000. (Crowder Exhibit No, 1). Average per capita 
personal income for Roane County increased 64.6 percent from 1950 to 
1960. (Crowder Exhibit No. 2). In constant 1950 dollars, Roane | 
County's average per capita personal income increased from 1950 to 
1960 by 33.8 percent. (Crowder Exhibit No.3). Total personal 
income between 1950 and 1960 for Roane County increased 65.4 
percent. (Crowder Exhibit No. 4). Total earned income for Roane 
County increased during the period from 1950 to 1962 from $21,193,000 
to $49,730,000, a change of 134.7 percent. (Crowder Exhibit No. 5). 


The number of families in Roane County for the period from 1950 to 


1960 increased by 29.6 percent. (Crowder Exhibit No. 7). The 
median family income for Harriman increased for the period from 1950 


to 1960 from $2133 to $4256. Total and per capita personal income for 


Roane County increased from 1950 to 1962 from $25, 243,000 to 


$57, 248,000. (Crowder Exhibit No. 8). 


69. Roane County trade and services retail increased total 
sales from $28,678,000 in 1958 to $35,001,000 in 1963. Annual pay- 
rolls increased for that period from $2,364,000 to $3, 013,000. 
Harriman's total sales increased from $11,110,000 in 1958 to $16,068, 000 
in 1963. (Crowder Exhibit No, 11). Roane County's population increased 
from 39,600 in 1961 to 44,900 as of March 1, 1967. During that same 
period, its consumer spendable income rose from $45,144,000 to 
$64,658,000. (Crowder Exhibit No. 13). Income per Roane County 
household in 196i was estimated as $3,655 which rose in 1967 to 


$8,647. (Crowder Exhibit No. 14). 


70. Between 1960 and 1966, deposits of the First National 
Bank, Harriman, increased from $9,689,112 to $15,743,104. 
(Crowder Exhibit No. 16). Between 1960 and 1966, deposits of the 
Rockwood Federal Savings & Loan Association, Rockwood, increased 


from $4,684,980 to $6,993,144, and deposits of the First National 


Bank & Trust Company, Rockwood, increased from $4,305:,443 to 
$7,218,239. (Crowder Exhibit No. 17). From 1960 to 1966, deposits 


of the Kingston Bank & Trust Company, Kingston, increased from 


$4,618,873 to $7,237,394, (Crowder Exhibit No. 18). 


CONCLUSIONS 


71. Over a period of eighteen years (from 1946 to 1964), 
Crowder has owned all or a part of three radio stations. He owned a 
minority interest in WHET from 1946, when the station was constructed, 
to 1950, when he obtained 100%. He continued to operate WHBT until 
its sale in 1956. Hence, this station Crowder owned all or a part of 
for approximately ten years, He constructed the Sweetwater station 
(WDEH) in late 1954 and early 1955, and sold it concurrently with the - 
sale of WHBT because of the state of his health caused by personnel 
problems in Sweetwater, Crowder's only absentee- owned station. 

He explained his reason for desiring to sell as wishing to retire. 

from the radio business. He did not at the time the applications for 
assignment of licenses were filed further explain to the Commission 
that his wish for retirement from the field of radio was motivated by 


his physician's advice concerning his nervous condition. 
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72. Meanwhile, in 1956, Crowder owned 50% of WLIV, and he 
was listed on the application for permission to construct as the proposed 
General Manager, an apparent inconsistency with his expressed wish to 
retire from broadcasting. Crowder, however, has explained that he 
performed no function in the day-to-day operation of WLIV after he helped 
his brother-in-law, McCoin, to get the station on the air, and did not 
know that McCoin continued, through the years, to list him as the General 
Manager with McCoin as Station Manager. After he put WLIV on the air, 
Crowder signed no documents, filed no applications or forms with the 
Commission regarding WLIV, hired no employees, supervised no one at 
the station, and gave no instructions. He testified that he, was rarely 
at the station, and that only upon occasion did he, at McCoin's request, 
give McCoin advice. Insofar as not being at the WLIV studio is con- 
cerned, Crowder's testimony was corroborated by Gallaher, who was 
employed at WLIV on a daily basis from 1958 on, and by Scarbrough, 


who visited the WLIV studios at least once a month. 


73. Whiie the purchase of a house in Livingston standing alone 


might be some indication of an intent to be active at WLIV, Crowder's 


ownership of the bottling piant in that community since 1956, his 


enlargement of the facility from 5,000 to 25,000 square feet while 
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acting as his own building supervisor, and the growth of that business 
refutes such indication. Crowder's testimony in no way is disputed as 
to these matters. Adding further weight are the facts that Crowder, while 


still owning 50% of WLIV, sold the Livingston house after having it for 


some three years, that he constructed an apartment at the bottling 


plant for use when he was there on plant business, ‘and that he still 
has and uses the apartment, even though he has had no ownership in 


WLIV since 1964. 


| : 74. According to Burn, Crowder expressed to him in a conver- 
sation of some ten years ago that the way Crowder felt money could be 
made in the radio business was to acquire a franchise, build up the 
business, and then sell. However, Crowder unequivocably denies that 
such a conversation or conversations occurred. Certainly Crowder's 
sale of WHBT and WDEH cannot be interpreted as falling within that 
philosophy in view of the evidence indicating why Crowder sold those 
facilities. The record is not in dispute either that Crowder did not wish 
to sell his interest in WLIV, and did so only after two years urging by 


his brother-in-law. 


75. There are other indicia usable for resolving the conflict 
in testimony between Burn and Crowder. Burn's memory was less than 
accurate about the circumstances of his bank's purchase of the so-called 
Crowder note. Crowder testified that he was approached by Crosthwait 
who wished to take advantage as the then owner of Folkways of the 
right to pre-pay, and that Crosthwait made the arrangements for Crowder 
to be at Burn's bank with the note for Payment thereof. Burn testified 
that Crowder had been trying to sell him the note before his bank finally 
bought it, and that he did not think Crosthwait wanted the note pur- 
chased in order to refinance Folkways. Crosthwait, however, confirmed 
Crowder's testimony. He stated that he did instigate the note purchase, 
that he did contact Crowder, and that he did make arrangements for 
Crowder to bring the note to the Burn bank for Payment as a part of his 
plan to refinance Folkways. Crowder had no trouble over the years in 
receiving $835 monthly plus interest, and at no time had he ever placed 
the note with a bank for collection. He also testified that he sold it 


to Burn because he had to do so under the pre-payment provision, not 


that he wished to get rid of the instrument. By virtue of the purchase by 


the Burn bank, Folkways’ monthly payment decreased from $835 plus 


interest to $500. On balance, the record supports Crowder. 
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76. Burn's memory was not accurate either as to his ownership 
interest in WOVE, the Welch facility principally owned by Cis thwait. 
The fact is that he is now and has been since Crosthwait bought the 
Station, an officer of that licensee, a director of the company, and the 
second largest stockholder. Folkways also is indebted to on Burn 
bank for some $23,000 and the bank is committed to lend an additional 
$15,000 to Folkways in furtherance of its plans to construct an FM 


station in Harriman. Burn frankly admitted that his interest in this 


hearing stems from the fact that ‘his bank is a lender of funds to 


Folkways, all of which have not yet been repaid. Under these cir- 
cumstances, it can hardly be said that Burn is a disinterested third 
party at this juncture even though his bank was denied standing to 
pursue the Petition to Deny it filed as a creditor of Folkways against 


the WXXL application. 


77. Crowder has denied having any intention at aay time to 
traffick in licenses, and he has denied ever conversing with Burn 
about the radio business. Since Burn testified that only he and 
Crowder were present at such conversations, resolution of the con- 


flict must be found other than in the testimony of a third party. 


./ 
te, 


Crowder's record of broadcast ownership and the circumstances 
surrounding each acquisition and disposal support his position. 
When coupled with the inconsistencies found in the Burn evidence, 
the fallibility of the Burn memory when tested against that of 
Crosthwait, for example, and the evident interest Burn has to 
insure the financial success of the WHBT and WOVE stations, his 
testimony must be rejected insofar as it might have tended to 


indicate a state of mind of Crowder some ten years ago. 


78. Willis, of course, simply said that Scarbrough 


thought the WXXL rates might be as much as 50% lower than those 


of WHBT. WXXL has been in operation since mid-August of iast 
year. Its rate card is higher in many areas of spot announcement 
cost, WHBT's principal income source, than is that of WHBT. 
Crowder has been meeting WHBT prices, but not underselling WHBT, 
Even assuming, for the sake of argument, that the Willis statement, 
denied catesoricaliy by Scarbrough, can be accepted at face value, 
WXXL prices indicate that such a situation has not happened. It 
must be remembered also that Scarbrough, at that time, was not 


employed by Crowder, and that he had no association with him as 


an agent or otherwise. He was not empowered to speak for Crowder, 
: 7 


and he has denied that the Willis conversation took place. The 


value of Willis' statement, under these circumstances, is de 


minimis, if indeed any value whatever attaches to it. 


79. The circumstances surrounding the acquisition of the 
so-called Program contact letters, particularly those obtained from 
Black, Harmon, and Warren, have been fully explored. Briefly 
stated, Scarbrough acting solely as a friend of Crowder's, upon a 
voluntary basis, obtained letters, on behalf of Crowder, from Black 
and Harmon. He drafted certain portions or all of each letter, but 
in both cases, the signatures more affixed thereto freely and 
voluntarily after the cohtents of the final products were read by 
the signatories. No pressure or coercion of any kind was asserted, 
and the retractions or changes made later by Black and Harmon were 
occasioned by criticism of the use of school system and business 
association letterheads and titles, not by the contents of the letters 
themselves. No representation was made to the Commission that 
Crowder personally obtained the letters, and they were submitted 
simply to indicate that a survey had been made, Scarbrough did 


discuss programming with both Black and Harmon. As for the Warren 
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letter, Warren also acted voluntarily and without pressure from Crowder 


or anyone on his behalf. His first letter, written himself, was 
laudatory of Crowder's business acumen and Crowder's character. 
Since it did not deal with the matters Crowder discussed with Warren, 
Scarbrough drafted a letter for Warren's signature which Crowder took 
to Warren. Again, Warren signed as a matter of choice. He had no 
quarrel with the substance of the letter, but felt that it might place 
him in a controversial position with Harriman residents where Warren 
was in the automobile business. Warren did not convey his reserva- 
tions about signing the second letter to Crowder, and Warren under- 
stood that the letter was intended to be submitted to the Commission. 
Under these circumstances, no intention to engage in trafficking can: 
be attributed to Crowder because of the manner in which the letters 
were obtained or submitted. It is noted also that Scarbrough obtained 
other letters for Crowder (none of which he drafted or assisted in the 
drafting) which were submitted to the Commission, and that Crowder, 


himself,obtained one from the then Harriman Mayor. 


80. None of the evidence presented on this issue is per-. 
suasive insofar as it was introduced to indicate an intention upon the 


part of Crowder to engage in trafficking. The fact that Crowder made 


@ profit from the sale of his broadcast interests has no significance in 
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the factual context surrounding each such disposal. In each case, the 


Price was fixed in the market place, and each facility was a going 


business. Crowder held his interest in one facility (WHBT) for 

ten years, certainly not the mark of one who is interesteal in trafficking. 
He acquired an absentee ownership station in WDEH, and sold both 
stations when his health deteriorated. He was not active in WLIV 

after it went on the air, and reluctantly sold his interest in that station 
after having held it for about eight years. Again, this is hardly the 

act of one who is interested in quick profits from the sale'of radio 
facilities, and the period of interest far exceeds the sorcniled three- 
year Rule now in effect. In short, the evidence presented dictates the 
conclusion that Crowder did not engage in trafficking in broadcast 


authorizations. 


81. Going now to the so-called Carroll issue, to determine 
whether the area to be served can support in the public interest more 
than the existing service, the record can permit but one Conciesions 
Each document in evidence indicates that retail sales are increasing 
for Harriman and for Roane County, that bank deposits are'increasing, 
that personal income is rising, that the number of families is increasing, 
that sales are up, that’spendable income is rising, that new business 


is coming to Harriman, and that old businesses are expanding. There 


are at least 250 potential advertisers in the Harriman area, and WHBT 
has not, at any time, had more than one-half that number ona monthly 
average. Rates for the two facilities are comparable, although WHBT 
had charged more for its advertising time prior to 1963 than it presently 
does. WHBT presented: no evidence as to advertisers it has lostas a 
result of the advent of WXXL. Its revenue statistics do not reflect a 
true picture inasmuch as they contain no revenues obtained as a result 


of so-called trade-outs. Crosthwait testified that WHBT did have trade- 


out accounts, one of which was estimated wouid run about $1000 per 


year, and that it had traded-out an automobile. Its Practice of 

writing off trade-out revenue by an equal amount of expense does = 
negate the fact that such trade-out revenue is a part of the total revenue 
received by the station and should be reported as such. We make 

no comment, at this time, about the practice of writing all trade-outs 
off with an equal amount of expense except to indicate that the practice 
for the purposes of this hearing results in an understated value for 
revenues. As to expenses, Crosthwait still receives compensation 
from WHBT at an annual rate in excess of $11,500, although he has 
stated on the record that since September, 1964, except for a few 


months preparing for this hearing, he has spent 90% of his time some 


te 


200 miles away in Welch, West Virginia, where he is the General 
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Manager and principal owner of WOVE. The expense figures also include 
depreciation, and amounts spent for such items as a fall-out shelter and 

@ boat, as well as unusual costs such as attorney's fees higher than normal 
because of the legal requirements of this hearing. On balance, the 
financial data submitted by Folkways, while showing a loss in each case, 
include deflated revenue figures and inflated expenses, As such, they 


are not reliable indicia of WHBT's financial status . 


82. Even assuming, arguendo, that WHBT is losing revenue 
which results in a loss operation as a result of the advent of WXXL, the 


record is essentially bare of evidence tending to show a commensurate 


loss in public service. While WHBT has canceled its CBS affiliation and 


has dropped one 1S- minute program which it was ca rrying weekly for 39 
weeks, there is no showing that the substitute Programming now carried 
is not in the public interest or is less so than formerly. No indication 
has been made that the Crowder station is not broadcasting in the public 
interest, or that the public would be adversely affected even in the un- 
likely event that WHBT would be forced to cease operation, WHBT has 
not related its substitution of jobs, Carrigan for Roberts as Station , 


Manager and the assigning the duties of Eloise Woll to others, to the 


public interest, and its general allegation that the public interest will 
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suffer in the future was not explained, expanded, or substantiated by any 
credible evidence. As to the other Roane County station, WRKH in Rock- 
wood, while Burn felt it was-not doing well financially, Crosthwait testi- 


fied that its owner had told him business was good. 


83. In sum, even assuming the service area of WHET to be 
limited to Roane County, the economy of that locale has been demonstrated 
amply to be expanding. Ranged against the statistical data in the record, 
all of which indicates a healthy economy, is the opinion of Burn to the 
contrary (refuted by the success of his own bank as well as the success 
of other competitive banks in the service area) and the financial data as to 
the WHBT ioss operation, which do not include all revenues and which do 
include paper expense figures for depreciation and a large salary for a 


General Manager who spends 90% of his time at another station in another 


State, where he also acts as General Manager. In consideration that 


Folkways carries the burden of establishing its financial instability, 
relating it to the economy and the advent of WXXL, and finally demon- 
strating injury to the public interest, it must be held on this record that 


it has fallen short in all three necessaries. 


For these reasons, it is urged that the application of F. L. 


Crowder, trading/as Harriman Broadcasting Company, for authority to 
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construct and operate a new standard broadcast station on 970 ke in 


Harriman, Tennes see, daytime only, with 500 watts power be Granted 
and that the Petition to Deny filed in this proceeding by peleways 
Broadcasting Co., Inc., be denied. 

Respectfully submitted, 


F, L. Crowder, tr/as 
HARRIMAN BROADCASTING COMPANY 


By__/s/ Donald E, Bilger 


1101 17th Street, N. W. Smith, Pepper, Shack. & L'Heureux 
His Attorneys 
Washington, D.C. 20036 


June 12, 1967 


CERTIFICATE OF SERVICE 


I, Connie Masquelier, a secretary in the offices of Smith, 
Pepper, Shack & L'Heureux, do hereby certify that I have on the 
i2th day of June, 1967, cause to be delivered two copies of the 
foregoing "Proposed Findings of Fact and Conclusions of Law" to 
each of the following persons: 


The Honorable Herbert Sharfman 
Federal Communications Commission 
Washington, D. C. 20554 

Hearing Examiner 


John B. Kenkel, Esq. 
Miller & Schroeder 
808 Munsey Building 
Washington, D. C. 20004 
Counsei for Folkways Broadcasting Co., Inc. 


John B. Letterman, Esq. 
Federal Communications Commission 
Washington, D. C. 20554 

Counsel for the Broadcast Bureau 


/ SQ onnter~N 
Connie Masquelier 
Connie Masquelier 
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: Before the 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 20554 
oon ; un 12.1967 
F.C.5 

In re Application of OFFICE OF Tt Seep 
F. L. Crowder tr/as 
HARRIMAN BROADCASTING COMPANY (WXXL) 
Harriman, Tennessee 
For Construction Permit 
* TO: The Commission 


BROADCAST BUREAU'S PROPOSED FINDINGS OF 
FACT AND CONCLUSIONS OF LAW 


* * * 
$31 ° 
84, The WHBT renewal of license (BR-1664) was filed Be 
October 31, 1951. The total assets of the station were then listed 
as $29,404.17. WHBT License File No. 2. Later, in 1954, certain 
improvements were made by Crowder at a cost of $2,046.81. WHBT 
License File No. 2 (See BL-5353). 
85. On December 7, 1954, Crowder filed an application 
(FCC Form 316) for assignment of the permit of WDEH (BAP-253) and 
of the license of WHBT (BAL-1919) from the Harriman Broadcasting 


1/° 
Company, Inc., to F. L. Crowder as an individual owner. In this 


1/ The construction permit for WDEH was issued September 15, 1954. See 
findings, below, as to WDEH. The inference which WHBT sought to establish 
from this evidence is that it represented a first step preparatory to 

sale, the idea behind it being to place the assets in the hands of Crowder 
as an individual to avoid double taxation, that is, once to the corporation 
and then to him on dissolution of the corporation. As a possible motive, 


this theorty has merit. 


application it was stated that F. L. Crowder was the owner of 100% 

of the stock of The Harriman Broadcasting Co., Inc., and that he 

desired to discontinue doing business as a corporation and upon 

approval of the assignment he would do business as an individual 

owner. Commission consent was granted December 14, 1954 and the 

assignment consummated on December 31, 1954. WHBT License File No. 2. 
2/ 

T. 1610-1614, 1678-1679. 

—— ee 

2/ It is observed that Crowder put both WDEH and WHBT up for sale on 

June 22, 1955, scarcely 6 months later. See Findings, below, at para- 

graph 94. The Bureau also notes at this point that the WDEH renewal 

(BR-3075) was filed on April 27, 1955 as was the WHBT renewal. Both 


renewals were granted on July 20, 1955. See WHBT License File No. 2 
and WDEH License File No. 1. ; 
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86. Application for renewal of the WHBT license was made 
on April 27, 1955. At this time, the associated balance sheet. for 
F. L. Crowder showed total assets of $154,229.01, with station 
equipment for WHBT listed at $42,086.01, and for WDEH at $17,150.00. 
Liabilities included notes payable to Gates Radio Co. and the First 
National Bank, Harriman, in the respective amounts of $11,423.00 
and $14,540.00. Net worth for Crowder was set at $103,532.44, 


WHBT License File No. 2 (BR-1664). 


87. On June 22, 1955, Crowder engaged Blackburn-Hamilton 
1/ 
to sell WHBT. WHBT Ex. 16. Following, on May 10, 1956, appli- 


cation was made for assignment of WHBT to Folkways Broadcasting 
Co., Inc. (BAL-2321). .At the time, Crowder gave as his reason that 
he: desired to withdraw from the broadcasting business in Harriman. 


He reported the original cost of WHBT station equipment to be 
———————— 
i/ On the same date he also put WDEH up for sale. WHBT Ex. 25. 


$53,102.70 and its present value as $18,649.52. WHBT License File 


No. 2; T. 1681. 
88. The agreed purchase price was $80,000, with $10,000 


down and the balance in eighty three installment payments of $835.00 
2/° 
each, with a final installment of $695.00. WHBT License File No. 2. 


SS 
2/ Crowder sold only the fixed assets and land. Accounts receivalbe 

and cash were retained. Crowder agreed, however, to convey all property 
free from lien or debt. : 


933. 


(BAL-2321). The sale price $80,000, less the present value of the 


equipment, $18,649.52, comes to $61,350.48, the profit of Crowder 


from the sale of the WHBT license. 

89. The Commission consented to this assignment on 
June 13, 1956 and it was consummated on July 1, 1956 with Folkways 
Broadcasting Company, Inc., assuming operating responsibilities 


as of that date. 


Matters Relating to the Acquisition and Sale of 
Radio Station WDEH, Sweetwater, Tennessee 


90. Application for construction permit for WDEH 
(BP-9334) was filed by The iaerioen Broadcasting Co., Inc. 
(F. L. Crowder 100% owner) on June 9, 1954. Total estimated cost 
of construction was given at $17,816.00. WDEH License File No. 1. 

91. The construction permit was granted on September 15, 
1954. Shortly thereafter, on December 14, 1954, the Commission 
consented to the assignment of permit (BAP-253) from The Harriman 
Broadcasting Co., Inc., to F. L. Crowder, tr/as The Harriman 
Broadcasting Co., an individual. The assignment of permit was 


consummated on December 31, 1954. As previously noted, the 


assignment of license for WHBT and of permit for WDEH were accomplished 


- 1 
_ simultaneously. WDEH License File No. 1. 


92. On February 1, 1955, application for license (BL-5625) 
was filed, giving total construction costs of $17,150.00. This appli- 
cation was granted February 17, 1955. WDEH License File No. 1. 


1/ Crowder testified that he was caused to sell WDEH and WHET due to ill- 
health, bu~ acknowledged that he had not advanced this as his reason prior 
to January 3, 1964. T. 267-268, 1601-1602, 

Scarborough testified that he worked for Crowder from 1952 until WHET . 
was sold in 1956; that during this time Crowder was operating WHET and was 
there in the course of such operation; and that, as far as sors So could 
tell, he was in goog health. T. 1385, 1389-1390. Scarborough added that Crowdey 
did not complain to him about having bad health. T. 1390. 

Crowder explained his later statement as’ to his health, saying that, due to 
management problems at WDEH, he had become a "nervous wreck; that he consulted 
a physician and that the physician advised: “Well, the only thing I can tell 
you is get out the radio business if that is what is causing you to be so. 

“nervous.” As.a result, Crowder testified, he took steps to sell these station 
An affidavit from the Physician consulted was not supplied. T. 1700-1701. 
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93. Application for renewal of license (BR-3075) was 
filed April 27, 1955. Attached was a balance sheet, listing 
WDEH at a value of $17,150.00. The renewal was granted July 
20, 1955. WDEH License File No. 2. 

94. On June 22, 1955, Crowder signed an employment 
agreement with Blackburn-Hami lton Company engaging it to sell WDEH. 
WHBT mel oe On February 14, 1956, application was made to assign 
WDEH to Marto Broadcasting Co., Inc. (BAL-2240). See T. 1679. 
However, this application was withdrawn on July 25, 1956. Then 
on July 34, 1956, a new assignment Proposal (BAL-2399) was lodged 
with the Commission. This proposed to assign the license to 


WDEH, Inc. The consideration was $52,500, with $10,000 down and 


12 installments of $500 each, followed by further installment pay- 
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ments of $600 per month until the balance owed was paid. The assets 
sold were the broadcasting station equipment, certain real estate, 
and specific operational contracts. The original cost of these 
assets was listed as $31,147.50 and its present value as $29,985.10. - 
Cash and the accounts receivable were retained by Crowder. WDEH 


License File No. 2; T. 210-224; See also 233-245, 1644-1645. 
Se 


“1/ On the same day, June 22, 1955, as previously found, Crowder 
executed an identical agreement engaging Blackburn-Hamilton to 
sell WHBT. WHBT Ex. 16. 

335 - 


95. Crowder gave as his reason for the sale simply 
that he desired to withdraw from the broadcasting business in 


Sweetwater at that time. See T. 1483-1485, 1618-1620, 1646-1647. 


As part of the application (BAL- 2399) , A. D. Smith, Jr., on, behalf 


‘of the assignee, included this statement: 


"Mr. Crowder had an unfortunate experience 
during last year with two different managers-- 
they were not completely honest in their 
business dealings, with the local people or 
Mr. Crowder. This had a very bad effect 
financially on WDEH. 


"The first of this year, Mr. Crowder was 

fortunate in securing a new manager who 

has shown a very steady increase in 

business every month." (BAL-2199, Letter 

August 1, 1956, A. D. Smith, Jr., to the 

Commission). 1/ ; 
Commission consent was given on August 29, 1956 and the assignment 
was consummated September 5, 1956. WDEH License File No. 2.- 

96. As a result of this transaction, Crowder realized 
a profit of $22,504.90 ($52,500.00 sale price less present value 
of $29,995.10). Adding this to the profit from the sale of WHET, 
$61,350.48, his dealing brought him $91,345.58. ° 


‘WV This quotation is not given for the truth of what was stated, 
only for the fact that the statement was made. 


Radio Station WLIV 
97. Application for construction permit for WLIV (BP- 


10326) was filed Jamary 23, 1956 by F. L. Crowder and R. H. 
1/ 
McCoin, d/b as Audio Broadcasters. WLIV License File No. 1. 


98. At the hearing WXXL witness Crowder testified that 
he had agreed privately with McCoin that he would be active only 
in formulating the plans for filing for WLIV; seeing that these 
plans were carried out, that is, contacting the consulting engineer 
and a lawyer; and taking the necessary steps to put the eexciee 
on the air. Also Crowder testified that he had made it absolutely 
clear to McCoin, his 50-percent partner, that he would not part#ci- 
pate on an active basis in the day-to-day operation of the station. 
T. 1717. Record evidence adduced by WXXL tend to show that Crowder 
was not active at all in WLIV's operation. T. 1308-1329, 1374-1378, 
1412-1415, 1424-1428, 

99. Crowder acknowledged that he did not disclose these 
arrangements to the Commission, and, in fact, had represented in 


the application that he would serve as "General Manager" of the 
2/ 
‘Livingston facility. T. 1717. 


i/ To place this filing date into the context of events, this was 

(January 23, 1956) approximately 6 months after Crowder listed WHBT and 
WDEH for sale with Blackburn-Hamilton (June 22, 1955); about 5 months 

prior to filing for assignment of the WHBT license to Folkways (May 10, 
1956), and 6 months prior to filing the WDEH assignment application, 

(July 30, 1956). 

2/ At the time this represenation was made, Crowder was a broadcaster of 
some experience and he recognized that the application as filed fairly 
represented to the Commission that he would serve as "General Manager" 

when the station became operational, as contrasted to the-period of con- 
struction. T. 1718. Crowder explained that he made an error in this regard 
and should have notified the Commission of what the actual plan was. T.°1718 
This was an error which was not soon corrected. It was repeated in the WLIV 
renewal applications (BR-3365) filed May 6, 1958, and May 2, 2961. This 
representation was not changed until the April 28, (Footnote continued on 


following page) 


100. Anticipated costs of construction were set at 
$11,875.00 and this was to be financed through "New Capital" of 


$15,000.00. The partnership agreement called for each partner to 


contribute capital of $7,500.00, she total needed for con- * 


struction. WLIV License File No. 1 (BP-10,326). 

101. The Commission granted the application (BP-10,326)- - 
on May 3, 1956. A modification (BMP-7341) was filed on August 20, 
1956, with no change in construction costs mentioned. Application 
for license (BL-6402) to cover construction permit (BP-10,326) 
and the modification (BMP-7341) was submitted on November 15, 1956. 


Therein the construction costs were recorded as $12,423.90. WLIV 
1/ - 
License File No. 1. 


- 


(Footnote 1/ continued from preceding page). 
1/ 1964, renewal of WLIV was submitted, a date subsequent to the one on 
which application was made to assign the station to McCoin (April 14, 
1964). WLIV License File No. 2. 
1/ In December of 1956 Crowder and his wife purchased several building 
lots and a residence in Livingston, Tennessee, a community approximately 
75 miles from Harriman, WHBT Ex. 3: T. 1482-1483. Subsequently, this 
residential property was enlarged by Crowder by the addition'of a garage. 
WHBT Exs. 4A and 4B; T. 277, 346. In 1957, and for some years following, 
Crowder spent Tuesday, Wednesday and Thursday night at his Livingston 
home and the other days at his Harriman home. T. 343. Subsequently, 
Crowder sold this Property, but maintained an apartment over his bottling 
plant in Livingston. He testified that he then Stayed at his apartment Monday 
through Thursday nights and returned to Harriman on Friday, then travelled 
back to Livingston on Monday. T. 344-345, 350-351, 1487-1488, 1607-1608. 
At present, he lives at his Harriman home, which he Has maintained for 21 
years, but still has his apartment over the bottling plant in Livingston. 
T. 202, 345, 1492. 

Crowder has been the sole owner of the 7-Up Bottling Plant in Livingston, 
Tennessee since 1956. This business has grown and profited. His franchise 
is for a 15-county area, part in Tennessee and some counties in Kentucky. 
Crowder places a value of $239,599.13 on the “building and plant equipment" 
used in this business. T. 262-265, 300-301, 1615. 


102. The partnership's pro forma balance sheet (accompanying 
BL-6402), as of November 14, 1956, showed cash in bank of $2,576.10 


and broadcast equipment of $12,423.90, with liabilities (partner- 


ship interest) of $7,500 each (total of $15,000) for McCoin and 


Crowder. The station was licensed by the Commission on Novehber 
26, 1956. WLIV License File No. 1. 

103. Application for renewal of license (BR-3365) was filed 
May 5, 1958. F. L. Crowder was listed as "General Manager" at ; 
Section IV, page 3, paragraph 12. WLIV's (Audio Broadcaster's) 
balance sheet as of January 1, 1958 showed cash of $7,281.85; 
broadcast equipment of $17,763.90; furniture and fixtures, $3,321.79; 
and accounts receivable $9,781.25, for a total of $38,148.79. Liabil- 
ities came to $5,894.29, with net worth given as ose oah oe 
Renewal was granted July 2, 1958. WLIV License File No. 1. 

3 104. Application for- renewal was filed May 2, 1961 (BR-3365). 
Again, Crowder was listed as "General Manager" of the station. The 
January 1, 1961 balance sheet showed cash of $1,387.62; broadcast 

. &quipment of $16,298.90; furniture and fixtures of $3,496.23; and 
accounts receivalbe of $16,455.30, totalling $37,638.05. Accounts 
Payable were set at $1,051.77 and net worth given as $36,585.28. 
Renewal was granted July 31, 1961. WLIV License File No. 2. 


a 
1/ This is apparently in error by $1,000.00, since the figures for 
liabilities and net worth agree to $39,148.79, not $38,148.79. 


105. On April 14, 1964, application was made to assign 
the license to McCoin. Crowder was to withdraw from the partner- 
ship (BAL-5077, BALRE-1094). As part of this application, McCoin 


and Crowder recited that McCoin had been the active manager in charge 


4 
of the day-to-day operation of WLIV; that McCoin desired to dissolve 


the partnership by purchase of Crowder's interest; and that McCoin 
had agreed to pay Crowder $50,000 for his 50-percent interest and 
that Crowder had agreed to accept this offer. WLIV License File. 
No. 2; T. 1489-1490, 1593-1596, 1645. 

106. The agreement of sale called for conveyance of license; 
.Physical assets and other property and equipment used in the operation 

of WLIV, but it specifically excluded undistributed profits (cash 

and accounts receivable) credited to F. L. Crowder's capital account 
on the partnership books as of "Closing Date," and, prepaid items 
which "should be prorated as of Closing Date." WLIV License File No. 
2 (BAL-5077). - 

107. A balance sheet for the partnership licensee = 
not furnished with this assignment application (BAL-5077) . However, 
while it was pending, the WLIV renewal was filed (BR-3365, April 28, 
1964). As part of the renewal, the parcoerenio balance sheet, as of 
April 1, 1964, showed cash of $8,682.25; equipment $16,298.90 with 


depreciation taken of $16,298.90, leaving a "zero" balance; furniture 


and fixtures, $4,513.00; and accounts receivable of $20,113.95, 
totalling $33,309.20. Under liabilities, there was accounts 
payable of $671.65 and a net worth of $32,637.55. WLIV License 
File No. ee Commission consented to this assignment on May 
Il, 1964. Following, on June 9, 1965, McCoin filed an application 
to assign his interest in the licensee to WLIV, Inc., for a stated 
consideration of $130,000. 

108. As found, Crowder invested a total of $7,500 in 
WLIV, At the time of sale, the assets had been faltyldenrectsraie 
Thus, Crowder had recovered back the full amount of his investment 
and his basis for gain was "zero." The total $50,000 he received, 
therefore, was profit. 
| 109. In addition for each year of operation Crowder testified 
he drew from $5,000 to $6,000. T. 1699-1700. Noting his assurance 
that he was not active at all during Cperettone: phases of the 
station's existence and further assuming operation from January l, 
1957 to January 1, 1964, 7 years, Crowder would have taken out as 


profit a minimum of $35,000. This is to be considered in light of 


1/ F. L. Crowder filed his application for WXXL on October 4, 1961. 
Crowder's balance sheet as of July 31, 1961 shows total assets of 
$351,609.48; liabilities of $87,900.48; and a net worth of $263,709.00. 
The Crowder balance sheet of June 30, 1966, filed with his application 
for an FM broadcast station to operate at Harriman, lists total assets 
of $381,012.16; liabilities of $82,985.70; and net worth at $298,026.46. 


his contract right to one-half of the accounts receivable at 
_ dissolution of the partnership, shown to be approximately $20,113 
at the time. Such would have brought him an added $10,000. 

110. As a total, then, Crowder would have realized a 
profit or $50,000, and had received other payments (as disburse- 
ment of profits) which would approach an additional $50,000, or 
in all $100,000. Adding this to his previous profit of $91,345.58 
on the sale of WHBT and WDEH, the figure involved in over $190,000. 


111. As indicated, Crowder's net worth is now about 


$298,000. His net worth at the commencement of his broadcast 


ventures was as shown, $54,481.67. The difference in these two 

_ net worth figures comes to $243,518.33, $190,000 of this is attri- 
butable to gains in the sale and investment in radio properties. 
Thus, as an ultimate finding, the Bureau proposes that Crowder, as 
a fact, profited in each sale, and that this profit has been of 
substantial magnitude in his overall capital growth picture. 


Matters Relating to the Motive and Intent of Crowder to Traffic 
in Broadcast Authorizations -- Testimony of Harry T. Burn. 
1/ 


112. Harry T. Burn was called as a witness for WHBT. 


Burn is a 16-year resident of Rockwood, Tennessee; a lawyer; and 
2/ : 
_@ banker. At present, he is a director, Chairman of the Board, and 


1/ The subject matter of his testimony was not included in any of the 
pre-designation pleadings and, therefore, was not before the Commission at 
the time it issued its January 12, 1966 opinion in Harriman Broadcasting Co., 
2 FCC 2d 320 (1966). 

2/ Burn and his family control the First National Bank and Trust Company, 
the bank to which reference is made in the text of the findings. T. 403- 
404. ‘ 


Trust Officer and member of the Executive Committee of the First 
National Bank and Trust Company of Rockwood. T. 367, 404. 

113. According to Burn, his first business transaction 
with Crowder was in the negotiations to establish auxilliary 
studios for WHBT in Rockwood. This was at the time Crowder owned 
. and controlled the station, in about 1951 or 1952. T. 370, 377. 
“But Burns said he knew Crowder socially prior to these negotiations. 


T. 370, 372. 


114, Such studios were built on the third floor of Burn's 
1/ 
bank building in Rockwood and leased and occupied by WHBT for 
2/ 
approximately five years. T. 376-377, 445. ' 


115. At the time of the negotiation of the lease, Burn — 
said he saw Crowder in the bank building every few days and visited 
with him occasionally, more on a social than a business basis. After 
this, according to Burn, he kept in contact with Crowder. T. 378. 
Burn placed these meetings in.point of time at thirteen to fifteen 


years ago, or in 1952 or 1954. T. 377, 430. 


1/ Burn has his law offices in the bank building on the second floor 
and, together with his banking duties, he was in the building on a 
consistent basis. T. 446. 
2/ Burn was not certain whether the lease was for a five year or a 
three year term. T. 377, 446. He did recall, however, that he and 
Crowder had worked together for three or four years on plans for the 
“remote studio for WHBT at Rockwood. T. 433. Apparently, Burn did not 
favor establishment of the Rockwood station because he thought it 
financially not feasible and fostered the idea of having WHET studios 
at Rockwood to meet local needs. T. 432-433. 
The bank spent between $3,000 and $4,000 in remodeling the space 
to accommodate it to radio needs. T. 445. 
The studios were vacated a few weeks after WRKH commenced opera- 
tion (May 9, 1957). T. 446. (See findings 116, et seq.) 


116. Burn testified he had a subsequent conversation with 


Crowder concerning radio broadcasting. T. 378, 430. This con- 


versation is alleged to have taken place about 10 years ago when 


“some financial interests from McMinnville, Tennessee," sought and 


obtained a construction permit for a new standard broadcast station 
1/ 
at Rockwood. T. 430-431. 


117. According to Burn, this (the fact that there were 


plans for a new station at Rockwood) became known around the time 
2/ 


Crowder was negotiating the sale of WHBT and WDEH. T. 379. At 

about this time Burn met Crowder and told him that he, Burn, regretted 
seeing another station come into Rockwood because of economic con- 
siderations. T. 432, 448, 450, 469. Crowder is alleged to have 
responded, in effect, that you could not make money on radio stations 
through operations, that you made money on radio stations by getting 

a license, building a good volume of gross income through 4 subsidy, 
and then selling the station. That, according to Burn, was the reason 


Crowder expressed no concern with the potential of local competition 


1/ This places the conversation in about 1957. The station referred 
to is WRKH. Application for construction permit for this facility 
was filed on July 3, 1956. The permit was granted February 2, 1957, 
and WRKH commenced operation on program test authority on May 9, 1957. 
It was licensed'on June 12, 1957. T. 449. This, of course, was after 
Crowder sold his interest in WHBT, the transaction for which had been 
consummated on July 1, 1956. See Findings at paragraph 89 above. 

2/ The sale of WHBT was consummated July 1, 1956 and the WDEH sale 
consummated on September 5,.1956. See Findings at paragraph 95 above. 
T. 448. Also Crowder listed WHBT and WDEH with Blackburn-Hamilton on 
June 22, 1955. 


from WRKH, since, "He didn't propose to operate @ station anyway 
1/ 


other than until the time he could sell it." T. 379, 436-437, 450. 
118. Burn further testified that he and Crowder had 
had other conversations of a “general nature," and one in particular 


after Crowder had filed his application for what is now WXXL. T, 380, 
2/ 
437-438. On this occasion, Burn asked Crowder why he had under- 


taken to bring a third station into Roane County, why had he not 
applied for one in a community that had no other radio station, in 
keeping with what Burn had understood from Crowder was his business 
practice in the broadcast field.. T. 381, 451, 463-464. In answer, 
according to Burn, Crowder explained that the management of WHET was 
incompetent, that they had undertaken to operate a "metropolitan 
station” in a small town; that they had changed the location of the 
Station on the dial from about the middle of the dial to the far 


right; and that they had increased power to 5000 watts. T. 381, 464-465, 


I/ Burn did not definitely say when this conversation occurred. He believes 
it was about ten years ago "this spring’ and that it took place in the 

lobby of the main office of his bank in Rockwood, Tennessee. T. 379. He 
could not place it more specifically because, "I naturally had a lot of con- 
versations with him." T. 379. Later he said it was in April or May of 1957, 
T. 430-432 at about 10 o'clock in the morning. T. 431. Still later he set 
the dates in February or March of 1957. T. 449. No one except he and 
Crowder were present. T. 432. Burn testified that there were other 

‘times when Crowder expressed the same point of view on this matter. T. 436, 
-451, 470-472, 

2/ Crowder's application for WXXL was filed on October 4, 1961. Burn 
testified that only he and Crowder were Present when this conversation 

is alleged to have taken place. T. 438. 

3/ Folkways Broadcasting Company, Inc., WHBT, made application to change 
frequency and power from 1230 ke, 250 watts, U., to 1600 ke, 5000 watts, 
Day, on July 10, 1957 (BP-11429). The construction permit was granted 

June 11, 1958. 


Also, Burn continued, Crowder elaborated that a 5 kilowatt trans- 
mitter was more expensive to operate than the one used by himself 
when he operated WHBT; that management policies of this sort would 


ultimately create a serious financial problem; and that he wanted 
1/ 
WXXL to be in a position to "fill the void." 7, 381-382, 464-465, 


119, To establish interest and bias of their witness, it: 
was Prought out on cross-examination that Burn met Crosthwait about 
: 2/ 
a year before he came to Harriman to operate WHBT. T. 384. Further, 


it was established that Burn had caused his bank to lend WHBT money; 
and that his bank had purchased Crowder's note representing money 


owed to Crowder on the sale of WHBT. T. 386-387, 


1/ Burn could not fix the date of this conversation. He did not recall 
any subsequent conversations. T. 382. 

2/ Burn could not set the date Precisely, but believes it was about two 
or three years after WHBT had been sold to Folkways Broadcasting Co., 
Inc. T. 384. 

3/ Burn testified that the bank took over the note about ten years ago 
this spring. T. 386, 389. This would place the transaction in 1957. 
Counsel for Crowder requested that a copy of the note be supplied and 
the Hearing Examiner so ordered. T. 388. The note was so furnished to: 
all parties by counsel for WHBT under cover of letter of May 25, 1957. 
The endorsement in question reads: ; 


"For value received, pay to the order of the 
First National Bank and Trust Company of 
Rockwood, without recourse. 

This the 2nd day of May, 1961 


F. L. Crowder 
Tommie Crowder" 


The endorsement being in May, 1961, Burn could not be correct as to 
the date the bank purchased the note. This transaction, as shown, 
occurred in May of 1961. 


T20. It was further established from Burn that WHBT 
had been refinanced twice. It appears that after Burn's bank 
purchased the note, Folkways (WHBT) continued to make payments on 


it, and then, at a later date, the bank again refinanced "the 
1/ 
whole thing." T. 390. Burn admitted that he considered the 


potential competition from WXXL "quite detrimental" i the WHBT 
loan now owed to the bank. T. 392-393. 

121. It was further established, again to show prejudice 
and ion that Burn's bank had lent Crosthwait money on occasions 
prior to the purchase of the Crowder note; and that Crosthwait and 
WHBT were customers of the bank. T. 405-408. In addition, it was 
brought out that Burn owns stock in WOVE, Inc. the licensee of WOVE, 


Welch, West Virginia, and is Secretary-Treasurer and Director of the 
2/ 
licensee. T. 440-443. And, also, other loans have been made by the 


Burn bank to individuals to permit them to purchase interests in WOVE. 


1/ Burn did not recall the date “the whole thing" was refinanced. T. 390. 
It was later developed that the bank had lent $25,000 to WHET on the 

first occasion (1961), plus taken a second note for $6,000.00 tepresenting 
interest on the $25,000 loan. T. 454-467. The $6,000 loan was set up 

.in @ separate account, because the “loan limit" of the bank in such cases 
was $25,000.00 T. 393. Still later (the second refinancing), the bank 
lent an additionai $25,000 to WHET, the outstanding balance of which is 
now approximately $23,000. This was in 1966. T. 400-401. 

' The first refinancing, representing, in part, money paid to Crowder by 
the bank, was satisfied in full by WHET out of operating earnings of the 
station during the first five years the note was outstanding. T. 394, 

2/ Burn's personally denied that he was still an officer and director or 

stockholder of WOVE. He said at first that he had given the stock in WOVE 

to his son and later that he had only promised to do so and had not made 

delivery of the certificates. T. 408-415. The Commission's ownership 

files indicate that Burn is Secretary-Treasurer, and director, and a 

Se eee See FCC Form 323, for WOVE, Inc., filed July 1, 1966. - 
. 1° 443, 


T. 416-418. Lastly, it was shown that Burn's bank has extended 
a@ line of credit up to $15,000 to Folkways (WHBT) with which to 
finance construction and operation of its proposed FM station at 
Harriman. T, 421-424, 444.445. 

122. On the subject of the Burn testimony, Crowder was 
specifically asked if it were not true that the reason he sold 


the stations here involved was in furtherance of his plan or scheme, 


Previously adopted by himself and discussed with Burn, to make E 


money in radio stations, not by operating them, but by building 
their rating up and selling them. Crowder replied, “I deny that 
100 percent." T. 351. 

123. As to the Burn testimony, Crowder recalled that he did 
establish a remote studio for WHET at Rockwood and, to the best of 
his recollection, maintained it for a period of about three years. 
But he, in substance, denied he had negotiated with Burn for these 
studios. He said he knew Burn when he saw him, but that in his life- 
time he had had only two business dealings with Burn, the first when 
he signed the lease for the Rockwood studios and the second in 196} 
when he sold the WHBT note to Burn's bank. T. 1494, _ 

124. Crowder explained that Burn vas not a friend of his; 


not his banker; that they don't attend the game church and “politically, 


we are on different sides of the fence." T. 1494-1495. Crowder 
categorically denied having seen or talked with Burn for a five 
year period prior to the day (May 2, 1961) he was called to the: 
bank to sell his note. T. 1495. 


125. As to the transaction involving the note, Crowder 


amplified that at the time of the sale of WHBT to Folkways Broad- 


casting Co., Inc., he took a note for $70,000 for the balance due. 
There was a clause in this note that allowed the makers to pay off 
the full amount if and when they wanted to do so. T. sto This, 
Crowder said, was the reason he met with Crosthwait-and Burn and 
others at the bank in Rockwood, in recognition that Crosthwait, 
representing the maker-corporation, Folkways, had a right to pay 
the note off and this is what they (Crosthwait and the corporation) 
wanted to do. T. 1496-1497. 
a 

l/ The note itself reads in pertinent part: "Privilege is given 
to make additional payments of Eight Hundred Thirty-Five Dollars 


($835.00) or multiples thereof, on the principal sums of this 
note at installment paying dates without penalty or interest." 


126, Crowder was read Burn's testimony relating to 
the alleged meetings and conversations, Crowder denied that any 
of the conversations or meetings had occurred. T. 1499-1506. 
Also, Crowder denied that he had ever been a customer of Burn's 
bank; and, in particular, he denied that he had ever told Burn that 
the way to make money in radio broadcasting was to buy a station 
or acquire a construction permit, put it up, and sell it at a 


profit, T. 1513-1514. 


127. As to the alleged conversation with Burn at the 


time he filed for the second station at Harriman, Crowder explained 
that he felt the cost of tubes in & year's operation would not be 
significant. He said he did not know what the cost of tubes in the 
final stage of a transmitter would be or whether the tube cost for 

a 1000 watt transmitter would be more than for a 250 watt transmitter, 
T. 1648-1649, In substance, he claimed that he really would not have 


known the particular significance of changing dial position or of the 
1/ 


other matters attributed to him by Burn in that particular conversation. 


d/ Crowder testified that he had little familiarity with the technical 
aspects of the operation of a radio station. For example, he thought 

it might cost more to operate a transmitter with 5000 watts compared to 
250 watts, but was not certain what the costs would be. He saia he had 
been told by his consulting engineer that he could get about as much 
coverage with 500 watts power on 970 ke as could be accomplished with 

5000 watts on 1600 kc, but testified he would not have sufficient know- 
ledge of his own to know whether this was so or not. In general, he 
professed to have little if any knowledge on technical phases of operation 
of radio stations and on such things he said he had to rely on advice from 


his:consulting engineer, T. 1703-1704, 
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128.: As to the establishment of WRKH, Crowder testified that he 
had been unaware that some people in NcMinnville, Tennessee, were 
interested in building a station in Rockwood at the time he was operating 
WEST, He said he learned this only after he had sold WHBT and could 
not recall having had any conversation with anyone (and Burn in parti- 
cular) either in Rockwood or Harriman concerning people from McMinni- 
ville looking around Rockwood with a view toward establishing a radio 
Station. T. 1681-1682. Later Crowder acknowledged that he had heard 
that a Mr. Spivey from McMinnville had applied for - construction 
permit for Rockwood, but he could not recall when he learned this. 
T. 1697-1698. 

129, Finally, Crowder affirmed, without any reservations - 
whatsoever, that the only times he had contact with Burn was when the 


lease for the remote studios for WHBT was signed (the first time) and 


when he sold the WHBT noteto Burn's bank (second time), aside from one 


casual meeting at a political tally, He said he did not know where Burn 
lives; has not seen him at any meetings of civic organizations in Roane 
County; or at social clubs; or even walking along the street. T. 1710- 


1713, 
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and also of WHBT. Then, on June 22, 1955, Crowder engaged Blackburn- 
Hamilton to sell both stations. 

20. Blackburn- Hamilton was successful in disposing of 
‘WHBT in the early part of 1956, and application was made on May 10, 
1956 to assign the license to the purchaser, Folkways Broadcasting 
Co., Inc, Subsequently, Blackburn-Hamilton found a purchaser for 
WDEH and on July 30, 1956 application was made to assign that license 
to WDEH, Inc. 

21. On January 23, 1956, at about the time Crowder was 
negotiating the sale of WHBT and WDEH, he and R. H. McCoin, his 


brother-in-Jaw, joined in filing for a new facility for Livingston, 


Tennessee. Each held a 50% partnership interest in the applicant. 


22. %In the WLIV application, Crowder was represented as 
the proposed station's general manager, However, he had made private 
arrangements with McCoin whereby it was agreed that Crowder would 
not participate actively in the affairs of the statidn. The findings 
show that he did not so participate. 

23. Crowder held his interest in WLIV until April, 1964, 
when he sold it to McCoin. McCoin, in turn, disposed of the station 
in June, 1965. 

24. In these three transactions, Crowder realized profits . 


of some magnitude. But, standing alone, the conclusion cannot be 


drawn that Crowder trafficked in broadcast authorizations, for 

from them the necessary tener: of intent cannot be demonstrated 

or even inferred. Thus, resolution of this issue must be based 

on further considerations, those relating principally to the soins 
- of Harry T. Burn, testimony placed in sharp dispute by Crowder, 

25. To put the disputed matters in Proper context, the 
findings show that Burn-has been a resident of Rockwood, Tennessee, 
for ame 16 years. He is a lawyer and banker and his petacinel 
Place of business is in Rockwood, but his bank has a branch at 
Harriman, 9 miles from Rockwood. 

26. Burn testified that prior to 1951 or 1952 he had known 
Crowder socially, but at about this time he commenced negotiating 
-with Crowder to establish remote studios at Rockwood which then had 
no local facility of its own. 

27. Following the negotiations, which were successful, 
Burn caused studios to be built in his bank building on the floor 
above thé-one anwhich Burn's law offices were situated. This was 
some time between 1952 and 1954. 

28. During this time,. Burn testified he saw and visited with 
Crowder in the bank building, and, from this time on, 1952-1954, he 
kapeitn contact with Crowder socially. 


29. Crowder denies he had any such negotiations or conversations 


with Burn, stating categorically that he had met with or talked with Burn 


only twice in his entire lifetime, when he signed the lease for 
the remote studios in the 1950's and in 1961 when he sold his WHBT 
note to Burn's bank. 

"30. Burn then testified that in about 1956, when it became 
known that some financial interests from McMinnville, Tennessee, 
were looking to build a station-in Rockwood, he had a further con- 
versation: with Crowder. At that time, according to Burn, he met 
Crowder and told him that he, Burn, regretted seeing another station 
come into the county because of economic considerations. Crowder 
Tesponded, Burn testified, that you could not make money on radio 
stations through operations, that you made money on radio stations 
by getting a license, building a good volume of gross income through 
4@ subsidy, and then selling the station. That, according to Burn, 


was the reason Crowder expressed and showed no concern over. the threat 


of competition from the Rockwood station, since, "He didn't propose 


to operate a station anyway other than until the time he could sell 
it." 

31. Crowder denies any such conversation occurred, stating 
categorically that in neither of the two meetings with Burn had he 
ever expressed such an intent or business practice. 

32. Burn further testified that he and Crowder had other 


conversations dealing with Crowder's broadcast business policies. 


In one of these, Burn recalled, he had learned that Crowder was 
applying for a new station at Harriman. This was in 1961. Burn 
asked Crowder why he had undertaken to bring a third station into 
Roane County, why had he not applied for one in a community that 
“had no other station, in keeping with what Burn had understood from 
Crowder was his business practice in this field. According to Burn, 
Crowder explained that the management of WHBT was incompetent; that 
they had undertaken to operate a “metropolitan station" in a small 
town; that they had changed the location of the station on the dial 
from about the middle thereof to the far right; and that they had 
increased power to 5000 Watts. Crowder elaborated, still according 
to Burn, that a 5 kilowatt transmitter was more expensive to operate 


than the one used by himself when he operated WHBT; that management 


policies of this sort would ultimately create a-serious financial 


Problem; and that he wanted to be in a position to "£111 in the void." 

33. Crowder emphatically denies this conversation occurred, 
Crowder professed to know little of the technical aspects of station 
operation and, for example, said he would not have known that changing 
dial position would have had such significance and denied generally 
that he had sufficient background knowledge in broadcast matters to 
have made the other statements attributed to him by Burn in this 


Particular conversation. 
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34. Crowder, in denying that any of these things testified 
to by Burn were true, emphasized that Burn was not a friend of 


his; not his banker; not a member of his church; and not’ a member 


of the same political party. Further, Crowder avered that he had 


not seen Burn at any meetings of local civic organizations; or at 
social clubs; or even walking along the street. 

35. The record establishes beyond all question that Burn 
was an interested witness whose testimony might be expected to 
favor WHBT, which it did. However, recognizing Burn's interest and 
friendship with Crosthwait, the principal owner of WHET, is strong, 
it does not follow that his testimony mst be rejected. Significantly, 
the facts taken as a whole are consistent with what Burn testified to. 
For example, WHBT remote studios were in fact built at Rockwood in 
Burn's bank building. They were leased and occupied for a number of 
years by WHBT when Crowder was owner and operator of the facility. 
Mr. Spivey from McMinnville did come to Rockwood to establish WRKH. 
This was, as claimed by Burn, at about the time Crowder was selling 
WHBT. 

‘36, Moreover, it is difficult to believe that these studios 
would have been built by the bank in its building without any contact 
at all between Burn, their chief sponsor, and Crowder, who was then 


in Harriman at WHBT. It seems reasonable that with the use being so 


specific (radio studios) there would have had been negotiations 
with Crowder and actual supervision and inspection of ‘them by him 
as the work progressed at Rockwood. For Crowder not to have been 


there at all, as would have to be the case if Crowder is to be 


believed, is simply not credible. 


37. Further, it would seem reasonable for Crowder to have 

possessed the type of knowledge that would have enabled him to 
relate to Burn his reasons for filing for the second CSCEIEE at 
Harriman, an apparent contradiction in his former polieteet In 
this regard, it would seem that Crowder would have readily known the 
significance of the change of dial position and of the expense in- 
volved in operating a station with a 5000 watt transmitter compared 
to one with 500 watts power, that was used by Crowder at WXXL. In 
these circumstances, the conflict in the testimony must be resolved 
in favor of Burn and Crowder's denial that these conversations occurred 
must be rejected. 

| 38. It must also be concluded that Crowder misrepresented 
himself to be the sole owner of the Harriman Billiard Parlor in appli- 
cations submitted by himself; and in holding himself out as the 
“general manager" in the WLIV application for construction permit 
‘and in renewal applications filed by the licensee of that station. 
It must further be concluded that Crowder was not candid in his 


testimony in denying that his station had any trade accounts; and 


979 


in his testimony, in general, relating to the rates his station 
was charging and their relationship to the published rates. These 
matters lend weight to the conclusion that Burn's testimony is to 
be accepted, notwithstanding his admitted financial interest in 
WHBT and his close association with Crosthwait. 

39. These factors lead to the ultimate conclusion that 
in the sale of WHBT and WDEH the requisite intent to traffic was 
present, This is particularly so with respect to WDEH, for the 
findings provide a sufficient basis for the inference that with 
respect to it the trafficking intent was formed and adopted by 
Crowder prior to the time construction of the station was com- 
pleted (February 1955) or at the very latest by June 22, 1955, 
shortly after its construction, when Crowder listed it for sale, 
together with WHBT. 

40. With respect to WLIV, the intent to traffic is 
not so well defined, for Crowder kept his interest in that facility 
for some years. However, for purposes of decision in this case, 
it is concluded that it is not necessary to consider the Livingston 
transaction in arriving at a determination under the trafficking 
issue. : 

hi. During the course of this proceeding, Crowder main- 
. tained, without any further corroboration, that the reason-he sold 


WHBT and WDEH was due to ill health. This contention, the accuracy 


of which was challenged by WHBT, was. advanced for the first time 
in the pleadings filed by Crowder and in testimony given at the hearing. 


“However, even if this explanation is accepted, it does not dise 

Sapate-Burn's testimony that Crowder's intent to traffic was 
present and it must be concluded that such intent was the under- 
dying force in his decision to sell WHBT and DEE. 

42, In the light of these considerats ons, the question 
for decision is whether the facts are sufficient to justify an 
adverse conclusion under the trafficking issue. We believe they 
are, While there may be some question as to whether the WLIV 
transaction constituted trafficking, it is patently clear that 
the two sales (WHBT and WDEH) ‘consummated in 1956, when examined 
in the light of Burn's testimony, require a conclusion that Crow- ; 
der engaged in the trafficking of broadcast licenses, As noted, 
the question of whether there was trafficking in thé third in- 
stance (WLIV), therefore, need not be resolved, 

43. In reaching this decision, we note that the Court 
of Appeals here ruled that the trafficking issue is a sensitive 
one vitally affecting the public interest represented by the Act 
administered by the Commission, The Court emphasized that licenses 
cannot be granted in the public interest to those that seek them 


for sale. rather than service, In Crowder's case, the Court said, 


the question is not whether the trafficking intent arose prior to 


1950 (when Crowder had a minority interest in WHET), but whether 


it arose at all, Folkways Broadcasting Co., Inc. v. Federal Con= 
munications Commission, supra, 8 RR 2d 2089, at page 2093. That 
a SSi0n, supra, 


it did arise and was implemented, there can now be no doubt. The 


findings demonstrate this to be so. In such circumstances, the 
law requires denial of Crowder's application for WXXL. Edina 
Corp. et al., lh FCC 2d 36, application for review denied, FCC 
66-946, released November lL, 1966. 


Accordingly, the application of F, L. Crowder tr/as 


Harriman Broadcasting Company (VWXXL) must be denied, 


Respectfully submitted, 
George S. Smith 


vy satanic 
Federal Communications Commission 


June 12, 1967 
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and the necessity to reject any of Crowder'’s assertions on disputed points 
in view of the wholesale number of instances in the record of Crowder's 
equivocation, lack of forthrightness and demonstrated (atenetcacwies in . 


testimony and representations to the Commission. 


E. Further Aspects of Trafficking ~ The Contrived “Community Survey" 
(Herein of Misrepresentations and Nondisclosures as to Community 
Need _and Demand for Crowder's Station). 


. 


57. Crowder'’s above-captioned application for a new station to operate 
on 970 ke at Harriman, Tennessee was executed by him on Septembér 30, 1961. It 


was filed with the Commission on October 4, 1961. At the time it was filed the 
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application contained a program schedule, but absolutely no showing as to the 
reason for its filing nor any showing of an expression of need, desire or 
interest on the part of the community for the station (BP-15122, Tr. 278). The 
application indicated that notices and communications should be sent to the 
individual applicant, F. L. Crowder at P. 0. Box 39, Livingston, Tennessee - 


(Tr. 303). The attorney who represented him at that time sent Crowder a letter 


35/ 


informing him that a community programming survey was needed (Tr. 1356, 1519). 


On November 13, 1961 Crowder filed, under his oath of November 8, an amendment 
to the application informing the Commission that he wished to amend the 


programming portion thereof, viz., Section IV, to show that 


35/ In 1960 the Commission had released its Report and Statement on Progr. n 
Policy, 20 R.R. 1901. Therein the Commission had pointed out, inter alia, 
that program policies must be “prepared as the result of assiduous planning 
and consultation covering two main areas: first, a canvass of the listening 
public who will receive the signal and who constitute a definite public 
interest figure; second, consultation with leaders fin community life - 
public officials, educators, religious, the entertainment media, agriculture, 
business, labor = professional and eleemosynary organizations, and others whé 
bespeak the interests which make up the community." Furthermore, the a 
Commission had at that time just released its Suburban Broadcasters decision 
20 R.R. 951, denying an application for lack of a showing that the program 
proposals were based upon ascertained needs of the proposed service area, 
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a community programming survey had been made, His language was that — 


the amendment, in that respect, “consists of letters evidencing our efforts in 


” 


surveying the community and its needs." (Tr. 279, BP~15122, WHBT Ex. 37). The 


amendment, and the letters, were submitted to the Commission with the intention 


of representing that a programming survey had been made (Tr. 1522-3). 
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58. The letters contained such statements as that Crowder's proposal 
for a second radio station in Harriman "would be a great help to our educational 
activities in Harriman" (WHBT Ex, 368), that "from the viewpoint of my official 
capacity as President of the Roane Gounty Chamber of Commerce we will most 
heartily welcome a new business and new voice into our communi ty" (WEBT Ex. 36-L), 
that "We of the Harriman Business Association feel that there isa great hope 
for a renewed business and civic effort in the. community and we know that an 
added public facility will be of great help in this ‘effort. I am particularly 
' interested in the plans you have discussed with me for poe the people a 
. better understanding of the businesses and businessmen through special programs 
thac you plan as a public service" (WHBT Ex. 36-M) and that Crowder's “offer of 
"public service' advertising...will aid us greatly" (WHBT Bx. 36-3). Crowder's 
sworn amendment, filed with the intention of representing to the Commission 
that a community ed paren had been done in connection sh the application 
(Tr. 1521), consisted of fifteen letters all addressed to Mr. ¥F. L. Crowder, 
and all were on the letterheads of various local, state and national organiza~ 
tions. They were addressed to Mr. ‘Crowder at Harriman, Tennessee. The letters 
were from the Superintendent of ‘Harriman City Schools, the Harriman American 
Legion Post, the Mayor, the Roane County Chapter of the peariees Red Cross, 
the aereinas Business Association, the Roane County Chamber of Commerce, the 


Tennessee Farm Bureau Federation, the National Music Camp, the National 


Education Association, the University of Tennessee Department of Broadcasting 
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4012: 
Services, and such Program suppliers as Georgetown University, the B.B. ico the 
Tennessee Highway Patrol and the Southern Baptists" Radio and Television 


Commission (WHBT Ex. 36 A-M, Tr. 1721-4), 


“ 


ae ashe - 
59. Crowder did not further amend his application and sat back await- 


ing Commission review and grant: thereof on the basis of those representations. 
Following Commission announcement that the Crowder application was being 
readied for final consideration and any parties in interest desiring to file 
a petition to deny mfiehe do so, such a petition to deny was filed by Folkways 
Broadcasting Company, Inc., the licensee of WHBT, (Off. Not. and Tr. 230). 
Pertinent to the instant findings, the WHBT petition raised the issue of both 
the sufficiency and bona fides of Crowder's sworn representation, in the 
November 8, 1961 affidavit, of the applicant's "surveying the community and 
its needs". The petition, with documentary backing, showed that at least 
three of the letters, namely those from the Harriman City Schools, the Roane 
County Chamber of Commerce and the Harriman Business Association, were not 
the official expression of the organizations which the letters purported to 
indicate. Further, so far as WHBT had been able to ascertain at that time, 
at least the Harriman City Schools’ letter, written by a Mr. Black, and the 
Harriman Business Association letter, signed by Mr. Harmon, had been prepared 
for their signature without any discussion with aoe cane Crowder, the 
preparer being an individual not identified in any way in Crowder's 
application, nanete Walter Scarbrough (WHBT Petition to Deny, Off. Not.). 
Crowder understood that WHBT's Petition to Deny required a response by hin, 


and he filed such a response being his sworn Opposition to Folkways" Petition 
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to Deny filed on January 8, 1963, The sworn Opposition included the 
affidavit of Walter Scarbrough, which explained his and Crowder's actions 


in connection with the community survey, as well as statements in the body ,of 
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the Opposition with respect thereto. Under oath, Crowder stated that the 


representations in the Opposition were "true and correct to the best of my 


knowledge ‘and belief". (Tr. 231, 234-5, and see Tr. 1419-20). 


60. In the pleading Crowder recited, under oath, that “none of the 
letters submitted were submitted as representing the opinion of & group or 
organization but only as representative of the signatory'’s opinion" and he 
went on to say that "the contacts made by Mr. Scarbrough were made in euch a 
manner that the contacted parties were comp letery and uy, SHE of the 
facts". He submitted the affidavit of Mr. Scarbrough and said "the sworn 
statement of Mr. Walter H. Scarbrough ... completely and fully sets forth 
the manner in which these contacts “were made in which the letters were 
obtained." (Tr. 1588). The Scarbrough statement, which Crowder stated to 
be true, contained such representations as "it was pointed out to each 
{of the persons from wien the letter had been obtained] that their statement 
was desired only to substantiate the fact that they had been contacted about 
the planned programming as it was felt by Mr. Crowder and his attorney that 
the Commission would desire this information,*** Although civic community 
club leaders were contacted, not a single person was asked to speak for his 
group, but only as an individual, unless the matter were taken up and 
official approval of the group's governing board was given eee el” The 


Scarbrough statement went on to say that he had jotted down “some representa- 
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tive ideas" which might be used by the respondents in’ making their statements 
but “this was notdone with the idea of writing a statement and just asking 
them to put their signature on it". Further, he said "in all cases the 
suggested statement was changed before the final letter was submitted, by 
mail from the individual citizen and not read by me to Mr. Crowder for 
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submission with his application." (Scarbrough affidavit of December 31, 1962, 


identified at Tr. 1418 and WHBT Ex. 35). 36/ 


61. With these representations of Crowder, the Commission ultimately 


granted his application without a hearing, finding that on the basis of the: 


explanation “a survey was conducted on the applicant's behalf" (January 14, 

1966 Memorandum Opinion and Order). When the January 14, 1966 grant-without-a- 
hearing was appealed to the U. S. Court of Appeals, both the Commission and 
Crowder contended that albeit the programming survey may have had some 
deficiencies,there was indeed a survey. With the above-noted explanations in 
the record, the Court held that the Commission's conclusion with respect to 

the adequacy of the survey and as to the absence of any misrepresentation or 
concealment with respect thereto would not be set aside, although the aspects 
of possible concealment and misrepresentation were weighed under the trafficking 
question and appreciably strengthened the necessity for’ a new determination as 


to whether Crowder could be found to be qualified, (See January 5, 1967, 


36/ A further reference will be made to the Scarbrough statement adopted and 
sworn to by Crowder in his pleading, but at this juncture it should be found 
that Crowder submitted the statement under his own oath which included the 
statement that every letter in the so-called community survey material had 
been submitted directly to Crowder by the writer and not even read by 
Scarbrough. The pertinence of this finding will be pointed out infra, 
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Decision, cited supra). The aforegoing findings have been set out first in 
this section of the Findings because they indicate the basis upon which the 
initial "clearance" was given. The following findings show (a) that the 
attempted misrepresentations and concealments in the obtaining and filing of 
the so-called "community survey" material contained even more concealments and 
misrepresentations than initially contemplated by either the Commission or the 
Court, and (b) that the excuses and explanations proffered by Crowder in his 
sworn earlier "explanation" itself contained misrepresentations and concealments. 
1015' 
In some instances the following findings will repeat earlier ones relative to 
Crowder's first or second explanation so they may be read orien against the 


facts as developed on this record. 


62. When the Harriman application was filed, Crowder was busy enlarg- 
ing his bottling plant in Livingston, spending Mondays through Thursdays 
there, and didn't have time, according to him, to make any survey of the 


community's needs and desires (Tr. 344, 1356, 1519). One day Crowder went to 


Scarbrough’s home and told Scarbrough that he had received a letter from his 


attorney in Washington indicating the need for proof of a community program 
{ 

survey, stating that letters were required "substantiating the fact that the 

proposed programming for his proposed new station had been discussed with 


them". Scarbrough saw the letter from the attorney, and agreed to help 


32/ 
Crowder obtain such letters. (Tr. 1256, 1358). 


37/ See Fndg. 57, Fn. 35, supra, A request for production of the. letter was 
made, but Crowder said he hadn't kept a copy (Tr. 1721-2), 
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63. When Crowder asked Scarbrough to help him prepare a showing that 
a community survey had been made, the request occurred during a "casual visit 
at his home”, There was no meeting or discussion between the two, and 
Crowder did not discuss with Scarbrough his programming plans or show him any 
of the material. (tr. 1714). As brought out on the record in this hearing: 
"Q. At that time did you discuss with him or show him any 
of your papers which set forth the programming plans 
of yours for WXXL? 


No, I didn’t. I had already filed the application.": 


(Tr. 1714). 


Crowder testified that he gave Scarbrough no instructions or information and 


just left the matter up to him, since Crowder was busy constructing an addition 


to his bottling plant in Livingston. (Tr. 1715). 
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64. Crowder set out to get one letter himself, calling Mr. William K, 
Warren, a principal in a Ford agency in town and the President of the Roane 
County Chamber of Commerce. Crowder asked Warren to write a letter in his 
behalf and he asked that the letter be written by Warren as President of the 
County Chamber of Commerce. (Tr. 1761). When Crowder asked Warren for the 
letter, there was no discussion of any plans that Crowder may have had for 
programming the station (Tr. 1767). This request was ae on or about 
October 10, 1961. Warren understood from Crowder that the latter wanted a 
statement as to Crowder'’s ability and character and Warren commented on such 
matters in the letter. (Tr. 1771). Warren left the letter in his office to 


be picked up by Crowder (or perhaps it was mailed to him, Warren couldn't 
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recall definitely), (Tr. 1761). A few days later, Crowder brought back to 
Warren his October 10th letter and told him that it wasn't the type of letter 
that Crowder wanted. At that time Crowder brought back the text of a second 
letter. (Tr. 1761-2). The first letter, according to Crowder, "was not 
emphatic enough, I felt, as I felt he should have written". (Tr. 1655). 
Accordingly, Crowder had Scarbrough prepare the new letter ron Mr. Warren 

to sign as President of the Chamber of Commerce (Tr. 1660-1), which he 


brought to Mr. Warren on October 17, 1961. 


65. Upon reading the letter prepared for his signature by Scarbrough 
and brought to him by Crowder, Mr. Warren first declined to sign it, telling 
Crowder that he felt it might be a controversial matter and he preferred not 
to get involved. However, Crowder told him that the matter would be 
confidential and his name would never be revealed, albeit the letter would 


be filed with the application. ‘Upon that representation, Warren signed the 


second letter. (Tr. 1764, WHBT Ex. 36-L). Mr. Warren, who was subpoenaed 


to testify, stated that the first letter, which simply concerned Crowder's 
10177 

business ability, was of his (Warren's) own composition and freely given without 

reservation (Tr. 1768), but when the Scarbrough-written“letter was presented to 

him by Crowder he had reservations but finally signed it because he felt that 

as a businessman "living in a small community, a man has to straddle the fence 

and try to appease everyone. You get yourself involved in things which some- 


times you maybe would really not; yet, at the same time, if you can't do the 


job, why maybe you should step aside. So I signed the letter". (Tr. 1766). 


JA 398 


Retnea stated that the Scarbrough-prepared letter which he signed, and which 
Crowder submitted to the Commission under his, Crowder's oath did not reflect 
his Sriies It was pointed out, for example, that the suggestion in the letter 
that the writer was "especially gratified to learn of your [Crowder] desire 
to make a part of your time available to public information through Chamber 
activities" might be construed as a statement that the existing station, WHBT, 
was doing an insufficient job, and in Mr. Warren's view the existing station 
was doing a sufficient job. (Tr. 1772). The only discussion Crowder had with 


Warren about programming concerned Warren's comment that the existing station 


had ‘been cooperative in promoting civic events (Tr. 1772-73) 22/ 


66. The persons whom Scarbrough was to contact had no relationship 

to persons or organizations who might participate in a program (Tr. 1715). 

One of the persons to whom Scarbrough went for a letter was the superintendent 

of schools. Mr. C. R. Black was subpoenaed and testified at the hearing. 

He has lived in the Harriman area for some thirty-eight years and was 

principal of the Harriman High School from 1929 through 1937, and after a 

38/ These facts were. unknown to the Commission at the time of its January 14, 
1966 grant without a hearing. At the time WHBT had filed its Petition to 
Deny, in December of 1962, Mr. Warren was no longer President of the 
Chamber of Commerce and had removed from Harriman and the question as 
raised in the Petition to Deny concerned only the lack of official action 


of the Chamber. (See Zirkle letter). 
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year's leave of absence came back to the school system as Superintendent. He 


served in that capacity until he retired on July 1, 1964, He was the Superin- 


tendent of the Harriman city schools in 1961. (Tr, 1736-7). Mr. Black testi- 
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fied that a few days prior to October 13, 1961, Walter Harold Scarbrough, whom 
he knew, talked with him and said he, Scarbrough, wanted a seu radio station 
and asked if Black would write a letter on behalf of such an endeavor, Mr. 
Black testified that he had known Scarbrough a long time and for that reason 
would be glad to write a letter to help him. (Tr. 1738). A few days later,'on 
October 13, 1961, Scarbrough returned with a letter High ores had pre- 
pared and handed it to Black and asked him to sign it. The letter was all 
written out, as Mr. Black testified, and although Scarbrough suggested that he 
might delete any portions Black found objectionable, Black hurriedly handed the 


formed letter to his secretary and had her copy it and affix his, Black's, 


signature thereto. (Tr. 1739, WHBT Ex. 36-B), 


67. Mr. Black never had any conversations with Crowder with respect to 
the radio station (Tr. 1739). Mr. Black testified that he was in a hurry on 
October 13th when Scarbrough oer the formed letter to him and he didn't 
take time to thoroughly read the letter, but simply passed fe on to his 
secretary and it was copied = Harriman School stationery and she affixed 
his signature. Mr. Black testified that he disagrees with the tenor of the 
letter prepared by Scarbrough to the extent that it suggests that the exist- 
ing station was not doing a sufficient job and to the extent that: it suggested 


that Harriman needed another radio station. (Tr. 1741-3). This letter, pre- 


pared by Scarbrough, was submitted by Crowder with his amendment with the 


intention of representing -o the Commission that a community programming 


survey had been accomplished (WHBT Exs. 36-B, 37, Tr. 1521-3), 
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68. James W. Harmon testified in response to a subpoena. In 1961 he was 

the Manager of the Princess Theater in Harriman and the President of the Harriman 
Business Association. (Tr. 1748). In the week prior to October 26, 1961, Mr. 
Scarbrough asked him to write a letter supporting a proposal by Crowder for a 
new radio station, Mr. Harmon testified that “Having known Harold [Scarbrough] 
for several years and liking him as a person and everything, and my nature being 
in the business I was in, in that I wanted to accommodate people, I told him I 
would go ahead and write a letter". (Tr. 1750). However, Harmon testified he 
was busy and put off writing the letter, and Scarbrough came by on several 
other occasions to ask him for it and finally, on October 17, 1961, he told 
Scarbrough to go upstairs with him to his office (in the Princess Theater) and 


¢ 


he would "jot off a letter". (Tr. 1750). When they got upstairs to the office 


he found that Scarbrough had two or three pages of suggested material and 


Scarbrough told him to read them over and to use those he thought were 
appropriate. After the letter was written, Harmon asked Scarbrough how he 
wanted the letter signed -- because Harmon was both the theater Manager and the 
President of the Harriman Business Association — and Scarbrough told him to 
sign the letter as President of. the Business Association, which Harmon did. 


(Tr. 1750). 


69. Crowder never had any discussions about programming with Harmon, 
but the letter submitted by Crowder as part of his sworn representation to the 
Commission included the statement, addressed to Crowder, that the write, Harmon, 


was “particularly interested in the plans you have discussed with me ...." 
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and contained references to "your proposed program schedule" (WHBT Ex. 36-M). 


Furthermore, until the matters were developed at the instant hearing, Crowder 


never changed that representation, and particularly left it standing when he 
1620 


filed the sworn opposition dated January 3, 1963 (Crowder Opposition to WHBT 


Petition, Off. Not. and Tr. 235, 1588). 


70. Crowder's witness and his agent in securing the letters, Walter H. 
Scarbrough, testified that with respect to the Harmon letter he tried on three 
occasions to get a letter and finally, on October 26, 1961, finding that 
Harmon had still not written one.went up to Harmon's office and typed up a 
letter form on Harmon's typewriter there (Tr. 1365). iarmontdeniod this, stating 
that Scarbrough did no typing in his office but rather that Scarbrough had 


suggested statements which he got Harmon to use in the letter (Tr. 1755-6). 


71. Scarbrough played no part in the preparation of the programming 


te, 


material in the application. He had neither worked with Crowder in the 
preparation thereof (Tr. 1421-2), nor had Crowder shown him the proposal 

(Tr. 1523, 1714). As above found, Scarbrough obtained the Harmon and Black : 
letters and prepared the Warren letter which was submitted by Crowder to the 
Commission. Scarbrough obtained all the other letters filed by Crowder, except 
possibly that from the Mayor. (Tr. 1561-4). The out-of-town leccers he obtained 
by writing a letter and asking that the recipient send a letter back to Crowder. 
Scarbrough claimed he couldn't recall whether he signed the Enrico letter 


"F, L. Crowder" or signed his own name but in any event asked the addressee to 
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send the return letter addressed to F. L. Crowder at an address in Harriman, 


(Tr. 1408-9, 1425-6). 


72. The letters obtained by Scarbrough were sent by him to Crowder in 
Livingston and Crowder acknowledge receiving them from Scarbrough rather than 
from the letter-writers (Tr. 344, 1575). Although Crowder conceded that he 
knew how the letters reached him, no explanation was offered as to why he let 

1621 , 
remain standing unchallenged the statement in the January 1963 “explanation” that 


the final letters were all mailed directly by the writers’to Crowder and not even 


seen by Scarbrough (WHBT Ex. 35 for identification; Tr. 1568-70, 1571) =! 


73. After Crowder obtained the so-called programming ‘survey letters, he 
did not attempt to adjust or amend his program proposal in any way to reflect any 


information he may have obtained as a result of the survey (Tr. 1716). Although 
1 
the letters were submitted to the Commission by way of a sworn amendment for the 


specific purpose of representing that a community survey had been made (supra) , 
Crowder concluded his many versions of the transactions with a claim that his 
attorney's letter anent the survey didn't indicate that the Commission was 
interested in the matter (Tr. 1714) — but he couldn't produce the letter 


(Tr. 1722). 


39/ The earlier explanation set out in Scarbrough's statement which was 

reviewed and sworn to by Crowder (Tr. 1570) is in the Commission's files and 
may be officially noticed. WHBT moved that it be admitted into evidence in 
this hearing, as WHBT Ex. 35, but the Examiner declined to admit it, missing 
the point that it was being offered as an earlier representation by Crowder 
in view of the affidavit's direct reference to his participation ‘and 
Crowder’s adoption thereof under oath. (See Tr. 1784-6). Ar exception to 
that ruling is preserved. 
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F. Indications of Trafficking in WXXL Operations. 


74. Since outward manifestations can be utilized in assaying intentioh, 
evidence concerning Crowder'’s operation of station WXXL since August 11, 1966 
was adduced and considered on the record. Whether Crowder applied for WXXL in 
furtherance of a bona fide intention to provide programming to meet a community 


need or whether the application was an implementation of his earlier statements 


that the way to make money in the radio business was not by operation but by 


building up the size of revenues and then selling for a profit, can be considered 


against the following findings. 


75. Crowder's application for the new station in Harriman contained 
* 

an exhibit representing specific programs to be carried (Tr. 301). The 
proposal was never amended, and it constituted Crowder's representation to 
the Commission as to his reasons for desiring a station, namely, to provide 
such programs (Tr. 304-304b). In the proposed program schadales Crowder 
stated that he would carry a five minute Harriman School News program five 
days a week. The program was classified as educational, local, sustaining. 
The program has not been carried at all, on any day of the week, (Tr. 307). 
There was a representation that a 30-minute live, discussion, sustaining 
program, broadcasting the activities of the Harriman City Council, would be 


carried every Saturday. This program has never been carried since the 


station went on the air (Tr. 316). 


76. The original program schedule specified a 30-minute Saturday 


afternoon live, sustaining program entitled "Student of the Week", but that 


- 


program isn't being carried (Tr. 316-7). The original program schedule 
listed a 15-minute local, agricultural, sustaining program for Saturday 
afternoon entitled "County Agent". That program has never been carried, 
neither on a Saturday nor any other day since WXXL has been in operation 
(Tr. 316). The proposed schedule included a 15-minute farm report, 
classified as local, agricultural, to be broadcast five days a week, and 
Crowder didn't know whether it was being carried (Tr. 304b-304c) nor could 
he show that it was carried. (See Tr. 319-22). The original schedule 
proposed a local "Sports Today" program for 15 minutes on Saturdays, and 
after first equivocating, Crowder conceded that no such program was carried 
on Saturday or any other day of the week and the only sports news that may 


be on the station is taken from the news wire (Tr. 317-8). 
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77. The program schedule which Crowder represented to the Commission 
would be implemented, and concerning which he filed the hereinabove-discussed 
affidavit of a community survey, stated that a half hour local, live, sustaining, 
discussion program would be carried every Sunday erences entitled "Our Civic 
Clubs". Such a program has never been carried on WXXL since the station 
commenced operating last August (Tr. 318). The original program schedule also 
listed a live, sustaining 30-minute educational program on Sundays called 
"Harriman High School Today". Such a Program has not been carried although 


there may have been one or two tape recordings of the high school band which 


were broadcast. With respect to this program, Crowder claimed "We checked 
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and they weren't interested" (Tr. 318). Crowder's program proposal stated 


that a 30-minute live, sustaining discussion program entitled "Youth Speaks" 
would be presented on Thursday afternoons, but such a program has not been 


carried on WXXL (Tr. 319, 321). 


78. Crowder was given the opportunity to show that substitute 
programs for the omitted ones were being carried (Tr. 319-20), but no showing 
was made by him on this record as to such substitute. As the Examiner 
pointed out, absent that showing neither any specific program in the original 
schedule nor any related substitute could be deemed to have been carried 


(Tr. 319-20, 322). 


79, Crowder's commercial practices also give indications that he 
applied for and is utilizing WXXL consistently with his earlier-expressed 
¢ 
philosophy, i.e., to buidd up the advertising revenues in any way possible 
and then when the list of advertisers on the station makes it attractive to 
ns 
S0Q/ These findings might be read with the findings concerning the represent- 


ation, or rather the misrepresentation, practiced by Crowder in 
connection with the submission of the Chamber of Commerce and Harriman 


School System letters, supra. 
} 4624 
a@ purchaser, sell the station for a profit. WHBT introduced into evidence a copy 
of WXXL's rate card (Tr. 284-5, WHBT Ex. 5). Crowder was shown the rate card 
and at first claimed that they were the rates utilized by him to sell advertiging 
on the station since it went on the air in August. Eomevertieren further 
questioning he conceded that he sold advertising for less than the rate card 


rates (Tr. 285), He attempted to justify the less-than-rate card-sales on the 


Yee 
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ground that he was "meeting his competition", but that explanation didn't hold 
up because, for example, where he was selling a 30-second commercial spot 
announcement for $1.25 a spot the "competition's", i.e, WHBT’s, rate of $1.25 
_would apply only on a frequency discount basis, as Crowder himself well knew 


since he had a copy of WHBT's rate card. (See e.g., Crowder Ex. 25), 


80. Crowder then asserted that the advertisers buying at less than rate 
card rates were getting only 20-second spots, which didn't appear on the rate 
card, but again upon additional examination finally conceded that the less-than- 
Tate card deals were not limited to 20-second spot buyers (Tr. 331). Crowder 
then tried another explanation, claiming "We have a special deal for 
non-advertisers who don't believe in radio advertising, trying to get them into 
radio advertising", as a*reason for selling time at less than his me rate card 
rates (Tr. 331). However, the "non-advertiser" included those presently and 
previously advertising on WHBT, so Crowder changed his explanation and said that 
he meant "non-advertiser" only with respect to WXXL (Tr. 1692). When questioned 
about rates for commercial religious programs, Crowder asserted they were sold 
at the rates shown on his rate card (Tr. 334). However, when examined with 
respect to specific programs and rates, it developed that although the rate card 
specifies, for example, a $19.20 rate for a 30-minute program, that rate would, 
according to the rate card, be applicable only on a 52 week frequency commit- 


ment, and Crowder conceded that there is no commitment nor any contract 
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underlying his time sales (Tr. 335). At first he Claimed that there May be an , 


oral understanding with respect to some time sales, but again upon further 


questioning conceded that not even an oral understanding ‘underlay the specific 
rates at which time was sold to any advertiser. (Tr. 336). He apparently sells 
at any rate at which an advertiser will buy. For example, the record shows that 
on a non-contract basis, one-minute spot announcements are sold at $1.65, each, 
to one advertiser, while $2.00 is charged another advertiser, and still a 


different rate, such as $1.25, is used for other advertisers (Tr. 1692-3), 


81. Crowder claimed that he doesn't try to "pressure" advertisers, ‘and 


in connection with a specific advertising time sold to the Arnold Insurance 
‘Agency, he was asked whether he hadn't told a former I Mrs. Anna Sue 
Birchfield, to tell Arnold that he should buy time because Arnold wis getting 
insurance business from Crovder® Crowder denied, under oath, such instructions 
or suggestions (Tr. 347), but this denial was exploded by Mrs. Birchfield's 
testimony. Anna Sue Birchfield was employed at Crowder's station for a five-week 
period ecinciene latter part of September and early October, 1966. She was 
employed to sell time and advertising spots on the station (tr. 874-6). As part 
of her duties, she had an occasion to contact Mr. Arnold of the Arnold Insurance 
Agency, and wasn't able to sell him time. On one occasion, artes a lack of 
success, she returned to WXXL where both Crowder and Scarbrough were present, 
and she told them that she felt Mr. Arnold was trying to avoid her. Mrs. 
Birchfield testified that "Mr. Crowder told me that when I did "see him [Arnold] 
to remind him that we had a large amount of insurance that we were carrying with 
him and to remind him it was coming up for renewal." (Tr. 881). She went back 
to see Arnold, and reported what Crowder had said, and got an advertising order 


from Mr. Arnold (Tr. 882-3). 
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82. On another occasion, Mr. Crowder told Mrs. Birchfield, in connection 


' 
with an attempt to sell advertising time to the Orkin Service, to tell the manager 


rs 
that Orkin got business from Crowder, namely spraying his bottling plant in 


Livingston (Tr. 884-5). Crowder's attorney agreed, on the record, that Mrs. 
Birchfield's testimony with respect to this matter was correct. "We won't 
cross-examine on it. If that be considered an admission against interest, I am 


afraid that must be, because the witness is right". (Tr. 895). 
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ORDER 
Adopted June 21, 1967; Released June 26, 1967 


By the Commission: Commissioners Cox and Wadsworth absent. 


1. The Commission has before it the record in the above-cap- 
tioned proceeding together with the proposed findings and conclusions 
of the parties. Among the issues designated for hearing is one seeking 
to determine whether or not Crowder has trafficked in broadcast 
licenses. Upon consideration of the record, it is our view thatthe 
disposition of this issue would be facilitated by an initial decision 
from the hearing examiner. Accordingly, we are directing the ex- 
aminer to prepare an initial decision setting forth findings and 
conclusions with respect to Issue 1, the trafficking question. 


2. We adhere to the view expressed in our earlier orders that 
this proceeding should be expedited. Therefore, we anticipate that z 
the examiner will issue his initial decision promptly. The parties will 
be given ten calendar days from the date the initial decision is released 
to file exceptions thereto. Oral argument, at which the parties may 
direct themselves to all of the issues in the case, will be as soon as 
possible after the filing of exceptions, possibly two to five days after 
the filing of such exceptions. The exact date for the oral OEE 
will be specified in a subsequent order. 


3. ACCORDINGLY, IT IS ORDERED, That the record in the 
above-captioned proceeding is remanded to the hearing examiner so 
that he may prepare an initial decision solely with respect to Issue 1, 
that the parties within ten calendar days after the release thereof 
submit their exceptions, if any, and that oral argument will be ‘heard 
promptly thereafter at a time to be specified in a subsequent order 
of the Commission. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 
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INITIAL DECISION OF HEARING EXAMINER 
HERBERT SHARFMAN 
Issued June 30, 1967; Released July 3, 1967 


Findings of Fact 


1. The Commission, as mentioned below, has directed the Hear- 
ing Examiner to issue this Initial Decision, limited to the trafficking 
issue “promptly.” There will therefore be no full statement of his- 
tory and procedural steps. It is expected that these will be supplied 
in the Commission’s Decision of this now bifurcated case. It need 
only be noted here that after the Court of Appeals remanded the 
proceeding for hearing on Folkways’ petition to deny (Folkways 
Broadcasting Company, Inc. v. FCC, January 5, 1967, 8 RR 2d 2089), 
the Commission designated WXXL’s application for expedited hear- 
ing on two main issues, 1) trafficking, and 2) Carroll (FCC 67-283, 
Teleased March 3, 1967). Hearings began on May 8, 1967, and conti- 
nued for all or part of 11 days until May 22, 1967, when the record 
was closed. Under the designation Memorandum Opinion and Order 
the Hearing Examiner was to have written an Initial Decision on the 
whole case, which was to be subject to ordinary, although acceler- 
ated, review. 


2. But by Order released May 16, 1967 (FCC 67-550), the Com- 
mission, taking into account the Opinion of the Court of Appeals, 
decided April 26, 1967, in which the Court held improper the Com- 
mission’s grant of temporary authority to WXXL; and finding “that 
due and timely execution of our functions imperatively and unavoid- 
ably require that, 
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immediately upon its closing, the Examiner certify the record to the 
Commission for a final decision,” ordered: 
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“That upon the closing of the record it be certified im- 
mediately to the Commission for final decision and that 
the parties hereto shall file their proposed findings of 
fact and conclusions of law not later than 15 days after 
the closing of the record.” 


3. Immediately upon closing the record on May 22, the Hear- 
ing Examiner certified it to the Commission. The parties, pursuant 
to extension, filed proposed findings of fact and conclusions on June 
12, 1967. 


4. On June 21, 1967, however, the Commission adopted an 
Order (FCC 67-746, released June 26, 1967) saying in part: 


“1... Among the issues designated for hearing is one 
seeking to determine whether or not Crowder has traf- 
ficked in broadcast licenses. Upon consideration of the 
record, it is our view that the disposition of this issue 
would be facilitated by an initial decision from the hear- 
ing examiner. Accordingly, we are directing the exam- 
iner to prepare an initial decision setting forth findings 
and conclusions with respect to Issue 1, the trafficking 
question. 


“2. We adhere to the view expressed in our earlier orders 
that this proceeding will be expedited. Therefore, we an- 
’ ticipate that the examiner should issue his initial decision 
promptly. . 


“3. ACCORDINGLY, IT IS ORDERED, That the record 
in the above-captioned proceeding is remanded to the 
hearing examiner so that he may prepare an initial deci- 
sion solely with respect to Issue 1 . . .” 


Acquisition and Sale of WHBT, WDEH, and WLIV 
5. Acquisition of WHBT. A group of Harriman businessmen 
_ formed a corporation and obtained a construction permit for an AM 


station in Harriman in 1946. Licensed to Harriman Broadcasting — 
Company, Inc., it went on the air as WHBT in 1947, on 1230 kc, 
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with 250 watts power. Crowder, a Harriman resident, acquired a 
minority stock interest (8 of 48 shares) in the corporation. 
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6. On April 24, 1950, an application for transfer of control 
(BTC-935) of WHBT was filed. It disclosed that Crowder had bought 
out the entire ownership interest of the licensee’s other stockholders 
for $20,000. The total value of the corporation’s stock, including 
Crowder’s eight shares, was given as $24,000. Crowder listed this 
stock :— owned and to be acquired — as his principal asset. After 
acquisition, Crowder showed that his total assets would be $77,190, 
and liabilities $22,708.33, for a net worth of $54,481.67. Replace- 
ment cost of the licensee’s physical assets was listed at $22,120.14. 
The Commission consented to the transfer of control to Crowder on 
July 21, 1950. It became effective on August 16, 1950. Crowder 
was General Manager of WHBT and active in its day-to-day opera- 
tion. From the time he became 100% owner his commercial mana- 
ger was his friend Walter H. Scarbrough, with whom he worked 
“pretty closely” (Tr. 1385). Scarbrough was in military service in 
1951, but returned to the station in 1952 and continued his close 
association with Crowder until the station was sold in 1956 (see be- 
low). 


7. WHBT filed its renewal of license application (BR-1664) on 
October 31, 1951, listing total station assets at $29,404.17. In 1954, 
Crowder made certain improvements at a cost of $2046.81. 


8. In 1953, Crowder’s 100%-owned corporation secured a per- 
mit for an FM station in Harriman. Some time after September 1953, 
the station went on the air, but it ended operations because of “‘a fire 
at the transmitter building [which] messed up the FM transmitter” 
(Tr. 323). On December 7, 1954, through his attorney, Crowder sur- 
rendered the FM permit. (In September 1966, Crowder filed a new 
application for a Harriman FM station.) 
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9. Also on December 7, 1954, an application (FCC Form 316) 
was filed for assignment of the WHBT license (BAL-1919) and the 
WDEH construction permit (for findings on the WDEH construction 
and acquisition, see below) from Harriman Broadcasting Company, 
Inc. to F. L. Crowder, tr/as The Harriman Broadcasting Co., an in- 
dividual. The Commission consented to both the WHBT and WDEH 
assignments on December 14, 1954. They were consummated on 
December 31, 1954. Harriman Broadcasting Company, Inc. was dis- 
solved. 


10. A second application for renewal of WHBT’s license was 
filed on April 27, 1955. Crowder’s associated balance sheet showed 
total assets of $154,229.01, with station equipment for WHBT listed 
at $42,086.01, and for WDEH at $17,150. Liabilities included notes 
payable to Gates Radio Co. ($11,423) and the First National Bank, 
Harriman ($14,540). Crowder’s balance sheet net worth was 
$103,532.44. 
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11. Construction and acquisition by Crowder of WDEH. Harri- 
man Broadcasting Company, Inc., of which Crowder was sole owner, 
applied for a construction permit for a new AM station at Sweetwater, 
Tennessee, 27 miles from Harriman, on 800 kc, 500 watts, daytime. 
Total construction costs were estimated at $17,816. The Commission 
granted the application on September 15, 1954. As noted in Par. 9, 
above, the Commission consented to the assignment of the WDEH 
permit (BAP-253) from Crowder’s corporation to himself as an in- 
individual, the assignment, like WHBT’s, being consummated’ on De- 
cember 31, 1954. 


12. Application for the WDEH license (BL-5625) was filed on 
February 1, 1955. It listed total construction costs of $17,150. The 
Commission authorized WDEH to begin program tests on February 
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4, 1955, and granted the license application on February 17, 1955. 
Crowder filed an application for renewal of license (BR-3075) on 
April 27, 1955. Attached was a balance sheet, valuing WDEH at 
$17,150. The Commission granted the WDEH license renewal on 
July 20, 1955. 
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13. Sale of WHBT and WDEH. On June 22, 1955, Crowder en- 
gaged Blackburn-Hamilton (now Blackburn and Company, Inc.), me- 
dia brokers, to sell WHBT and WDEH. (Folkways apparently would 
make something of the fact that although Crowder has testified that 
he did not remember when he first decided to sell WHBT and WDEH, 
it was developed, through the testimony and documents of Jack C. 
Harvey, a Blackburn associate, “that within four months after WDEH 
commenced operation, and possibly earlier, Crowder had been in 
touch with the media broker with respect to the sale of both WDEH 
and WHBT” — Par. 20, proposed findings. Since it is undenied that 
the listing agreements were dated June 22, 1955, any short addition- 
al time during which approaches must have been made to Blackburn- 
Hamilton is immaterial.) Crowder told Blackburn-Hamilton that he 


would only sell the stations for cash. 


14. Blackburn-Hamilton brought at least two prospective station 
buyers to Harriman. One of them — for WDEH — was Mr. Thomp- 
son, a principal in Marto Broadcasting Company, Inc. Crowder ex- 
executed a contract for the sale of WDEH to Marto on January 18, 
1956. On February 14, 1956, an application was filed for the as- 
signment of WDEH to Marto for $52,500 (BAL-2240). Following 
receipt of a McFarland letter, the application was withdrawn on 
July 25, 1956. In response to an inquiry in the application form 
for a “full statement of assignor’s reasons or purposes for request- 
ing this assignment,” Crowder had said only: 
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“Assignor desires to withdraw from the broadcast- 
ing business at Sweetwater at this time and believes as- 
signee will bring broadcast service to the Sweetwater 
community that will be in the public interest.” 

15. On July 30, 1956, a new application for assignment of the 
WDEH license to WDEH, Inc. (BAL-2399) was filed. It was based 
on a contract of sale to WDEH, Inc. dated July 24, 1956. As in 
the Marto contract, the price was $52,500; terms were $ 10,000 down, 
and 12 monthly installments of $500, with further installments of 
$600 a month until the balance was paid. Crowder sold to WDEH, 
Inc. the station equipment, certain real estate, and specific opera- 
tional contracts. The “original cost” of these assets was listed at 
$31,147.50, and their present value at $29,985.10. Crowder’s 
reason for the sale in his part of the assignment application was 
worded almost identically to the answer in the Marto application, 
quoted above. Responding to the question of Broadcast Bureau 
counsel whether “it could clearly be stated now that at the time 
the [the assignment applications] were filed they represented what 
you felt or believed to be the reasons for sale of the stations” 
(WDEH and WHBT), Crowder testified: “‘As I recall, my-reasons were 
that I wanted to get out of the radio broadcasting business” (Tr. 
348). (As part of the 
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assignee’s application, A. D. Smith, Jr., principal of WDEH, Inc., 
included this statement, which is here quoted merely to show it 
was made and not for its truth — see below, Par. 38: 


“Mr. Crowder had an unfortunate experience during 
last year with two different managers — they were not 
completely honest in their business dealings, with the 
local people or Mr. Crowder. This had a very bad ef- 
fect financially on WDEH. 
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“The first of this year, Mr. Crowder was fortunate - 
in securing a new manager who has shown a very steady 
increase in business every month.”) 


16. Before the Commission had consented to the assignment to 
WDEH, Inc., Crowder filed an application to increase WDEH’s power 
from 500 watts to 1 kw. The Commission granted the license assign- 
ment application on August 29, 1956. The actual assignment to 
WDEH, Inc. was made on September 5, 1956. 


17. It has already been noted that Crowder had listed WHBT 
for sale at the same time he put WDEH on the market. After 
Crowder executed the first and abortive contract for the sale of 
WDEH to Marto in January 1956, he contracted, on April 13, 1956, _ 
to sell WHBT to Folkways Broadcasting Co., Inc. At that time 
Folkways’ stockholders were Ernest Tubbs, Hank Snow, and Wil- 
liam McDaniel. The sale price was $80,000, with $10,000 down, 
the balance in 83 installments of $835 and a final installment of 
$695, for fixed assets and land. Crowder reported the original cost 
of WHBT station equipment to have been $53,102.70, and that its 
present value was $18,649.52. Crowder retained Cash and Accounts 
Receivable, though he agreed to transfer all property free of lien or 
debt. For the $70,000 balance Crowder took Folkways’ purchase 
money note in that amount, secured by a deed of trust on station 
real and a chattel mortgage on its personal property. The Commis- 
sion granted the application for the assignment to Folkways (BAL- 
2321) on June 13, 1956. The assignment was effected on July 1, 
1956; and on that date Folkways began to operate the station. 


18. Complying with the application form’s direction to state 
the reasons for the WHBT assignment, Crowder here, too, said mere- 


ly: 


““Assignor desires to withdraw from the broadcasting 
business in Harriman at this time and believes assignee 
will bring a broadcast service to the Harriman commun- 
ity that will be in the public interest.” 


JA 417 


[1089] 


While the Folkways assignment application was pending, however, the 
Commission sent Crowder a letter, dated May 18, 1956, reading in 
part: : 

“Your attention is directed to Section 310 of the : 
Communications Act of 1934, as amended, which pre- 
cludes the grant of an application for assignment of 
a broadcast facility except on finding by the Commis- 
sion that the public interest, convenience and necess- 
ity will be served thereby. The reasons given for the 
assignment are among the several determinative factors _ 
the Commission finds essential to consider before it can 
justifiably reach such a finding required by the Act. 

You are, therefore, requested to elaborate more fully 
on the reasons of the assignee [sic] for requesting this 
assignment.” 


Folkways’ explanation of the use of “assignee” instead of the obvious 
“assignor” is accepted: “The word ‘assignee’ is probably a typograph- 
ical error, since the letter was addressed to Crowder and it requested 
him [emphasis Hearing Examiner’s] to elaborate more fully [this repe- 
tition of the pleonasm the Hearing Examiner does not accept] on 

the reasons for requesting the assignment” (Par. 30, Fn. 18, pro- 
posed findings). Crowder could not recall having replied to the let- 
ter, and he offered no proof of a reply. It must be found’ that the 
Commission’s inquiry of May 18, 1956, went unanswered. 


19. While Crowder was trying to sell WHBT and WDEH, and 
before the execution of the contracts which resulted in their sale, 
Crowder and his brother-in-law, the late Reuben H. McCoin, formed 
a partnership “to apply for, construct, and operate a standard broad- 
cast station at Livingston, Tennessee.” McCoin had sold his car dealer- 
ship in 1955 and wanted to get into broadcasting. Knowing nothing 
of the business, he asked Crowder to help him; Crowder, who testi- 
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fied that he had told McCoin that rather than taking on new com- 
mitments he was trying to get out of radio, agreed to go into partner- 
ship with McCoin “under one condition, that I would put the station 
on the air, so to speak, and after that I was through because — or 

in an advisory capacity in case he needed advice” (Tr. 1485). 
Crowder acknowledged that he had not disclosed the limitations of 
his participation to the Commissioner. In the application that he 
and McCoin filed for Livingston (see next paragraph), in fact he said 
that he would be “General Manager” of the proposed station; he 
recognized that this was a representation to the Commission that 
he would be General Manager “when the station became operative” 
and that his tenure would not be limited to the period of construc- 
tion. He testified: “‘. .. I made an error. I should have notified” 
(Tr. 1718) the Commission. The error was repeated in the Living- 
ston station renewal applications filed May 6, 1958, and May 2, 
1961. Although the term 
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“General Manager” was not deleted until the April 28, 1964, Liv- 
ingston renewal application, after Crowder, as will appear below, 
had left the partnership and McCoin had become sole owner (it was 
also the first renewal application filed after the petition to deny of 
December 1962), in the application for assignment to McCoin, filed 
on April 14, 1964, it was recited that McCoin had been actively in 
charge. There is no evidence that Crowder was active in the opera- 
tion of the Livingston station after the shakedown period; and it is 
found that his participation was limited as described in this para- 
graph and Par. 29 below. 


20. The application for a construction permit for the Living- 
ston station (WLIV), 920 kc, 1 kw, daytime, by Crowder and Mc 
Coin, equal partners, doing business as Audio Broadcasters, was 
filed in January 1956 (BP-10326). Anticipated costs of construc- 
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tion were $11,875, to be financed through “New Capital” of $15,000. 
The partnership agreement called for each partner to contribute 
$7500. The Commission granted BP-10326 on May 3, 1956. Ina 
modification application (BMP-7341): filed on August 20, 1956, 
there was no change in construction costs. The station was built 
by November 16, 1956, when an application for license for WLIV 
(BL-6402) to cover construction permit (BP-10326) and the modi- 
fication (BMP-7341) was filed. In BL-6402 construction costs 
were listed at $12,423.90. 


21. Though it may seem intrusive, it will be convenient at this 
point to make findings on Crowder’s residences and domicile. 
Crowder testified that he has lived in Harriman for 32 years (at 
first he said 35, but corrected it to 32; the confusion arises from 
the fact that he has “been a legal resident of Harriman since 1935” 
(Tr. 1488)) and that it is his home. The Hearing Examiner sees no 
reason to doubt this testimony from the man most qualified to make 
it, and he rejects the dissimilar estimate of Walter H. Scarbrough 
(though without reflection upon Scarbrough’s general credibility) 
whom Folkways (Par. 13, proposed findings) poses as the indis- 
putable expert on the subject in these words: “Although Crowder’s 
own witness and former associate Walter H. Scarbrough testified that 
Crowder did not arrive in Harriman until the 1940s (Tr. 1361), 
Crowder contended that he had resided there for 35 [sic] years (Tr. 
266).” In a big city one may be as anonymous as an unnumbered 
Swiss bank account, but in a small town like Harriman one’s pres- 
ence is known. Apart from Scarbrough’s recollection, however — 
which, it has been held, cannot prevail against Crowder’s assertion— 
there was no testimony to counter Crowder’s. 


22. In December 1956, Crowder and his wife (whom he told 
of the purchase after he made it) bought several lots and a residence 
in Livingston, which is 60 air and 75 road miles from Harriman. 


JA 420 


Crowder added a garage to the house. He wanted a place in 
Livingston so that he would be near his bottling plant (see be- 
low) and not because WLIV 
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was there. In 1957, and for some years afterwards, Crowder 
spent Tuesday through Thursday night at the Livingston property, 
and the rest of the time in Harriman. After Crowder sold this Liv- 
ingston residence (see paragraph 24) he maintained an apartment 
over his bottling plant. He would then stay at the apartment from 
Monday through Thursday night, and in Harriman on Friday through 
Sunday night, returning to Livingston on Monday. Since 1946 he 
has lived at 565 Margrave Street, Harriman, with his wife and fami- 
ly, but he still has his apartment over the bottling plant in Living- 
ston. 


23. Crowder had been the sole owner of the 7-Up Bottling 
Plant in Livingston since September 1956. He bought it while WLIV 
was being constructed. The business has grown and prospered un- 
der his supervision (he has a plant manager). Crowder’s soft-drink 
(7-Up and others) franchise is for 15 counties in Tennessee and Ken- 
tucky. He values the building and plant equipment of the bottling 
business at $239,599.13. 


24. Crowder had bought and improved the Livingston house 
in expectation of making it his family home, but his wife (whom, 
as indicated above, he had not initially consulted about his plan), 
some months later decided that she would rather stay in Harriman. 
Crowder then put up the Livingston house for sale. Until it was 
sold three years afterwards, Crowder (see above) used the house 
while he was in Livingston. In admiration of counsel’s temerity, the 
Hearing Examiner quotes from Folkways’ proposed findings (Par. 
13): “Crowder’s wife was present at the hearing (Tr. 276), but she 
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did not testify to substantiate his claim of her change of mind.” On 
this point it need only be said 1) that Crowder would not have lightly 
testified in his wife’s presence to her vacillating tendency; 2) that 
there was no reason for Crowder to corroborate something en fa- 
mille; and 3) that if Folkways’ counsel was so confident that Mrs. 
Crowder would contradict her husband, he himself could easily have 
called her as his witness. 


25. The discussion returns to WLIV. The Crowder-McCoin 
partnership’s pro forma balance sheet accompanying BL-6402, as 
at November 14, 1956, showed cash in bank, $2576.10; broadcast 
equipment, $12,423.90; and liabilities consisting of the respective 
$7500 capital contributions of the partners. The Commission li- 
censed WLIV on November 26, 1956, pursuant to an application 
filed on November 16, 1956, when the Commission granted pro- 
gram test authorization. 


26. WLIV’s license renewal application was filed on May 5, 
1958. As already noted, Crowder was again listed as General Mana- 
ger; McCoin 
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was “Station Manager.” The partnership’s balance sheet as at January 
1, 1958, showed cash, $7281.85; broadcast equipment, $17,763.90; 
furniture and fixtures, $3321.79; and accounts receivable, $9781.25, 
for a total of $38,148.79. Liabilities were $5894.29. Net worth 
(apparently too high by $1000, as the Broadcast Bureau points out 
in its proposed finding Par. 103, fn. 1) was given as $33,254.50. The 
license was renewed on July 2, 1958. 


27. The 1961 WLIV license renewal application was filed on 
May 2. Again, as previously written, Crowder was listed as General 
Manager; and, again, McCoin as Station Manager. The balance sheet 
as at January 1, 1961, showed cash, $1387.62; broadcast equipment, 
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$16,298; furniture and fixtures, $3496.23; and accounts receivable, 
$16,455.30, for a total of $37,638.05. Accounts payable were 
$1051.77, and net worth $36,585.28. The license was renewed 
on July 31, 1961. 


28. Folkways’ Par. 39, proposed findings, is cast in such form 
as to imply that Crowder was lying when he testified that he had 
not considered selling WLIV within a year or two after it began op- 
eration. Crowder, however, was drawing from $5000 to $6000 a 
year from the partnership for doing little, and there is no reasona- 
ble basis for questioning, nor any evidence contradicting, his testi- 
mony that the two conversations he had had with media brokers 
had not been initiated by him and that the sale of his own, as dis- 
tinguished from his brother-in-law’s, interest was not a topic. 


29. Folkways also questions Crowder’s testimony that while 
at Livingston he was busy at the bottling plant and seldom ever vis- 
ited the station. He testified that in the first year of operation he 
visited it “maybe once a week” and afterwards an average of once a 
month; sometimes, he said, he “wouldn’t be around the place for 
three or four months in the busy summer at the bottling plant par- 
ticularly” (Tr. 1486). Folkways’ writes (Par. 39, proposed findings) 
1) that Crowder’s corroborating witness, Robert W. Gallaher, a WLIV 
salesman, was in and out of the station all day, that McCoin had a 
private office at the station, and that “Gallaher conceded that he 
had no way of knowing whether or when Crowder may have been 
there with McCoin”; and 2) that Gallaher testified that “‘based on 
his friendship” he would like to help Crowder (Tr. 1319). It should 
be remarked, however, that it was in McCoin’s private office that Folk- 
ways imagines that Crowder was ensconced; and that there is no evi- 
dence that Crowder, though nominally General Manager, had a private 
or any other office at the station. Secondly, one cannot fall in with 
Folkways’ facile dramatization of Gallaher’s acknowledgment of 
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friendship with Crowder; it does not serve effectively to impeach 
his testimony. 
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30. For at least two years before Crowder complied; McCoin 
had been urging Crowder to sell his interest in WLIV to him. Crowder 
testified (Tr. 1490): 


“He [McCoin] made an offer of $50,000 to buy or sell. 
I sold. That is just how simple it was. I didn’t want 
to be the owner of two stations, because I was hoping 
to build one in Harriman, which I did. I went through 
it once and I don’t like to have this type of ownership. 

“Q. You are referring to the only time in your broad- 
cast history when you owned WDEH and WHBT simul- 
taneously? 

“A. That is correct.” 


McCoin’s attorney drafted the agreement by which Crowder sold his 
50% interest in WLIV to McCoin for $50,000. At Crowder’s insis- 
tence, McCoin personally lined out a phrase in the agreement, em- 
bodied in a covenant not to compete — “.. . and for further con- 
sideration and in order to induce . . . R. H. McCoin to purchase my 
interest in the above referred to enterprise.” Crowder demanded 
that the phrase be removed because he “didn’t want to sell'in the 
first place” (Tr. 1481), and he felt that it was an erroneous con- 
struction of his position vis-a-vis McCoin. 


31. On April 14, 1964, an application to assign the WLIV li- 
cense to McCoin was filed. It reflected Crowder’s withdrawal from 
the partnership. It has been written above (Par. 19) that in’ this ap- 
plication McCoin and Crowder said that McCoin had been the active 
manager in charge of the day-to-day operations of WLIV. (This, of 
course, was also after Folkways’ and others’ December 1962 peti- 
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tions to deny Crowder’s present Harriman application.) The agree- 
ment of sale called for transfer of the license and of the physical 
assets and other station property, but it specifically excluded un- 
distributed profits (cash and accounts receivable) credited to Crowder’s 
capital account on the partnership books as of “Closing Date,” and 
‘prepaid items which were to be prorated as of that date. 


32. No partnership balance sheet was filed with the assign- 
ment application (BAL-5077). But while it was pending, the WLIV 
license renewal application (BR-3365) was filed on April 28, 1964, 
to which a balance sheet as at April 1, 1964, was attached. It showed 
cash, $8682.25; equipment, $16,298.90, entirely depreciated, leav- 
ing a zero balance; furniture and fixtures, $4513; and accounts re- 
ceivable, 
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$20,113.95, for a total of $33,309.20. Liabilities shown were ac- 
counts payable, $671.65, and a net worth of $32,637.55. The Com- 
mission granted the assignment on May 11, 1964. (McCoin, on June 
9, 1965, filed an application to assign the WLIV license to WLIV, 
Inc. for $130,000.) 


33. Crowder’s gain from WHBT, WDEH, and WLIV sales. In 
the WHBT sale, where the price was $80,000 and the “present value” 
of equipment $18,649.52, Crowder’s gain was $61,350.48. In the 
WDEH transaction Crowder realized a gain of $22,504.90 ($52,500 
sales price less a “present value” of $29,995.10). When Crowder 
sold his interest in WLIV the physical assets had been fully depre- 
ciated. He had therefore recovered his entire partnership invest- 
ment of $7500, and as his basis of calculating gain was zero, the 
$50,000 he received from McCoin was all gain. 


34. Also, as mentioned above (Par. 28) Crowder drew from 
$5000 to $6000 a year from WLIV. Assuming an operation of 
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seven years from January 1, 1957 to January 1, 1964, he would 
have withdrawn partnership profits (not as compensation but as re- 
turn on investment) of at least $35 000. His contract right to one- 
half of the accounts receivable at dissolution of the WLIV partner- 
ship would have brought him an additional $10,000. ' 


35. The latest net worth figure shown for Crowder Gn his bal- 
ance sheet of June 30, 1966, attached to his new Harriman FM ap- 
plication) is $298,026.46. In 1950, when he acquired a 100% stock 
interest in the licensee of WHBT, his net worth was $54,481.67. Of 
the difference between these two figures — $243,544.79 — about 
$190,000 is attributable to gains and profits from the sale and in- 
vestment in radio properties. The Broadcast Bureau’s proposal (Par. 
111, proposed findings) is valid and is here adopted CERORES the 
niceties of accounting nomenclature): 


“Thus, as an ultimate finding, the pee proposes that 
Crowder, as a fact, profited in each sale, and that this 
profit has been of substantial magnitude in his cra 
capital growth picture.” 
(Folkways suggests (Par. 24, proposed findings) additional Crowder 
gains through writeups and intra-party transactions, but it is believed 
that pursuit of the matter would not significantly es the 
findings in this section). 
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Motive and Intent 


36. “Licenses,” said the Court of Appeals, “cannot be granted 
in the public interest to those who seek them for sale rather than 
service.” In the prior section the incompletely fleshed facts of 
Crowder’s purchase, construction, and sale of broadcast facilities and 
interests have been set out. Although obviously necessary for a con- 
sideration of trafficking, by themselves they would not permit a deci- 


JA 426 


sion on Issue 1. Crowder does not — and, of course, he could not — 
deny that he made money from the sales. His counsel writes (Par. 
80, proposed conclusions): “‘The fact that Crowder made a profit 
from the sale of his broadcast interests has no significance in the fac- 
tual context surrounding each such disposal.” But he points out 
(Par. 77, proposed conclusions), that “Crowder has denied having 
any intention at any time to traffick [sic] in licenses.”” The Broad- 
cast Bureau writes (Par. 24, proposed conclusions): “In these three 
transactions, Crowder realized profits of some magnitude. But, 
standing alone, the conclusion cannot be drawn that Crowder traf- 
ficked in broadcast authorizations, for from them the necessary ele- 
ment of intent cannot be demonstrated or even inferred.” Whether 
Crowder was aggrandizing his broadcast interests for the primary pur- 
pose of selling them at a profit, or whether in the course of serving the 
public he incidentally enhanced their value and then on sale realized ~ 
a profit, is the present topic. The Broadcast Bureau would resolve the 
question principally on the disputed testimony of Harry T. Burn (see 
below). Folkways would decide it on a broader sweep. The discus- 
sion below will take into account Folkways’ range of assertions, in- 
cluding alleged misrepresentations, but it should be understood that 
the treatment of a particular subject is not necessarily a preliminary 
approval of its pertinence. 


37. In connection with the 1956 sales Crowder told the Com- 
mission simply that he wanted to withdraw from Broadcasting in 
Harriman and Sweetwater. Folkways filed its petition to deny the 
present Harriman application on December 10, 1962, among other 
things accusing Crowder of trafficking. Crowder then filed a sworn 
opposition. In part he said: 


“The true facts [on the sales of WHBT and WDEH], 
which are conspicuous by their absence in the Folkways 
petition, are that Crowder was forced to sell his station 
interests due to ill health” (see Tr. 1600). 
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Crowder also declared in this affidavit that on a doctor’s advice he 
had “retired completely from active participation in the Broadcast 
industry” in 1956 (Tr. 1601). The apparent inconsistency between 
Crowder’s representation that he was forced to sell the stations be- 
cause of ill health and that he had withdrawn from “active partic- 
ipation” in broadcasting, on the one hand, and his 50% partnership 
interest in WLIV and representation in that application, filed the 
same year, that he would be General 
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Manager, on the other, was raised in Folkways’ reply, filed on Janu- 
ary 20, 1963. No formal action was taken on the Harriman applica- 
tion (File No. BP-15122) until December 17, 1965, when.the Com- 
mission addressed a letter to Crowder: 


“In your opposition, you state, inter alia, that you 
sold your two radio interests in 1956 because of ill. 
health; however, our records indicate that at about that 
same time you were party to an application for a stand- 
ard broadcast station in Livingston, Tennessee, in which 
you were listed as a 50 percent partner and proposed 
general manager. In view of the apparent inconsisten- 
cy between the statement referred to above and the: 
representations contained in the two applications for 
assignment of license and in the application for Living- 
ston, you are requested to supplement your Opposition 
pleading with a further statement concerning this mat- 
ter...” (Tr. 1602) 


38. Crowder responded to the Commission’s letter with a state- 
ment on December 27, 1965. He said: 
“In 1956, Mr. F. L. Crowder owned two broadcast 
properties, one in Sweetwater and the other in Harri- 


man, Tennessee. His health became such that he could 
no longer continue in the day-to-day active operation 
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thereof, and for that reason both stations were sold in 
that year. . . That same year, his brother-in-law, Mr. R. 
H. McCoin was unemployed and wished to become en- 
gaged in broadcasting. . .” 


Crowder went on to explain that although the 1956 WLIV applica- 
tion represented that he would be General Manager, that was not 
really his intention, and that he had only agreed to help McCoin 

get his station on the air. He testified, as stated in the previous sec- 
tion, that this was his arrangement with McCoin; he realized, how- 
ever, that in making the unconditional statement about his proposed 
participation in WLIV he had “made an error. I should have noti- 
fied” the Commission (Tr. 1718). 


39. When asked on cross-examination by Broadcast Bureau 
counsel whether he had “consulted with” a doctor about what he 
had previously testified was the “nervous condition” caused particu- 
larly by troubles at WDEH (see below), Crowder testified that he 
had, and continued (Tr. 1701): 
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“TI told him [the doctor] my trouble. He said, ‘Well, 
the only thing I can tell you is get out of the radio busi- 
ness if that is what is causing you to be so nervous.’ 


“Q. Asa result you took the steps you took? 
“A. Correct.” 


Counsel for Folkways argues (Par. 47, proposed findings), that “Even 
then he [Crowder] did not identify the doctor, the place, time or 
occasion of the conversation [which counsel for Crowder conceded 
might have been during a casual conversation and not in a formal 
consultation (Tr. 1687)] and he limited his testimony of the so- 
called [sic] medical doctor’s requirement to” the advice to ‘which 
Crowder had testified, quoted above. Despite his attitude of con- 
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sistent skepticism toward Crowder’s testimony (even (see Par. 20, 
above) to that about the extent of his residence in Harriman), how- 
ever, counsel for Folkways made no attempt, by questioning Crowd- 
er on further cross-examination, to “identify the doctor, the place, 
time or occasion of the conversation.” (It might also be noted that 
the hearing was in Washington and not in Harriman, where it should 
have been held. It is impossible now, to find, one way or the other 
whether, had the hearing been in Harriman, Crowder would have 
called a doctor to corroborate his assertion.) 


40. To justify his “nervous condition” from broadcasting, 
Crowder testified that while his first WDEH sales manager had done 
4 good job before the station went on the air, working up billings 
of $5000 a month, “in about three or four weeks I noted we started 
- losing customers; he quit the advertising business and, naturally, I 
checked to see what the trouble was and I learned the gentleman 
‘was more interested in the secretary than the radio station, so I had 
to dismiss him. I in turn employed another gentleman and he was 
all right for two or three weeks but then he got involved in local 
‘politics. Anyway, unbeknownst to me, he took sides, opposed the 
city officials. We lost some more customers. The station kept go- 
ing down, going down. So in about three months, frankly I was a 
nervous wreck. I decided to sell my station [WDEH] and get out 
of the radio business” (Tr. 1484). (There were no similar opera- 
tional problems at WHBT, where Crowder was General Manager.) 
Crowder conceded that he had not fired the second sales manager. 
He testified (Tr. 1646): “We ae a verbal [oral?] agreement he was 
to stay at the station for a year.” 


41. Harry T. Burn was called as a witness by Folkways. He 
has lived for 16 years in Rockwood, Tennessee, some 10 miles from 
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Harriman. Burn is a lawyer and banker. At present he is a director, 
Chairman of the Board, Trust Officer, and member of the Executive 
Committee of the First National Bank and Trust Company, with main 
offices in Rockwood, which he-and his family control. Burn’s law of- 
fices are on the second floor of the Rockwood bank. The bank has 
branches in Harriman and Kingston, Tennessee, eight miles from Har- 
riman. Burn is also associated with Kenneth J. Crosthwait, now 70% 
stock owner of Folkways (WHBT, Harriman), in the corporate li- 
censee of Station WOVE, Welch, West Virginia, in which Crosthwait 
holds a 68-2/3% stock interest. (Burn denied that he was still an of- 
ficer, director, or was ever a stockholder of record in the WOVE li- 
censee (Tr. 408). He testified that he thought that he had paid for 
the WOVE licensee’s stock, but that it was held in the name of his 
son, Harry T. Burn, Jr. He later testified that on the books of the 
corporation the stock was in his (the witness’s) name; and that al- 
though he intends to give the shares to his son he had not done so 
and they are still in his possession.) Commission ownership files 
show that Burn is Secretary-Treasurer, a director, and a 17.1% (sec- 
ond largest) stockholder of the WOVE licensee. Burn’s bank had filed, 
simultaneously with Folkways, a petition to deny the present Crowder 
application, but the Commission dismissed it for lack of standing and 
denied it (2 FCC 2d 320, 321, 328). 


42. Burn testified that before he had any business dealings with 
Crowder he had known him “socially, casually” (Tr. 370). About 15 
years ago (while Crowder was sole owner of the WNBT licensee), 
following several conversations between Burn and Crowder, by tele- 
phone and in Burn’s office, the bank leased space in its Rockwood 
bank building to WHBT for an auxiliary studio. Burn testified (Tr. 
378): 
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“We spent thousands of dollars, three or four thou- 
sand dollars to convert the third floor, which had no 
windows in it, into what we thought was a model small- 
town studio, insulated walls, and windows were put in- 
to the studios at a certain angle and things of that na- 
ture. 


43. Burn did not recall whether the auxiliary studio lease was 
for three or five years. He had thought that an auxiliary studio was 
enough for Rockwood, and he did not favor the establishment of a 
local Rockwood station “because of my views about the economy 
of the town and what it could support” (Tr. 432). Whatever Burn’s 
views, however, a. McMinnville, Tennessee group obtained an author-_ 
ization for Rockwood and built a station there - WRKH. WHBT 
vacated its Rockwood Auxiliary studio a few weeks after WRKH 
began operation on May 9, 1957. 
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44. Burns said he saw Crowder “in our building every few 
days and visited with him occasionally, more socially than business, 
of course, but I kept contacts with him” (Tr. 378). He considered 
himself “‘a friend of Mr. Crowder’s . . . he is my customer. There 
is no enmity on my part” (Tr. 432). 


45. Burn testified as follows (Tr. 378-79) to a conversation 
with Crowder in the main lobby of the Rockwood bank, on a spring 
morning of 1957 (no one else was present): 


“Well, about 10 years ago, some financial interests 
from McMinnville, Tennessee — and that is in middle. 
Tennessee about 100 miles west of Rockwood — and. 
they came into the Rockwood picture and obtained a 

” license ultimately, of course maybe a building permit 
first,.and they started a radio station now known as | 
WRKH; Rockwood, McMinnville, and Harriman, WRKH; 
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and about that time it became known that Mr. Crowder 
was either selling or negotiations had some existent sta- 
tus, was selling WHBT, and I believe the new station at 
Sweetwater, Tennessee, he put in, WDEH I think are 
the call letters; and I, in a conversation with Mr. Crowd- 
er, told him I still — well, I am about to get in my opin- 
ion again — that I regretted seeing another station come 
into Rockwood, because of the factors that I had al- 
ready discussed with him, that I had not changed my 
judgment [see Par. 43, above]; and his comment on 
that was that he had learned the hard way that you 
could not make money on radio stations through op- 
erations, that you made money on radio stations by 
getting a license, building a good volume of gross in- 
come, by implication anyway, you had to, to do it, 
through a subsidy, and then selling the station. 
“That was the reason he was not concerned with 
local competition. He didn’t propose to operate a 
station anyway other than until the time he could 
sell it.” 
Burn also testified that Crowder told him that “he went into vir- 
gin territory or an uncompetitive community or communities” (Tr. 
461), and gave McMinnville as an example, “‘a small town that had 
no station, to get you [yourself] a license and franchise and, as I 
say, build it up” (Tr. 380). 
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46. Burn testified that he has talked with Crowder perhaps 
20 times in the past 10 years. “I see him occasionally,” he said (Tr. 
435). But the only Crowder conversations touching on radio to 
which he testified (in addition to the earlier studio lease negotia- 
tions) were the conversation in the spring of 1957, quoted above, 
and one after Crowder filed the instant application for Harriman. 
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Before quoting the latter, there should be mention of a financing 
transaction involving Crowder, Crosthwait (WHBT), and Burn’s 
bank, the First National Bank and Trust Company. 


47. When Crowder sold WHBT on July 1, 1956, to Folkways 
Broadcasting Company, Inc., he took back, as above written, a 
$70,000 promissory note, secured by a deed of trust and chattel 
mortgage on the real estate and personal property of the station. 

By May 1961, the note had been paid down to about $23,000. Folk- 
ways needed money to pay off debts and for operating capital. Burn’s 
bank had already lent money to WHBT when Tubbs, Snow, and Mc- 
Daniel were Folkways’ principals, and now that Crosthwait was in 
control the bank agreed to refinance WHBT’s debts. Crosthwait 
was also a bank customer and borrower. In making loans the bank, 
however, would have to watch its legal loan limitation, and be sure 
that there were no loans, like Crowder’s, senior to its own security. 
Crosthwait got in touch with Crowder and learned that Crowder 
might sell his Folkways note and assign the security. Mr. and Mrs. 
Crowder came to the bank in Rockwood, selling the note to the 
bank (indorsing it without recourse) and assigning the security, on 
May 2, 1961. At the time Crowder did not tell Burn that he would 
build another station in Harriman. Burn testified that if he had 
known of the prospective establishment of a station competing with 
the one which was security for the Folkways obligation now running _ 
to the bank, he would not have touched the transaction. He said: 
“The kind of competition that Mr. Crowder anticipated giving would 
have been quite detrimental to any loan to any other station” (Tr. 
392). The bank had lent Folkways $25,000 at this May 1961, re- 
financing; it also took a note for $6000 for interest on the $25,000 
loan. The $6000 was set up in a separate account because the bank’s 
loan limit in such cases was $25,000. At a second Folkways refinanc- 
ing, in 1966, the bank lent an additional $25,000 to Folkways. The 
loan Folkways procured during the first refinancing, which in part 
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represented money paid to Crowder by the bank, it satisfied in full 
out of WHBT’s operating earnings during the first five years of the 
loan; of the $25,000 the bank lent in the 1966 refinancing, about 

$23,000 is still owing. The bank is committed to lend up to $15,000 
more to Folkways for a Harriman FM station, for which its applica- 

tion is pending before the Commission. 


[1101] 


48. After the bank bought the Folkways note from Crowder, 
Burn learned that Crowder had applied for a new Harriman station. 
The bank, as mentioned above, filed a petition to deny the applica- 
tion. Burn testified at Tr. 381: 


“Q. After the objection was filed, did you have any 
conversations with Mr. Crowder concerning it? 


“A. I asked him [in Harriman at some kind of meet- 
ing” (Tr. 382)] why he undertook to bring a third sta- 
tion to Roane County instead of going into a town that 
had no radio station, that he had told me would be his 
policy, and he said that the management of WHBT was 
so incompetent that they undertook to operate a metro- 
politan station in a small town, that they had changed 
the location of the station on the dial from the middle 
of the dial to the far right and that they had gone to 
5,000 watts power, I believe it is that, and that the tubes 
they used so many times were not the tubes used when 
he operated the station and that there was a certain 
mortality among the tubes due to lightning, or wear 
and tear and that one item was a considerable expense 
to the station and the policy of management of that 
sort would ultimately create a serious financial problem 
and that he wanted WXXL to be in position to fill the 
void. Now, the words ‘fill the void’ are my words and 
not his. 
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“PRESIDING EXAMINER: Do you remember exact- 
ly what he said, to the best of your ability, Mr. Burn? 


“THE WITNESS: Well, the main thing he did tell 
me was the cost of the tubes and also the change of the 
location on the dial. That is the material part of the 
conversation.” 


As at the prior conversation quoted in Par. 45, above, no one but 
Burn and Crowder, said Burn, was present at the dialogue to which 
he testified at Tr. 381. This is also true of any conversation Burn 
testified that he had with Crowder. 


49. Crowder testified that he is not a friend of Burn’s. Burn 
is not his banker; they do not attend the same church; and they are 
not members of the same political party. Crowder said that he had 
not seen Burn for five years before the 1961 meeting in Burn’s 
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bank when the Folkways note was sold. He testified that he had 
had two business dealings with Burn — the first in 1953 when he 
signed the studio lease and the second the 1961 note sale. WHBT 
originated broadcasts from the Rockwood studio, but Crowder tes- 
tified that he had been present at only one of them (Tr. 1711). As 
to the note, Folkways-had at all times regularly paid the monthly 
installments to Crowder; he did not try to sell it and never talked 
to Burn about a sale, nor had he placed the note with Burn’s bank 
for collection. The note had a pre-payment clause authorizing Folk- 
ways to pay it off before its due date without penalty or interest. 
Crowder testified (Tr. 1496): 


“When Mr. Crosthwait called me to meet him in 
Rockwood to pay off the note. That is why I met him; 
they had the right to pay off the note.” 
50. Crowder emphatically denied that he had made the admis- 
sions to which Burn testified in Par. 45, above, or that he had ever 
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talked to Burn about his views on radio station ownership. He tes- 
tified in response to a question by Folkways’ counsel (Tr. 351): 


“Q. As the reasons given for selling stations, I put 
it to you, sir, that the reason you sold the stations 
here involved was in furtherance of a plan you had 
previously adopted and in fact discussed with Mr. Harry 
Burn was that the way to make money in radio stations 
was not by operating radio stations, but by building the 
ratings up and selling them, was that not the reason? 


“A. I deny that 100 percent.” 


It will be recalled that Burn testified that Crowder had given Mc- 
Minnville as an example of virgin territory in which he would build 
up a station for sale. Crowder, implying that the purported example 
would have been an absurd one and that he would therefore not 
have advanced it, points out that McMinnville now has two radio 
stations, one of which was built before WHBT in Harriman. To 
buttress his categorical denial that the Par. 48 conversation took 
place, Crowder said that he lacked the technical knowledge to ren- 
der the opinions which Burn charged him with having made. 


51. The Community Survey. The Court of Appeals said (8 
RR 2d at 2091): 


“One of the issues presented by Folkways is whether 
Crowder made efforts and, if so, of 


{1103] 


sufficient extent, to determine the tastes, needs and de- 
sires of Harriman, and the area to be served, as required 
by the standards established by the Commission in its 
release of July 29, 1960, entitled “Report and State- 
ment of Policy Re: Commission En Banc Programming 
Inquiry.” In Henry v. FCC, 112 U.S. App. D.C. 257, 
260, 302 F.2d 191, 194, affirming Suburban Broad- 
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casters, 30 F.C.C. 1021, we held that under these stand- 
ards the question is “simply whether the Commission 
may require that an applicant demonstrate an earnest 
interest in serving a local community by evidencing a 
familiarity with its particular needs and an effort to 
meet them.” In the present case the Commission states 
that, “as a matter of judgment, the manner in which the 
survey was made leaves something to be desired,” with 
which we agree; but our review of the record leaves us 
unconvinced that the Commission’s clearance of Crowder 
on this issue should be set aside. We are of like mind 
on the related issue of misrepresentation, or failure to 
disclose any material fact, regarding the survey of com- 
munity tastes, needs and desires. However, the record 
on this issue influences, though it does not control; our 
decision on the trafficking issue discussed infra? 


? The record indicates that in making the required survey 
seven letters from prominent citizens and local organizations 
were solicited by Crowder’s former “commercial Manager.” | 
These and eight other letters from organizations outside the. 
business community were filed with the Commission. It de- 
veloped that three of the solicited letters, though written on 
the letterhead of a local organization, were not official views 
of the organization, and the signers of these letters also dis- 
associated themselves from some of the possible implications 
of the letters.” 
52. When Crowder’s Harriman application was filed on October 
4, 1961, it contained no community program survey data. His then 
attorney sent Crowder a letter informing him that survey material was 
needed. On November 13, 1961, Crowder amended his application to 
add a series of letters as evidence of his efforts in appraising the needs 
of the community. Scarbrough, his former commercial manager at 
WHBT, who made the survey for Crowder, after discussion with 
him, obtained most of the letters which were submitted by Crowder 
to the Commission. 
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(Three of the letter signers later sent letters to the Commission re- 
tracting their official endorsement of Crowder’s proposed station). 

The survey material was not used at all as a basis for the proposed 
programming, nor was the program proposed amended to reflect it. 


53. It is only because of the respect which is due any pro- 
nouncement of the Court of Appeals that the possibility of a re- 
lationship between misrepresentations, if any, to the Commission, 
as to the program survey, is touched upon here. There will be a 
fuller discussion of the matter in the Conclusions, where, it is hoped 
it will be demonstrated that the facts, even if construed to their 
extreme against Crowder, would not be persuasive under the traf- 
ficking issue. Because of this interpretation of the significance of 
the facts, at this point there will be no pursuit of details beyond 
what has already been written. Crowder, or Scarbrough for him, 
made a survey. It may not have been good, and it undoubtedly 
played no role in WXXL’s programming, but it is difficult to under- 
stand how any attempt by Crowder unduly to elevate its status be- 
fore the Commission is indicative of trafficking. 


54. WXXL programming. Similarly disregardful of logic is 
Folkways’ argument that Crowder’s intentions can be read from the 
departure of the station, in operation since August 11, 1966, from 
his application program representations. Folkways’ counsel loads 
the major premise as follows (Par. 74, proposed findings): 


“Whether Crowder applied for WXXL in furtherance 
of a bona fide intention to provide programming to _ 
meet a community need or whether the application 
was an implementation of his earlier statements that 
the way to make money in the radio business was 
not by operation but by building up the size of rev- 
enues and then selling for a profit, can be considered 
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against the following findings” (on Crowder’s failure 
to carry programs he had proposed). 


The essence of this case, however, is not whether Crowder would 
tun a station finely attuned to Harriman’s needs, but whether he 
would maintain it in continuing operation, though his programming 
is of minimally acceptable quality. Deviation from program repre- 
sentations, if substantial, may be the basis of a separate issue, but it 
has nothing to do with trafficking intent. Furthermore, even if 
Crowder failed to carry or adequately substitute for proposed pro- 
grams, it would be unfair to judge his performance during this time 
of troubles. 
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55. Also among the detritus in its barrage against Crowder, 
Folkways includes the charge that he has departed from his rate 
card. It need only be said that such competitive tactics imply a de- 
sire to stay on the air more than, or at least as much as, an inten- 
tion to build up the value of a station preparatory to dumping it. 
For purposes of this inquiry they mean nothing. 


[1106] 
CONCLUSIONS 


56. Issue 1, on which Folkways had “the burden of proceed- 
ing with the introduction of evidence” and applicant Crowder had 
the “burden of proof” (that is, the burden of DESESOD), calls for 
a determination 


. whether the applicant has engaged in trafficking 
in | broadcast authorizations.” 


The Court of Appeals tacitly defined trafficking in its observation 
quoted at the beginning of par. 36, above, 8 RR 2d at 2093. Traf- 
ficking is the acquisition of broadcast authorizations for sales rather 
than for service. 
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57. The Court thought that in the absence of a possible reso- 
lution after hearing, it could not accept a conclusion that there was 
no inconsistency in Crowder’s statements to the Commission as to 
his reasons for selling the station. Now, inconsistency in itself is 
not an actionable vice, any more than consistency is uniformly a 
virtue: as'is well known, consistency has been called both a jewel 
and the hobgoblin of little minds. If inconsistency is significant here, 
it is because Crowder’s statements would be capricious manifestations 
of a consciousness of wrongdoing; and that as he was attempting to 
bemuse the Commission into inaction on the charge of trafficking, 
they were tantamount to an admission that he had engaged in that 
forbidden activity. It has not been forgotten that Folkways asserts 
that Crowder has made more than an admission inferable from the 
circumstances; it (and the Bureau) declares that he made a direct, 
damning avowal of his radio policy to Burn. While the discussion 
which follows covers “inconsistency” and the alleged admission to 


Burn separately, there should be some prefatory comments. 


58. The age of this case is an immediate barrier to any confi- 
dent decision that Crowder deliberately tried to mislead the Com- 
mission. In connection with the sale of WHBT and WDEH, in 1956, 
Crowder told the Commission that he wanted to get entirely out of 
broadcasting. Before that Crowder had applied for a station in part- 
nership with McCoin, his brother-in-law, representing to the Commis- 
sion (subject to an undisclosed private reservation he had with Mc- 
Coin that his activity would be limited to the initial operating pe- 
riod) that he would be General Manager. Unless one is willing to 
attribute to Crowder complete contemptuousness of Commission 
processes because in one application he represented, at least in 
terms, that he would be a General Manager and, by definition, ac- 
tive in the day-to-day operation of the station, and in two others, 
practically contemporaneous, had said that 
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he would retire from broadcasting, little time need be devoted to 
this apparent conflict. Nothing in the present record would permit 
a conclusion that Crowder had done anything but help to establish 
his brother-in-law in the radio business, and that afterwards he had 
been a rentier drawing profits and doing no work of consequence. 
Not overlooked has been Crowder’s silence toward the Commission’s 
inquiry of May 18, 1956, for greater detail, as the Commission put 
its own gloss upon the importance of the May 18 letter by granting 
the assignments despite Crowder’s failure to answer it. (Nor is it 
material to the trafficking issue that Crowder had not informed the 
Commission, in successive renewal applications, that he was really 
inactive, as his status had not in fact changed.) 


59. The foregoing discussion on a fresh representation (with 


the later representations in renewal applications simply repetitive) 
was inserted immediately after an introductory statement: about the 
age of this case because it points up, by contrast, the nature of 
. Crowder’s representations more than six years later. Crowder was 
then suddenly called upon to defend himself against a charge of 
trafficking. He told the Commission that he had been forced to 
sell WDEH and WHBT because of ill health. To Folkways, and to 
the Commission, this did not jibe with his general managership of 
WLIV. Asked to explain, after another two years, Crowder again 
laid the sale of the stations in 1956 to ill health in that year, and 
said that he had not really been active in WLIV. It has already been 
found that he was, if not in law, at least in fact, a dormant member 
of the WLIV partnership; and the only part of the representation | 
which remains of concern is that he had been compelled to sell the 
stations because of ill health in 1956. Folkways frames its indict- 
ment as follows (Par. 10, proposed conclusions): 
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“Finally on this point, it should be remembered that 
when first questioned about the inconsistent represen- 
tations concerning his ‘health’ in the sales of WHBT 
and WDEH, Crowder specifically represented to the 
Commission that the ill health commenced in 1956. 

His sworn affidavit of December 27, 1965 leaves no 

question on that point, but on this record it was shown 

that he made the determination to sell WHBT and 

WDEH at least six months prior thereto, putting the 

stations on the market on June 22, 1965 [1955]” 

(emphasis Folkways’) 
That Crowder had decided to sell WHBT and WDEH at least as long 
before 1956 as mid-1955 is undeniable. Unless there is generous, 
though not necessarily charitable, appreciation of the circumstances 
(not, of couse, to be expected of Folkways), it would appear that 
Crowder sought to divert the Commission from investigation of the 
trafficking 
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allegation, conduct which, as explained above, could be interpreted 
as an admission of impropriety. But the Hearing Examiner refuses 
to condemn a party for representations made so long after the event 
to which they refer, and which may be a mistaken reconstruction of 
an earlier motivation. Despite Folkways’ ridicule (Par. 45, proposed 
findings), there was more than Crowder’s spontaneous fancy in his 
assertion that he had been plagued by misbehaving sales managers 

at WDEH, since the assignee of that license, in 1956, long before the 
present proceeding, made a similar statement (see Par. 15, above). 


60. Of overriding significance, applicable to the case as a whole, 
is the fact that the number of stations to which, without more, there 
could be a suspicion of trafficking, is one. Crowder had a minority in- 
terest in WHBT from 1947 to 1950, and 100% ownership from then 
until its sale in 1956. He was a 50% owner of WLIV from 1956 to 
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1964, when he was persuaded to sell it by his partner-brother-in-law, 
who may have (and this is purely extra-record conjecture and in any 
event immaterial to the case) resented Crowder’s drawing $5000 to 
$6000 a year on a $7500 money investment while he was doing little 
or no work; it was mentioned in the findings of fact, however (Par. 
32, above), that within a year of his buying Crowder out, McCoin 
sold WLIV for a sizable gain, inducing a supposition that he had 
not been heartbroken at Crowder’s departure. (The periods for which 
Crowder held WHBT and WLIV are much longer than the minimum 
three-year holding which is a condition precedent to assignment with- _ 
out hearing, in the recent past established by the Commission, Rule 
1.597.) The one remaining station constructed and sold within a fair- 
ly short time was WDEH. No matter how strenuously his opponents 
attempt to magnify Crowder’s derelictions, therefore, it is clear that 
they are attaching a mighty big barnacle to a mighty small hull. The 
basic material for a charge of trafficking (in criminal law terms the 
corpus delicti) is not present. 


61. Although, from the preceding paragraph, the ultimate con- 
clusion of this initial decision is easily forecast, the discussion will 
not scant the conversations between Burn and Crowder. Crowder 
in effect accuses Burn of spinning these dialogues out of his imagi- 
nation; he denies that they took place. It need hardly be stressed 
that Burn was not a disinterested witness. His bank had filed a pe- 
tition to deny Crowder’s application; and his professions of friend- 
ship for Crowder are suspect in light of his testimony. But there is 
no doubt of his close association with Crosthwait, Folkways’. chief 
stockholder. He has a natural reason to be vexed at Crowder for 
having possibly, but certainly unexpectedly, impaired the security 
of the bank’s loan to Folkways. 
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62. The Hearing Examiner does not pretend to the magical 
power infallibly to divine from their demeanor whether witnesses 
are telling the truth. Folkways denounces Crowder’s testimony on 
the grounds of demeanor and an alleged demonstrated propensity 
for lying (see Par. 56, proposed findings); the Broadcast Bureau 
finds support for Burn’s versions against Crowder’s denials because 
of their consistency with the background and the improbability that 
Crowder would not have spoken more often with Burn than he said 
he had, particularly in the negotiations for the auxiliary studio lease 
(see Pars. 35-37, proposed conclusions). 


63. The Hearing Examiner has already disavowed possession 
of a touchstone which distinguishes genuine gold from gilt. As to 
probability inferred from the plausibility of the setting and the rela- 
tive power of the participants’ recollections, the chances are that on 


closer inspection the details are too well remembered for credibility 
by one of the supposed speakers, and that his recollection is so selec- 
tively retentive as to impugn the value of the specific testimony. Thus, 
if Burn is to be exposed to the same niggling inspection to which 
Crowder has been subjected, it may be observed that he had an im- 
perfect memory of his own immediate affairs (interest in WOVE), 
but gave what purported to be veristic accounts of the Crowder 
talks down to details of station authorization. As Crowder points 
out, however, Burn was wrong about his recountal of the McMinn- 
ville area as virgin territory into which Crowder thought it profit- 
able to build a station; here Crowder apparently implies that Burn 
was making up this seemingly unassailable subsidiary fact out of 
whole cloth to lend an air of spurious truth to his testimony. Again 
there is something unreal, in view of Burn’s less than unfailing mem- 
ory, in his testimony that some four years after his conversation with 
Crowder when Crowder admitted to his addiction to trafficking, and 
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after Crowder had applied for WXXL, he accosted Crowder and ac- 
cused him of apostasy from his own creed, just as if they had left 
off talking a minute before and had now resumed their chat. 


64. It is also difficult to make the intuitive leap seemingly de- 
manded by the Broadcast Bureau (Par. 36, proposed conclusions) in 
Suggesting that because Crowder did not, after many years, remem- 
ber that he must have negotiated for and visited the Rockwood — 
studios, the particulars of Burn’s testimony are established. 


65. It may be that the Burn-Crowder conversations occurred 
as Burn testified, and that Crowder at least forgot about them. But 
enough has been written above to indicate that there are no irrefut- 
able internal indicia of acceptability in Burn’s testimony. 
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66. Moreover, Burn may have assessed his own recollection 
somewhat lower than the proponents of his testimony would: note 
his use of “by implication,” and in the second paragraph of his quoted 
testimony (Par. 45, above), that he seems to be offering his interpre- 
tation of Crowder’s avowal rather than to be trying to quote him. 


67. Burn would have Crowder stand on the same level as a 
corporate raider continually on the prowl, as if Crowder made it 
a practice to acquire and sell stations out of hand. But in light of 
Crowder’s actual experience, the alleged vaunting of his buccaneer- 
ing tactics could only be regarded as a pathetic exaggeration. 


68. As promised in Par. 53, above, there follows a more ex- 
tended account of the Hearing Examiner’s opinion of the material- 
ity of the program survey evidence. It is impossible to perceive why 
a survey undertaken in supercilious disregard of the Commission’s 


adjuration that the aspirant ascertain the community’s “needs”’ is 
any less predictive of continual operation than a sober, responsible 
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campaign of bell ringing, buttonholing, and questionnairing. The 
Commission’s optimistic — and laudable — purpose in prescribing a 
survey or its equivalent is to gain from the applicant, as far as possi- 
ble, assurance that he will program in the public interest. But the 
issue in this case is not whether Crowder will operate WXXL in the 
best interests of Harriman. He may, indeed, program the station, if 
not meretriciously and in complete disregard of his obligations, at 
least well below the maximum standard of excellence, and still, in 
the absence of some untoward challenge at renewal time, remain the 
licensee. So, even if it is assumed that Crowder made a perfunctory, 
unrevealing, and, to go to an unestablished extreme for argument, 
completely misleading survey, it has no bearing on his intent to pro- 
vide a “permanent” broadcast service rather than briefly as a prelude 
to its sale. 


69. Ever since the Commission ruled that a reasoned determi- 
nation of community interests and desires was an important element 
of applicants’ cases, preliminary campaigns have been classed with 
the March of Dimes in their esteem. Without denigration of the de- 
sirability of need ascertainment (it has already been called laudable 
in the preceding paragraph) it is also necessary logically to confine 
its implications. Where the contest is between applicants, each of 
whom contends that he will serve the public interest better than his 
rival, it is logically defensible to rest the choice, in greater or lesser 
degree, upon the quality of their respective surveys. But it is hoped 
that it has been shown that here the question is quite different, and 
that the nature of Crowder’s survey furnishes no omen of his tenure 
of the channel. As a Harriman resident and former licensee in Har- 
riman, moreover, he can be expected to know its program needs; 
and if it could be said in another situation that a sham survey pre- 
saged a facetious operation in anticipation of an early sale, it would 
be of no significance here. 
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70. Other pertinent matters have been considered in the find- 
ings of fact. = 

71. Accordingly, IT IS CONCLUDED, subject to the procedure 
prescribed by the Commission in its Order (FCC 67-746), that the 
applicant, F. L. Crowder, has not engaged in trafficking in broad- 
cast authorizations (Issue 1). 


/s| HERBERT SHARFMAN | 
Hearing Examiner 
[SEAL] Federal Communications Commission 


[1117] 
DECISION 


Adopted: August 8, 1967; Released: August 9, 1967 


Commissioner Bartley for the Commission: Commissioners Loevinger 
and Wadsworth absent; Commissioner Johnson concurring in the 
Tesult. 


1. This proceeding involves the application of F. L.. Crowder, 
tr/as Harriman Broadcasting Company (hereinafter Crowder), for a 
construction permit for a new standard broadcast station at Harri- 
man, Tennessee. On December 10, 1962, Folkways Broadcasting 
Company, Inc., licensee of Radio Station WHBT, Harriman, Ten- 
nessee (hereinafter Folkways), filed a petition to deny the Crowder 
application and requested, in the alternative, that it be designated 
for hearing on a number of issues, including a trafficking issue and 
a Carroll economic issue.’ The Commission denied Folkways’ pe- 


"Carroll Broadcasting Company, Inc. v. Federal Communications Commis- 
Sion, 258 F.2d 440, 17 RR 2066 (1958). 


JA 448 


tition and granted Crowder’s application without hearing.” Folk- 
ways appealed this decision to the United States Court of Appeals 
for the District of Columbia Circuit. On January 5, 1967, the Court 
of Appeals reversed and remanded the case with directions that a hear- 
ing be held on the trafficking and Carroll issues.? 


? Harriman Broadcasting Co., 2 FCC 2d 320 (1966). 


3K olkways Broadcasting Company, Inc. v. Federal Communications Com- 
mission, 375 F.2d 299, 8 RR2d 2089 (1967). 
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2. Crowder had built Station WXXL pursuant to his construction 
permit, and was granted program test authority on August 11, 1966. 
After the Court of Appeals reversed and remanded the case (January 5, 
1967), Folkways requested the Commission to order WXXL off the 
air pending the hearing; in its Memorandum Opinion and Order desig- 
nating the Crowder application for hearing (see par. 3, infra), the 
Commission granted Crowder temporary authority to continue opera- 
tion of WXXL and ordered an expedited hearing. Folkways appealed 
this ruling to the Court of Appeals, and the Court, on April 26, 1967, 
held that the grant of temporary authority was improper. On May 1, 
1967, the Commission directed Crowder to cease operation of WXXL 
as of May 3, 1967. Upon petition by Crowder, the Court of Appeals 
on May 3, 1967, stayed the effectiveness of its order of April 26 and 
the Commission’s order of May 1, 1967, for a 20-day period in order 
to permit a Commission decision in the matter. On May 23, the. 
Court of Appeals extended this stay to May 29, 1967. On May 29, 
1967, the Chief Justice of the United States Supreme Court stayed 
the mandate of the Court of Appeals until the issuance of a final 
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order by the Commission in the hearing pending before it, or until 
August 15, 1967, whichever date is the earlier. 


3. Pursuant to the mandate of the Court of Appeals, the Com- 
mission by Memorandum Opinion and Order, released March 31, 
1967,4 designated the application for hearing on the following is- 


sues: 


1. 


To determine whether the applicant has engaged in traf- 
ficking in broadcast authorizations. 


To determine whether there are adequate revenues to 
Support more than one standard broadcast station in the 
area to be served without a net loss or degradation to 
standard broadcast service to the area. 


To determine, in the light of the evidence adduced pur- 
suant to the foregoing issues, whether a grant of the 
application would serve the public interest, convenience, 
and necessity. 


4. The burden of proof with respect to the trafficking issue 
(Issue 1) was placed on Crowder and the burden of proof with re- 
spect to the Carroll (Issue 2) on Folkways. The designation order 
provided for an expedited hearing by the Hearing Examiner. Hear- 
ings began on May 8, 1967, and continued for all or part of 11 days 
until May 22, 1967, when the record was closed. By Order réleased 
May 16, 1967 (FCC 67-550) 


“Harriman Broadcasting Co. (WXXL), 7 FCC 24 161 (1967). 
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the Commission ordered that immediately upon the closing of the 
record, the Examiner certify it to the Commission for a final deci- 
sion, which was done on May 22, 1967. The parties filed their pro- 
posed findings of fact and conclusions of June 12, 1967. ‘Upon 
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consideration of the record, the Commission was of the view that 
disposition of the trafficking issue (Issue 1) would be facilitated 
by an initial decision from the Hearing Examiner, and the record 
was remanded to him for the preparation of an initial decision set- 
ting forth his findings and conclusions on that issue (FCC 67-746, 
released June 26, 1967). On July 3, 1967, Hearing Examiner Her- 
bert Sharfman released his Initial Decision (FCC 67D-29) in which 
he concluded that Crowder has not engaged in trafficking in broad- 
cast authorizations. On July 13, 1967, exceptions to the Initial De- 
cision, seeking a contrary result, were filed by Folkways and by the 
Broadcast Bureau. Oral argument was held before the Commission, 
en banc, on July 17, 1967. 


5. We have reviewed the Examiner’s findings of fact and con- 
clusions on the trafficking issue in the light of the exceptions and 
the record evidence. We are in substantial agreement with the find- 
ings of fact and they are adopted with the modifications and addi- 
tions noted herein* and in our rulings on the exceptions in the Ap- 
pendix to this decision. We are unable, however, to agree with the 
Examiner’s conclusions and they are not adopted. We believe that 
the conclusions reached fail to accord proper weight to relevant and 
material evidence of record bearing on the question of trafficking, 
and that undue emphasis has been placed on certain facts, while 
others of equal or greater significance have not been given proper 
consideration. 


>The following portions of the Examiner’s decision are deleted as unnec- 
essary: (1) in par. 18, delete all matter beginning with “While the Folkways” to 
the end of the paragraph; (2) in par. 19, delete the word “error” after “The” 
and before it “was repeated,” and substitute “incorrect statement”: (3) in par. 
24, delete all after the third sentence; (4) delete par. 28 and 29; (5) delete par. 
36; (6) in par. 39, delete the clause beginning “Despite his attitude” and end- 
ing with “however,” and delete the last two sentences; (7) in par. 45, delete 
“on a spring morning in 1957”; (8) in par. 46, delete third and fourth sen- 
tences; (9) delete par. 53, 54 and 55. 
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The trafficking issue 


6. Trafficking in broadcast operations occurs when a licensee 
(or its principals) acquires and/or operates a station for the primary 
purpose of selling or otherwise disposing of it for profit rather than 
for the primary purpose of serving the public interest — or, as the 
Court of Appeals aptly put it, seeking stations “for sale rather than 
service.” 
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7. Crowder here proposes a new standard broadcast station 
(WXXL) in Harriman, Tennessee, where he was formerly licensee of 
standard broadcast station WHBT, which he assigned in June, 1956, 
to Folkways for $80,000. Two months later, in August, 1956, 7 
Crowder assigned WDEH, Sweetwater, Tennessee, to WDEH, Inc., 
for $52,500. In his applications for sale of WHBT and WDEH in 
1956, Crowder represented to the Commission simply that he de- 
sired to withdraw from the broadcasting business in Harriman and 
Sweetwater. No other reasons or explanations for the sales were 
given. In January, 1956, while Crowder was trying to sell WHBT 
and WDEH, he and his brother-in-law, R. H. McCoin, applied for 
a construction permit for a new station (WLIV) in Livingston, in 
which Crowder represented that he was to have a 50 percent own- 
ership interest and that he was to be the general manager of the 
station.® Subsequently, when a question of trafficking was raised 
in 1962 in connection with Crowder’s application for a second sta- 
tion in Harriman, Crowder submitted sworn statements to the Com- 
mission that “the true facts” concerning the ‘sale of WHBT and 
WDEH were that he “was forced to sell his radio interests due to 


6 In September 1956, Crowder also purchased a soft drink bottling plant Suey 
in Livingston and began to supervise its operation, including an enlargement of 
the facilities. 
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ill health,” and that upon a doctor’s advice, he “retired complete- 
ly from active participation in the radio broadcast industry.”” This 
explanation was made without any reference to Crowder’s participa- 
tion in 1956 in an application for WLIV in Livingston, in which he 
had represented that he would be general manager of the station. In 
response to a Commission letter of December 17, 1965, requesting 
an explanation of this apparent inconsistency, Crowder submitted 

a sworn statement, dated December 27, 1965, in which it was stated 
that in 1956, when he owned WDEH and WHBT, his health became 
such that he could no longer continue in the day-to-day active opera- 
tions of the stations, “and for that reason both stations were sold in 
that year.” Regarding his participation in the operation of WLIV, 
Crowder further stated that while the 1956 WLIV application con- 
tained a representation that he would be general manager, it was not 
his intention to be the general manager on a continuing basis and 
that he had only agreed to help his brother-in-law get the station 
on the air. 

8. In the WHBT sale, where the price was $80,000 and the “‘pres- 
ent value” of equipment $18,649.52, Crowder’s gain was $61,350.48. 
In the WDEH sale, where the price was $52,500 and the “present 
value”” $29,995.10, Crowder’s gain was $22,504.90. When Crowder 
sold his interest in WLIV in May, 1964, the physical assets had been 
fully depreciated. He had therefore recovered his entire partnership 
investment of $7,500 and, as his basis of calculating gain was zero, 
the $50,000 which he received was all gain. (Examiner’s findings, 
pars. 33-35). 


[1121] 


9. The question is whether Crowder trafficked in any or all of 
these licenses. In remanding this case, the Court held that it could 
not accept the Commission’s initial conclusion of no inconsistency 
in Crowder’s representations as to his reasons for selling WHBT and 
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WDEH. The Court stated: “There may be a basis for reconciling 
the inconsistent representations in a manner which prevents disquali- 
fication of Crowder, but the subject needed examination at a live 
hearing.” 

10. On the record of this evidentiary hearing, we conclude that 
Crowder has failed adequately to reconcile his inconsistent represen- 
tations and has fallen short of meeting his burden of proof on the 
trafficking issue. In our view Crowder should not be granted another 
radio station in Harriman because of his conduct with respect to the 
stations he previously had in Harriman and in: Sweetwater. We con- 
clude, on the basis of the entire record before us, that Crowder has 
not shown that he acquired those stations for the principal purpose 
of operating them in the public interest. On the contrary, the rec- 
ord indicates that the two stations were treated as properties to be 
bought and sold at a profit rather than as facilities reasonably to be 
devoted to serving the public. 


11. First of all, Crowder is seeking a station in Harriman, where 
he previously had one. If his primary interest was in station opera- 
tion in that community, the normal course would have been to con- 
tinue the operation of station WHBT, not sell it at a profit and then 
seek another license. We do not accept the subsequent explanation 
for the sale of WHBT, i.e., that it was due to ill health, as dissipating 
this problem. Ill health was not mentioned as a reason at the time 
of sale, although the application form specifically requested the rea- 
son for the sale. Furthermore, no corroboration by a physician was 
offered by Crowder, although he claims to have relied on a doctor’s 
advice.” As further indication that the sale of the station was not 


7Walter H. Scarbrough, Crowder’s commercial manager at WHBT from 
1952 until the station was sold in 1956, testified that he worked “pretty 
closely” with Crowder, and that Crowder had never complained to him about 
ill health (Tr. 1385, 1389-90). 
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in fact required by ill health, Crowder at the same time bought a 
soft drink bottling plant in Livingston which he personally super- 
vised, spending the mid-week in Livingston. Finally, at the same 
time Crowder also entered into a partnership in a new station in 
Livingston, representing to the Commission that he would be its 
general manager. We are now told that the latter representation 
was incorrect, and that his participation in the Livingston station 
was therefore not inconsistent with the explanation given for the 
sale of WHBT and WDEH. We cannot permit an applicant thus to 
decide as it suits his purpose which of his inconsistent representa- 
tions we are to believe. In any event, the other factors already — 
mentioned convince us that there is too large a doubt here to per- 
mit a grant of Crowder’s instant application. 
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12. The discussion above has largely been concerned with 
WHBT. We have basically the same problems with Crowder’s ac- 
quisition and sale of WDEH in Sweetwater. Crowder was attempt- 
ing to sell WDEH at least as early as June 22, 1955,° less than a 
year after the Commission had granted a license for the station on 
February 17, 1955, and we are not convinced that this station was 


5 Crowder originally claimed that he sold WHBT and WDEH in 1956 be- 
cause of ill health at that time. During the hearing, it was established from the 
subpoenaed files of Blackburn-Hamilton Company, media brokers, that both 
WHBT and WDEH had been listed for sale on June 22, 1955. In his testimony 
at the hearing, Crowder enlarged on his previous statements as to his reasons 
for selling the stations. He testified that because of difficulty with two of 
his sales managers at WDEH during the first few weeks of station operation in 
February-March, 1955, the station lost customers and “kept going down,” and 
that in about three months he was a “nervous wreck” and decided to sell the 
station (WDEH) and get out of the radio business (Tr. 1484). As noted by 
the Examiner (par. 40), there were no similar operational problems at WHBT, 
where Crowder was general manager. 
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acquired to be operated rather than sold at a profit. Here, again, 
the reason now given for the sale is not consistent with the rest of 
the evidence. 


13. We are not satisfied as to the credibility of Crowder. First, 
as pointed out above, Crowder represented that he would be general 
manager of station WLIV in Livingston which he obtained in partner- 
ship with his brother-in-law, McCoin. Crowder prepared and executed 
the application and represented that he would serve as the station’s 
“General Manager.” In his testimony, Crowder admitted that at the 
time the application was filed he was a broadcaster of experience 
and that the representation made was a holding out to the Commis- 
sion that he would be the general manager of the station not only 
during the construction of the station but also after it went on the 
air. Crowder further testified that he had a private understanding 
or agreement with McCoin prior to the filing of the application that 
he would not participate in the day-to-day operation after the sta- 
tion was constructed. He did not disclose this agreement to the 
Commission. The same representation was repeated in the WLIV 
renewal applications signed by McCoin and filed with the Commis- 
sion on May 6, 1958, and May 2, 1961. The representation was 
not corrected until the renewal application of April 28, 1964, which 
was filed by McCoin after Crowder had agreed to sell his interest in 
the station. In view of Crowder’s admitted awareness of the signifi- 
cance of the representation and his knowledge of the existence of 
an agreement to the contrary, it must be concluded that his repre- 
sentation in the 1956 WLIV application was a deliberate misrepre- 
sentation. 
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14. Further, the record also shows that in the application for a 
. construction permit for WLIV (BP-10326), executed by Crowder and 
filed January 20, 1956, it was represented that Crowder, in. addition 
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to being the owner of WHBT and WDEH, was also the owner of Har- 
riman Billiard Parlor since 1944; and that in the instant application 
for a new station in Harriman, which Crowder executed on Septem- 
ber 30, 1961, it was represented as follows: F. L. Crowder, Harriman 
Billiard Parlor, “100% owner, 1944 to present.” Crowder testified at 
the hearing that the Harriman Billiard Parlor had not been owned as 
represented by him. The testimony shows that since 1949 the billiard 
parlor has been owned by a partnership of Crowder and a Mr. Charles 
Derrick, with Crowder owning 66-263 percent. At the hearing, 
Crowder offered no explanation for his misrepresentation to the 
Commission, except that such entry was an error. 


15. These problems concerning Crowder’s credibility also af- 
fect our judgment concerning his denial of testimony of Harry T. 
Burn, who said Crowder told him that he acquired stations for the 
purpose of selling them. Burn was a lawyer and banker called as 
a witness by Folkways. We shall discuss his testimony at some length, 
because of the credibility question involved, but we wish it to be 
clear that: we believe Crowder has failed to meet his burden of proof 
without regard to the Burn testimony. 


16. Burn testified that in several conversations with Crowder 
the latter expressed his business philosophy that the way to make 
money in radio is not by operation but by obtaining a franchise, 
building up the gross volume of business, and then selling the sta- 
tion. Crowder categorically denied making such statements, and 
stated that he met and talked with Burn only twice in his lifetime. 
The Examiner did not attempt to resolve the conflict in the testi-_ 
mony of the two witnesses on the basis of their demeanor. He 
concluded (par. 65) that the Burn-Crowder conversations may have 
occurred as Burn testified, and that Crowder at least forgot about 
them, but that there were “no irrefutable internal indicia of accepta- 
bility in Burn’s testimony.” 
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17. Burn has been a resident of Rockwood, Tennessee, for 
16 years. His principal place of business is in Rockwood, but his 
bank, which he and his family control, has a branch at Harriman, 
approximately 10 miles from Rockwood. Burn testified that prior 
to 1951 or 1952 he had known Crowder socially, and that at about 
this time he commenced negotiating with Crowder, who was then 
the sole owner of WHBT in Harriman, to establish remote studios 
in Rockwood which then had no local facility of its own. Burn 
testified that he had a number of conversations with Crowder on 
this subject, over the phone and at his (Burn’s) office, and'that as 
a result of these negotiations, he caused the bank to spend three 
or four thousand dollars to convert the third floor of the bank 
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building into suitable studio space, in accordance with instructions 
given him by Crowder as to the required insulation of the walls 
and special installation of windows. Bum’s law offices were on 
the second floor and he said he was there on a daily basis and 
that he saw and visited with Crowder during the time the studios 
were being constructed. Crowder denied that he had any such nego- 
tiations or conversations with Burn, stating categorically that he met 
with or talked with Burn only twice in his entire lifetime, once when 
he signed the lease for the remote studios in the 1950’s, and again in 
1961 when he sold his WHBT note to Burn’s bank. 


18. Burn testified that in early 1957,9 at the time it became 
known that some financial interests from McMinnville, Tennessee, 
were proposing to build a station in Rockwood, he had a further 


*We cannot find when this conversation took place, since Bum was 
unclear on the time and mentioned several different months. He believed 
that it was about the time a new station was being started up in Rockwood, 
Tennessee. - 
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conversation with Crowder during which he told Crowder that he, 
Burn, regretted seeing another station come into the County because 
of economic considerations; that Crowder commented that you 
couldn’t make money on radio stations through operations, that 
you made money on radio stations by getting a license, building 

a good volume of gross income, and then selling the station. Ac- 
cording to Burn, that was the reason Crowder was not concerned 
with local competition, since he didn’t propose to operate a station 
anyway other than until the time he could sell it. Crowder denied 
that this conversation occurred and stated that in neither of his 
two meetings with Burn had he ever expressed such an intent 

or business practice. 


19. Burn further testified that he and Crowder had other 
conversations dealing with Crowder’s broadcast business policies. In _ 
one of these in 1961, Burn stated he had learned that Crowder was 
applying for a new station at Harriman and asked him why he had 


undertaken to bring a third station into Roane County, instead of 
applying for a station in a community that had no other station, 

in keeping with what Burn had understood from Crowder was his 
business practice in this field. According to Burn, Crowder ex- 
plained that the management of WHBT was so incompetent they had 
undertaken to operate a metropolitan station in a small town; that 
they had changed the location of the station on the dial from the 
middle to the right edge; that they had increased power to 5000 
watts; that the tubes used were more expensive; that a management 
policy of this sort would ultimately create a serious financial prob- 
lem; and that he wanted WXXL to be in a position to fill the void. 
(Burn said that the words “fill the void” were his own words.) 
Crowder also denied 
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this conversation. He stated that he knew little of the technical 
aspects of station operation and denied generally that he would 
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have had sufficient background knowledge in broadcast matters to 
have made the other statements attributed to him by Burn in this 
particular conversation. Crowder also testified that Burn was not 

a friend of his; not his banker; and not a member of his church; 

and that he had not seen Burn at any meetings of local civic or- 

ganizations; or at social clubs; or even walking along the street. 


20. Although the record shows that Burn was not a disin- 
terested witness, since his bank still held a WHBT note which it 
had purchased from Crowder, and had opposed Crowder’s applica- 
tion (Examiner’s findings, pars. 41 and 47), it does not follow that 
his testimony must be rejected on that ground, for the facts taken 
as a whole are consistent with Burn’s testimony. WHBT’s remote 
studios were in fact built in Burn’s bank building in Rockwood. 
They were leased and operated for a number of years by WHBT 
when Crowder was sole owner and operator of the facility. A 
new station, WRKH, was established in Rockwood and commenced 
operation on May 9, 1957. WHBT vacated its Rockwood auxiliary 
studio a few weeks after WRKH began operation. 


21. We find it difficult to believe that the WHBT remote stu- 
dios would or could have been built by the bank in its building in 
Rockwood without any contact at all between Burn and Crowder, 
who was then the sole owner of WHBT and its general manager. It 
seems reasonable that since the space in the bank building was being 
used for radio studios, there would have been negotiations with 
Crowder and actual supervision, instructions as to construction, and 
inspection by him, as testified by Burn. Further, it is reasonable to 
conclude that Crowder, having been in broadcasting since 1950, pos- 
sessed the type of knowledge in 1961 that would have enabled him 
to evaluate the WHBT operation as conducted by Folkways, the 
present management, and relate to Burn his reasons for filing for 
the second station at Harriman, in apparent conflict with his in- 
dicated policy. However, we also recognize that Burn was vague 
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as to the date of the principal conversation in which he says that 
Crowder expressed his philosophy of buying and selling stations. In 
these circumstances, we retain our doubts concerning Crowder, since 
Burn’s testimony cannot be wholly rejected and is consistent with 
the objective evidence in the case. 


22. In sum, we cannot accept as credible Crowder’s testimony 
that he was forced to sell WHBT and WDEH because of ill health. 
After a careful consideration of all the facts and circumstances in- 
volved we are unable to conclude that a grant to Crowder of a sta- 
tion in Harriman, Tennessee, would be in the public interest, con- 
venience or necessity.? 


1Gn light of our conclusions concerning WHBT and WDEH, we need not 
resolve the trafficking issue as it relates to the Livingston station (WLIV). 


(1126] 


The Carroll Issue 

23. Since our findings and conclusions regarding the trafficking 
issue (Issue 1) are dispositive of this case, we need not reach the Car- 
roll issue (Issue 2) or make findings and conclusions on that issue. 


Other Matters 


24. On June 15, 1967, Folkways filed a petition for reconsid- 
eration of our Order (FCC 67-500, released May 16, 1967) in which 
we directed that, upon closing, the record be certified to us for a fi- 
nal decision so that the case could be expedited. Folkways contended, 
among other things, that the order changed the normal hearing pro- 
cedure and deprived it of an initial decision by the Examiner. Upon 
consideration of the record after certification, we remanded it to the 
Examiner, on our own motion, for an initial decision on the traffick- 
ing issue (par. 4, supra). In view of our remand action and our dis- 
position of the case on the trafficking issue, the petition for recon- 
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sideration is denied as moot. There is also pending before the Com- 
mission a petition for an order in the nature of enlargement of issues, 
filed by Folkways on June 12, 1967. In view of our disposition of 
this case, we do not reach the question of the need for enlargement 
of issues, and the petition is dismissed. é 


25. On July 14, 1967, Folkways filed a motion to correct the 
transcript. Upon request by Crowder, the time for filing a reply 
was extended to July 28, 1967. On that date, Crowder filed a re- 
sponse to the motion in which he made no objection to the major- 
ity of the suggested changes, but did object to seven suggested 
changes in the testimony of Harry T. Burn on the ground that such 
changes are changes in substance and would result in an alteration 
of the testimony of a key Folkways witness. We have examined 
the suggested changes to which objection has been made, and believe 
that, for the most part, they do relate to matters of substance. In 
view of Crowder’s objection, the motion to correct transcript will 
be granted only to the extent of accepting those corrections to which 
Crowder has not specifically objected, and will be denied in all other 
respects. 

26. ACCORDINGLY, IT IS ORDERED, That the application 
of F. L. Crowder, tr/as Harriman Broadcasting Company (WXXL), 
for a construction permit for a new standard broadcast (AM) station 
in Harriman, Tennessee (File No. BP-151 22), IS DENIED; and 

27. IT IS FURTHER ORDERED, That the operation of Sta- 
tion WXXL shall cease at the end of the broadcast day on August 
15, 1967; and : 


[1127] 


28. ITIS FURTHER ORDERED, That the petition for an or- 
der in the nature of enlargement of issues filed June 12, 1967, by 
Folkways Broadcasting Company, Inc., IS DISMISSED; that the pe- 
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tition for reconsideration of our Order, released May 16, 1967 (FCC 
67-500), filed June 15, 1967, by Folkways Broadcasting Company, 
Inc., IS DENIED; and that the motion to correct transcript filed 
July 14, 1967, by Folkways Broadcasting Company, Inc., IS 
GRANTED with regard to those suggested changes not specifically 
objected to by F. L. Crowder in his response filed July 28, 1967, 
and IS DENIED in all other respects, and the transcript IS COR- 
RECTED accordingly. 


FEDERAL COMMUNICATIONS COMMISSION 


/s} BEN F. WAPLE 
Secretary 


Attachment ; [SEAL] 


[1128] 
APPENDIX 


Rulings on Exceptions to the Initial Decision 


Rulings on Exceptions of Folkways Broadcasting 
Company, Inc. (WHBT) 


Exception No. Ruling 


1,2 Granted in substance. See par. 14 of our 
Decision. 

3-6, 8, 13-21, Denied. The Examiner’s findings adequately 

24-28, 32, 41-44 summarize the record. Additional findings 

48-51, 56, 57, 59, proposed to the extent supported by the rec- 

63-67 ord would not add substantially to our De- 
cision herein. 

7, 9, 10-12, 22 Granted to the extent indicated in pars. 11-20 

47, 61 of our Decision and otherwise denied. 


23, 31, 36 | Granted to the extent indicated by Pars. 15- 
22 of our Decision, and otherwise denied. 


29, 30 
34, 35 


37, 38-40, 45, 46 
62, 79 


52, 53, 54, 60 
35 


68-77, 78, 80 

81 

82 

83-88, 90-98, 100- 
102 

89, 99 


103-114 
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Denied, as argumentative. 
Denied, not of decisional significance. 


Granted, to the extent indicated in footnote 
5 of our Decision, and otherwise denied. 


Denied. See par. 25 of our Decision. 


Granted in substance. See footnote 5 and 
pars. 15-22 of our Decision. 


Denied. The requested findings are unneces- 
sary in view of our Decision. 


Granted in part and denied in part. See foot- 
note 5 and par. 23 of our Decision. 


Denied in view of par. 23 of our Decision. 


Granted in substance. See pars. 5-22 of our 
Decision. 


Granted in part and denied in part. See pars. 
5-22 of our Decision. 


Denied as not of significance in view of our 
decision herein. 
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Rulings on the Exceptions of the Chief, 


Exception No. 
1 


2,5 


Broadcast Bureau 
Ruling 
Granted. See footnote 5 of our Decision. 


Granted to the extent indicated in pars. ‘5-22 
of our Decision. ' 
Granted in part, see footnotes 5 and 7 of our 
Decision, and otherwise denied as seeking ad- 
dition of matter repetitive or not essential in 
view of our Decision herein. : 
Denied. See par. 25 of our Decision. 


Granted in substance. See pars. 5-22 of our 
Decision. 


Berore the 
FEDERAL COMMUNICATIONS COMMISSION 
Vashington, D. C. 20554 


In re Application of af me MOLY 


F. L. Crowaer tr/as fa 14 1967 
HARRIMAN BROADCASTING COMPANY (WXXL) DOCKET NO. 172557 ' 
Harriman, Tennessee File No. BP-15122 


For Construction Permit Ciche L~ 5 
TO: The Commission ° 5; Bee G 
LYE 


BROADCAST BUREAU'S EXCEPTIONS TO INITIAL DECISION 


Exceptions to Findings of Fact 


Exception No. 1 
To that portion of paragraph 18 following the quoted 


language for reasons set out in the Bureau's Brief, to clarify the 
findings on the points involved. 

' Exception No. 2 

To that portion of paragraph 38 following the quoted 


language as incomplete, and considered an ultimate finding of fact 


as unsupported by the weight of the evidence of record, and to 


the failure to find in lieu thereof as follows: 


. "Crowder testified, as mentioned in the findings 
at paragraph 19, that, prior to filing the appli- 
cation for the Livingston facility, he had made 
it absolutely clear that he would not participate | 
in any active capacity in the day-to-day operation 
of the station; and that his. assistance would be 
confined to the pre-operational stages of securing 

. & construction permit. * 
"Crowder acknowledged that the Livingston appli- 
cation was executed by himself; that it was prepared 
under his direction and supervision; that he had 
represented therein that he would serve as "General 
‘anager;" and that he did not disclose to the 

“Tommission his private, but firm, arrangement with 
his partner, McCoin, not to actively participate 
at all in the operation of this facility. 


"At the time his representation was made, Crowder 
was a broadcaster of some experience, and he 
recognized that when he stated in response to the 
inquiry at Section IV, page 3, of FCC Form 301, ° 
that he would be "General Manager" of WLIV, it | 
was intended to represent to the Commission that 
he would serve in this capacity when the station 
actually went on the air. 


"Crowder testified that this was an error; but he 
acknowledged that the representation did not reflect 
the overall future plans of himself and his partner, 
McCoin. 


"This representation was not soon corrected. It 
was repeated in the WLIV renewal applications 
(BR-3365) filed May 6, 1958 and May 2, 1961. The 


representation was not changed until the April 28, 
1964 WLIV renewal was submitted, a date subsequent 
to the one on which application was made to assign 
the station to McCoin (April 14, 1964)." 


References: WLIV License File No. 2; T. 245-252, 
1485-1487, 1716-1718, 


Exception No. 3 


To all of paragraph 39 following the quoted testimony of 


Crowder, as argumentative and improper as findings of fact; to all of 


i] 
Paragraph 40 as not reflecting in context substantial matters of record 


and as according undue weight to particular facts whi le disregarding 
others; and to the failure to find in lieu thereof as follows: 


"As noted in the findings at paragraph 37 through 39, 
Crowder had represented in his January 8, 1963 opposition 
to WHBT's Petition to Deny that the true facts were that 
he was forced to sell WHBT and WDEH due to ill health, 
and that on a doctor's advice he had ‘retired completely 
from active participation in the Broadcast industry in 
1956." 1/ The representations of Crowder in his sworn 


"1/ Crowder did not supply an affidavit of the physician 

in question and he was not otherwise identified on the record. 
One apparent reason the matter was not pursued further lies 
in the statements of counsel for Crowder during a bench con- 
ference concerning the general subject of Crowder's health. 
This is here quoted for purposes of convenient reference: 


‘Mr. Bilger: In the first place there is something 
even further wrong with that in my judgment. You are 
obviously referring to the statement he filed that 

his doctor advised him to get out. Now on this 
insurance form this would not necessarily have been 
put down by him. It could have been a telephone call, 
It could have been a country club conversation on the 
golf course. It could have been a social engagement. 


"He said, "I am nervous." The doctor could easily 
have said, "get out of the radio business." 


‘Therefore, it is valueless.'" 


Reference: T. 1687-1688. 


—_—_—— 


statements in the Pleadings filed by him are that 
his health problem and the advise of the doctor 
occurred arfd was given in 1956, the year the two 
stations were sold. 


"In his testimony, Crowder enlarged on his prior 
Statements as to his reasons for selling the stations. 
He testified that he had hired a Mr. Lee as sales 
manager for WDEH just prior to commencing operation 
in February, 1955; that he did a good job before: the 
station went on the air; that the billings were about 
$5,000.00; but that in about three or four weeks: the 
station started to lose business. ' 


"Crowder checked to see what the trouble was and he 
said he learned that Mr. Lee ‘was more interested in 
the secretary than the radio station, so I had to 
dismiss him." This would have been in late February 
or early March of 1955. 


"Crowder further testified that in turn he employed 
another gentleman and he was all right for two or three 
weeks (March, 1955), but then he got involved in local 
politics; took sides in opposition to the City officials; 


and, according to Crowder, the station lost some more 
customers, The station 'kept going down, going down. 

So in about three months, frankly I was a nervous wreck. 
I decided to sell my radio station (WDEH) and get out of 
the radio business. ! Crowder added at this point that 
he sold WHBT and WDEH in the same year, 1956," 


Reference: T. 1483-1485. 


"Walter H. Scarborough testified that he was Crowder's 

- Commercial manager at WHBT from 1952 until the station 
was sold in 1956; that he worked with Crowder ‘pretty 
Closely’ on a day-to-day basis; that Crowder was at 
the station during the period of a year or a year and 
a half preceding the sale; and that as far as Scarborough 
could tell "he was in good health,' ~ 


"Scarborough later qualified this testimony, Stating that 
Crowder had not been at WHBT during the year and a half 
preceding its sale as mich as he had been in prior years, 
because he had ‘other business interests;' that he could 
not answer whether this was due to his health; but that 
Crowder had never complained to him about ill-health.!" 


References: T, 1385, 1389-1390. 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. ©. 20554 


In re Application of 

F. L. Crowder, tr/as 

HARRIMAN BROADCASTING COMPANY (WXXL) DOCKET NO, 172 
Harriman, Tennessee File No. BP=-15122 
For Construction Permit 


Tos The Commission 


. 


BROADCAST BUREAU'S BRIEF IN SUPPORT OF 
INITIAL DECISION 
* * 
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* * 


Exception No, 2 


The Bureau excepts to the findings at paragraph 38 as 


incomplete and, in part, to an erroneous ultimate finding. The 
record bases for the substitute findings are given. The findings 

as made without reciting other related and material facts do not - 
accord with the weight of the evidence and leaves the impression 
that Crowder did, as a fact, make an "error" in indicating he would - 
be the "General Manager" of WLIV. The Bureau's position is that this 
was no error; that it was a direct and deliberate misrepresentation 
of fact on Crowder's part. The Bureau's requested further findings 
and conclusions, included under this exception and others set ont 


below, it believes, demonstrate that this is so. 


Exception No. 3 
As the exception indicates, the Initial Decision's findings 


on the subject of Crowler's health are in part argumentative. For 
example, the Initial Decision argues that had the hearing been held 


x * * 


Conclusions 


The question of trafficking mst be studied in the light 


of all of the demonstrative and circumstantial evidence. Seldom, 


if ever, is it admitted. Therefore, the element of intent must be 
arrived at through a.careful analysis of all of the evidence .and. 
particularly that of Burn. 

Each case in law is different. The difference may be one 
of a small degree or a large one, but generally there is a fundamental 
element common to all cases of one class (essence). The common ele- 
ment in trafficking cases is intent. In some instances, for example, 
where there are many transactions, intent might be inferred fron 
the activities themselves, But here there are three transactions 


14159 . 


and this forecloses an inference of intent from "number" alone. 

In this case Crowder is alleged to have admitted to 
Burn that he is in effect, a trafficker. To be clear, if Burn's 
testimony is accepted as true, it proves the trafficking intent 
necessary and required for and adverse decision under this issue. 
That is why the question of credibility was early recognizes as an 
important and decisive consideration. 

The Bureau must conclude on the basis of the record that 
Crowder is guilty of misrepresentation -~ not on a single subject 
or in a single instance, but generally throughout his testimony; 
not only during the hearing, but on prior occasions, in his affi- 
davits filed in the predesignation pleadings, in making representa~ 
tions to the Commission in various applications; and in his repre=- 


sentations in the very application that is the subject of this hearing. 


Exception No, 6 


The conclusion at the first sentence of paragraph 58 does 
not accord with the weight of evidence in this case. It is true 
that the three transactions involved (WHBT, WDEH and WLIV) occurred 
in 1956 (WHBT and WDEH) and in 1964 (WLIV), but all,or even a major 
part, of the controlling facts cannot be relegated to that era. The 
total proof of this is in the reading of the findings themselves 
(as modified, of course, by the Bureau's exceptions). 

Background facts extend to as early as 1947, when Crowder 
and a group of local businessmen established WHBT at Harriman. But 
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these matters, so far as they are pertinent, are recorded in the 
Commission's files, which provide the source for a substantial 
number of findings. Thus, the dates of acquisition aailios?s are 
fixed facts; Crowier's representations in his application are 
certain; Crowder's representation in his Pleadings are sure and 
concurrent with many of the matters of substance here. ' 

Moreover, it mst be remembered that WHBT's Petition to 
Deny was filed in December, 1962, and that this challenge mst have 


served at the very least to jog Crowder's memory then and force 


recall, so that, with his mental processes so refreshed at that date, 


he really is not being asked to relate facts so distant as to occasion 
unreliability, as the Initial Decision infers. 

Besides, when Crowder could not remember, he freely said 
so, and he is not being held accountable for what he forgot, as the 
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Bureau's findings and conclusions clearly demonstrate. Moreover, 
Crowder was categorical in his denials in important areas. As to 
the conversations with Burn, he testified simply that they did not 
occur. This narrows the question of credibility and sharpens the 
conflict so that, contrary to what the Initial Decision concludes, 
we submit that it mst be concluded that Crowder deliberately misled 
the Commission, not "tried" to, but did so. 


On these grounds, it is asked that Bureau's Exception 


No. 12 be allowed. 
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The matters recited in the fourth sentence to the end 
of paragraph 58 are, in our view, meaningless, For example, the 
Initial Decision concludes that: "Not overlooked has been Crowder's 
silence toward the Commission's forts of May 18, 1956, for Greater 
detail, as the Commission put its own gloss upon the importance of 
the May 18 letter by granting the assignment despite Crowder 's 
failure to answer it." As the Bureau has shown, no inquiry was ever 
made of Crowder. - The questions were directed to the assignee and . 
answered by it. See Bureau's Exception No. 2, 

Another example is fn the recital relative to Crowder's 
representation that he would be "General Manager™ of WLIV. The 
Initial Decision concludes that little time need be devoted to this 
conflict. This erroneous conclusion stems from the refusal of the 
Initial Decision to make complete findings, disregarding substantial 
evidence of record. As argued elsewhere in this brief and in the 
Bureau's substitute findings and conclusions, the facts that Crowder 
was ill (if true); had been advised to get out of broadcasting (also, 


if true); and reached a firm, positive understanding with McCoin not 
to be active at the station prior to the time he says he agreed to 
help McCoin in the preliminary stages of preparing the application 


and prior to the time the application was filed — these matters all 


tend to prove that the representation was a deliberate one; known 


to be false when made; and designed to mislead the Commission. The 


1162 


circumstance that it was repeated and allowed to stand for 
nearly 10 years, also, does not advance Crowler's cause. The 
Initial Decision, in effect, ignores all of these mtters and 
nakes it appear that they are of no significance. Reason, logic, 
and the weight of the evidence in this record persuade that such 
a conclusion must be held to be in error. 

Finally, it is concluded that it is not material to the 
trafficking issue "that Crowder, had not informed the Commission, 
in successive renewal applications, that he was really inactive, 
as his status had not in fact changed.” To the contrary, it is 
material to take these facts into account in deciding the traffick- 
ing issue. It may not be dispositive of that issue, and the Bureau 
will certainly concede this. But it is part of the total evidentiary 
picture, and, in the context of the events as they occurred, it is 
an important point. What the Initial Decision does, here and in 
other instances, is to isolate a single fact and then set about to 
destroy its value as proof of the major matter in issue. : 
If this decisional process were proper, very few charges 


of misconduct could be proved, for in most cases essential evidence 


of the deeds questioned are within the confines of the minds, of 
their perpetrators, There has to be consideration of the conduct 


&8 8 whole; of the elemental facts that go to establish the pattern 


or plan; and of the inferences Properly drawn from the concrete facts 
that are subject to proof, Reason mist be applied to the total 
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structure of proof as it has been developed in the record, 
This the Initial Decision does not do. This failure hinders 
or prevents viewing the whole picture in a manner that vould 
enable one to see what it really shows. Such processes can 
only lead to error such as is here present. For these reasons, 


the Bureau asks that this exception be allowed. 


Exceptions No, 8 and 9 


The Initial Decision (paragraph 59), recites: “But 
the Hearing Examiner refuses to.condemn a party for representations 
made so long after the event to which they refer, and which may be 
a mistaken reconstruction of an earlier motivation," This reflects 
an attitude on the part of the Hearing Examiner. Whether Crowder 
should be held accountable or not must rest on reasoned considera= 
‘tions and should not be allowed to stand on the disposition of the 
trier of the facts to refuse to weigh the evidence as it was pre=- 
sented. As pointed out earlier, the element of time or of the 
age of the case is not dispositive of the matters in issue. Nor 
does it provide a sufficient legal reason for refusing to examine 
the conduct of Crowder in accordance with the proof as orcas at 
trial. 


As stated in its brief under prior exceptions, the con=— 
clusions reached in the Initial Decision fail to accord proper 
weight to material and relevant evidence of record. This is the 
case with the bulk of the matters dealt with in these paragraphs 
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(paragraphs 60-70). In certain instances undue stress is placed 

on certain facts, or the matter is taken out of context. Thus, 

at paragraph 60, the Initial Decision finds fault with Burn's 
testimony based on his supposed use of "McMinnville" as the 

example given to him by Crowder of "virgin territory." The Bureau, 
above, has shown that in all likelihood. Burn did not use the term 
"McMinnville," or if he did, it was not in the context shown “in 

the testimony on which this conclusion rests. The examples could 

be multiplied, but the Bureau would make the same basic argument 
which, in essence, is that due and proper weight has not been given 
to material and relevant evidence in this record; that undue emphasis 
has been placed on certain facts, while others of equal significance 
have been ignored or rationalized to a point of no significance; 


and that this had occasioned error. 


We have set out the Bureau's proposed substitute conclusions, 


These conclusions, the Bureau submits, are fully supported by the 
findings as modified by the Bureau's exceptions. They are reasoned 
and logically flow from these findings and fairly and properly lead 
to the decision which is warranted by the record in this case. 
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Exception No. 10 


This exception is to the ultimate conclusion and 


merely recites the ultimate conclusion which the Bureau believes 


must be made under the trafficking issue. 


Respectfully submitted, 
George S. Smith 
Chief, Broadcast Bureau 


’ by Thomas B, Fitzpatric 
cas Hearing se 


tn L, VE Toian. 
C olen. B. Letterman on 
Attorney 
Federal Communications Commission 


July 13, 1967 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 
In re Application of 
F. L. Crowder, tr/as 
HARRIMAN BROADCASTING COMPANY DOCKET NO..17255. x 
Harriman, Tennessee File No. BP-15122 


For Construction Permit 


TO THE HONORABLE, THE MEMBERS OF SAID COMMISSION: 


WHBT'S EXCEPTIONS 
—___., 
TO 


PARTIAL INITIAL DECISION 


* * * 
11°76 
LJ * * 
Exception No. 5. To the failure of the Examiner to find that in the 


instant application for a new station in Harriman the address listed by 
41°77 


Crowder is a post office address in Livingston (Official Notice). In making 
the initial grant without a hearing, by the January 14, 1966 Memorandum 
Opinion and Oreer, the Commission recited that Crowder resided in Livingston, 


-- 


Tennessee, some 50 miles away from Harriman (Official Notice). In the instant 


hearing Crowder claimed that the Commission's recitation wag "incorrect", but 
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there was no showing as to any steps taken by him to inform the Commission 


of the "correct" situation. (Tr. 266). 


Exception No. 6. To the failure of the Examiner to find that when 


the Commission informed Crowder, in 1965, of the apparent inconsistency of 


his sworn "explanation" for the sale of WHBT and WDEH, viz., 411 health of 
such magnitude that he was "forced" to "withdraw completely" from broadcast 
ing in 1956, and. the filing of an application in that very year for a new 
station in Livingston in which Crowder stated he would be the General 
Manager, Crowder made the sworn Depresentecton that the only reason he had 
gone into the Livingston’proposition was to assist his brother-in-law who 
wanted to go into the radio business because he, the brother—in-lew, was 
unemployed, having sold his car dealership (see Crowder Affidavit of 
December 27, 1965 considered on the record at Tr. 1485). However, none of 
the Commission's files reflect the brother-in-law's alleged car dealership, 
and the 1956 Livingston application which was prepared and sworn to by 
Crowder showed the brother-in-law to have a then-current ownership interest 
in a grocery company in Red Boiling Springs, Tennessee. There was no 
mention in the Livingston application of the allegedly recent ¢ar dealership, 
notwithstanding the requirement in the application form that the business 
interests of the partner for the preceding five years be shown. | (Tr. 1597 
and BP-10326, Table II, Official Notice material). The brother-in-law was 
dead at the time of the instant hearing, and other than Crowder's version of 


the brother-in-law's motives, no evidence was adduced thereof. (See Tr. 1312, 


1490). 
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Exception No. 15, To the Examiner's failure to find that when the 
question of the correctness of the representations in Crowder's original 
submission of the so-called "community survey" material was raised by Folkways' 
petition to deny, Crowder submitted to the Commission under his oath as to the 
truth and veracity of the matters concerning him an explanation that all of the 


letters were mailed directly by the writers to Crowder and not even seen in 


final form by Scarbrough, who actually obtained the letters (see Crowder's 


Opposition to Petition to Deny filed January 23, 1963, and Tr, 1568-70), while 
in this hearing it was shown that Crowder obtained the letters directly from 


Scarbrough rather than from the letter-writers. (Tr. 344, 1575), 


Exception No. 16. To the Examiner's failure to find that contrary to 
the earlier-made representation that all of the letters were sent to him by 
mail from the letter writers (Crowder Opposition and Tr, 1568-70, supra), 

41182 

Crowder rewrote and brought one letter back to the writer (Warren) and told him 
that it wasn't the type of letter that Crowder wanted and at that time got the 
writer to sign the Crowder-Scarbrough prepared letter. (Tr. 1660-61, 1761-2), 
Upon reading the letter prepared for his signature by Scarbrough, brought to him 
by Crowder, Warren at first declined to sign it, but Crowder told him the 
matter would be confidential and his name would never be revealed, and with 


that Warren signed the prepared second letter, (Tr. 1764, WHBT Ex. 36-L). 


Exception No. 17, To the Examiner's failure to find that even in 


testifying in this hearing Crowder was less than frank and candid, which pre- 
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cludes a reliance on any testimonial assertion of his, For example, Crowder 


first asserted tbat the WXXL rate card contains the rates utilized by him 

in selling advertising on his station since it went on the air in August. On 
probing, he conceded that he has sold advertising for less than the rate 

card rates, however. (Tr. 285). He first attempted to justify the less-than- 
rate card sales on the ground that he was “meeting his competition", but then 
it was shown that this explanation wouldn't hold because, for example, where 
he was selling a 30-second commercial spot announcement for $1.25 a spot on 

an open rate basis, the "competition" $1.25 rate would apply only on a frequency 
discount basis, as Crowder himself well knew since he had a copy of WHBT's 

rate card. (See, £:R-, Crowder Ex. 25). Crowder offered the explanation 

that ne only non-rate card sales were for 20-second spots which don't appear 
on the rate card, but upon further examination conceded that the less-than-rate 
card deals were not limited to mere 20-second spots. (Tr. 331). Crowder 

then tried another explanation, claiming "We have a special deal for 
non-advertisers who don't believe in radio advertising, trying to get then 

into radio advertising." (Tr. 331). After the record showed that the 


advertisers getting less-than-rate card rates included those presently using 
1183 
radio advertising, specifically on WHBT, Crowder changed his explanation again 


and said that the special deal for non-advertisers "who don't believe in radio 


advertising" were only those who had not yet advertised on WXXL. (Tr. 1692). 


Exception No. 18. To the Examiner's failure to find in connection 


‘with an inability to rely on Crowder's testimony, the evidence concerning 
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the Arnold Insurance Agency account and Crowder's testimony relative thereto 
which was refuted by Mrs. Birchfield. Crowder claimed that he doesn't try 


to " 


"pressure" advertisers, and he was asked whether he hadn't told a former 
employee, Mrs. Anna Sue Birchfield, to tell the Arnold Insurance Agency that 
Mr. Arnold should buy time on Crowder's station because Arnold was getting 
insurance business from Crowder. Crowder flatly denied such instructions or 
suggestions. (Tr. 347). However, Mrs. Birchfield testified that during the 
time she was employed at Crowder's station (a S-week period during the latter 
part of September and early October 1966) she had an occasion to contact Mr. 
Arnold and wasn't able to sell him time and reported that fact to Crowder, 
whereupon "Mr. Crowder told me that when I did see him [Arnold] to remind 
him that we had a large amount of insurance that we were carrying with him 


and to remind him it was coming up for renewal." (Tr. 881). It was elsewhere 


conceded that Mrs. Birchfield was a truthful witness (Tr. 895), so the finding 


must be made that Crowder's testimonial assertions cannot be relied upon. 


Exception No. 19. To the Examiner's failure to find that outward 
manifestations can and must be utilized in assaying intention, and since the 
trafficking issue is in part the question of whether Crowder applied for the 
station in Harriman so as to provide programming to meet a community need or 
as the implemention of the earlier-expressed statements that the only way 


to make money in radio was to obtain a permit, build up the business and then 
1184 
sell it for a profit (see Burn testimony), manifestation of the intent with 


respect to programming is pertinent. In this connection, the Examiner should 
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have made the findings set forth in WHBT's proposed findings, pars. 75-78, which 


findings, for convenience, are summarized here, 


. 


Exception No. 20. To the Examiner's failure to find that in his 


captioned application Crowder represented to the Commission that the following 


local live programs would be carried, none of which have been: a 30-minute 
live discussion sustaining program broadcasting the activities of the Harriman 
City Council, to be carried every Saturday; a 5-minute Harriman School News 
Program, 5 days a week; a 30-minute Saturday afternoon “Student of , the Week" 
live sustaining program; a 15-minute weekly agricultural sustaenine program, 
"County Agent"; a 15-minute farm report, to be broadcast five days a week; 

a 15-minute "Sports Today" live program on Saturdays; a 30-minute live 
sustaining, discussion program entitled "Our Civic Clubs", scheduled for 
every Sunday afternoon; a 30-minute live educational program on Sundays 
called "Harriman High School Today"; and a 30-minute live ‘sustaining, 
discussion program scheduled for Thursday afternoons entitled "Youth Speaks", 
(Tr. 318-322). Further, the Examiner should have found that Crowder made 
no showing as to what he was in fact programming on WXXL ‘(see Tr. 319-20), 
and accordingly there is no support in this record for any contention he may 
make that he applied for the station involved in his proceeding solely 


from a motive of obtaining a station to render a service to the community. 


Exception No. 21. To the Examiner's failure to find that other 
instances of contradictory and inconsistent statements on the record by 
Crowder bar reliance on his testimonial assertions. The Examiner should 


have found, for example, that Crowder volunteered the statement that he 


doesn't use trade-outs with respect to advertising, claiming that if he buys 
merchandise for the station he pays for it and the advertiser pays him for 
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advertising time in cash. (Tr. 1617-18). However, a document in the files 
of the Blackburn Company, which Crowder's counsel established as containing 
the information which the broker "would normally acquire from a prospective 
seller in the course of business" (Tr. 1023, Crowder Ex. 30 for iden.), 
shows with respect to the remote studio he maintained when he had WHBT that 
“he has a studio in Rockwood which he rents for $50.00 on a trade-out deal.” 
Ia addition, in connection with The Printery, for which Crowder has carried 


advertising on WXXL and from which Crowder has obtained office supplies and 


materials, it was shown that the advertising spots were carried last fall, 


yet Crowder has never paid The Printery, nor it him. Crowder then tried to 
"explain" that if The Printery ever sends him a bill he will pay for the 


materials (Tr. 1667). 


Exception No. 22. To the Examiner's failure to find that although 
Crowder represented in this hearing that the reason he sold station WDEH and 
listed it for sale in June of 1955 was because manager problems in the 
period February 1955-June 1955 resulted in the station's revenues "going down, 
going down" (Tr. 1484), while information given to the broker at the time, 


which Crowder's counsel developed on the record must have come from Crowder 
2/ 
(Tr. 1025-26), showed the following: 


2/ With respect to the information sheet, marked on the record as Crowder 
Ex. 31 for iden., Crowder's counsel asked: "Was the information contained 
in there acquired, if you know, from the seller? A Well, I don't know, 
but I don't know where else the information could have come from. 
Q While you did not do it personally, this is the normal information 
acquired from a seller when you list it for sale, is it not? A Yes." 


_ 
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Bank Deposits 


February . $ 319.65 
March 2,204.40 
April : 3,711.66 
May 4,013.43 
June 4,191.91 


July 3,672.02 
TOTAL $18 ,113.07 


(Crowder, Ex. 31, Id.). 
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* * * 


Exception No. 27. To the failure of the Examiner to find, in 
connection with I.D. Fndg. 15 and the "value" of the assets of WDEH sold 
for $52,500.00, the following: Although both WDEH and WHBT were always 
under common ownership until their sales (first commonly owned by Crowder's 
Harriman Broadcasting Company, Inc. and then by Crowder as an individual 


trading as the Harriman Broadcasting Company), the application for assignment 


of WDEH listed as items of the original cost of the station real estate in 


the amount of $2,000.00 and a building valued at $10,000.00, the former 
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"transferred from WHBI" and the other asserted to have been provided by 
Crowder's personal funds. The land, which was claimed to have been 
transferred from WHBT in 1955 for $2,000.00, was written up to a $5,000.00 
value in reaching the $29,985.10 claimed value of the assets sold for 
$52,500.00. (BAL-2240, Exs. 1, 2; Tr. 231-2). In addition, the WDEH 

" assets apparently included some transferred from WHBT, valued at $7,462.07. 
In the present hearing, Crowder was asked for an explanation as to the 
transactions concerning the land and the transfer of: equipment , 


particularly since he was the owner of both stations and there would have 
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been no reason, except in connection with a sale, for such transaction. 
(Tr. 232-3, 1669, 1678-9). However, Crowder claimed that neither his records 


nor his recollection provided any details thereof. (Tr. 231, 1585, 1669). 


Exception No. 28. To the failure of the Examiner to find, in 
connection with Crowder'’s representations as to the value of the assets 
of WDEH being sold, and hence the figure needed to ascertain the profit 
being made on the sale, the following: When Crowder had applied to the 
Commission for the construction permit for WDEH, he represented that the 
land and buildings for the Sweetwater station would be leased (BP-9334, 
Sec. III, p. 1). After the station was constructed and the application 
for license was filed, on February 1, 1955, Crowder repeated the 
representation that the land and buildings were leased, and represented 
that the total cost of construction had been only $17,150.60 (BL-5625, 
Official Notice material). However, in the January 1956 application for 
assignment of the license of the station, where WDEH's physical assets were 
being sold for $52,500.00, he included $12,000.00 as the "original cost" of 
real estate and building. (BAL-2240, Exs. 1, 2; Tr. 231-2). 
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Exception No. 29. To the Examiner's Fndg. 15 where he quotes from 


a statement found in the assignee's portion of the WDEH application (assignee's 


principal, A. D. Smith, Jr.) which the Examiner says he quotes “merely to show 
it was made and not for its truth", particularly because although the state- 
ment was not adduced in the hearing nor offered by Crowder, and notwithstanding 


' the Examiner's statement that he is not relying on the truth thereof, he 
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subsequently utilizes it for its truth in Concl. 59 in suggesting that he finds 


support for Crowder's explanation for the sales as opposed to "Folkways' 


ridicule". (See Concl. 59). 


Exception No. 30. In connection with his Fndg. 15 and the repetition 
of a statement made by the proposed assignee of WDEH, Inc., if the Examiner 
found and utilized Mr. Smith's statement in his portion of the application 
as support for Crowder's theory (see the immediately aforegoing exception), 
he should have found that the referenced assignment application stated that in 
the first part of 1956 "Mr. Crowder was fortunate in como a new manager 
who has shown a very steady increase in business every month", which would 
have negatived Crowder's explanations offered now that’ the sale of WDEH was 


necessitated because of financial problems with Managers. (See Tr. 1484). 


* * * 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


F. L. Crowder, tr/as 
HARRIMAN BROADCASTING COMPANY, 
Appellant, 


Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


FOLKWAYS BROADCASTING COMPANY, INC., 
Intervenor. 


ad 


PRE-HEARING STIPULATION 


The respective parties to this proceeding, by counsel, stipulate 
and agree as follows: 


I. THE ISSUE INVOLVED: 


In the Appellant’s view, the issue presented by this appeal may 
be stated as follows: 


Whether it was error or otherwise plainly improper for the Ap- 
pellee| to find an intention to engage in trafficking upon the part of 
the Appellant and consummation of such an intention in (1) the ac- 
quisition and sale of a radio station owned wholly or in part by Ap- 
pellant for ten years (WHBT, Harriman, Tennessee), and (2) the ac- 
quisition and sale of a radio station owned by Appellant for two 
years (WDEH, Sweetwater, Tennessee) where Appellant represented 
to Appellee that he wished to sell both in order to retire from the 
broadcasting business in the respective communities in which said 
stations were located without further indicating in the applications 
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So to sell that such reasons were motivated by the ill health of Ap- 
pellant caused by successive managers in the absentee-owned (WDEH) 
facility; where Appellant had on file with the Appellee at the time 
the aforesaid applications to sell WHBT and WDEH were pending an 
application for a third radio station in a different community (WLIV, 
Livingston, Tennessee) in which he was proposed as the “General 
Manager” and a fifty per cent owner; and where Appellant was not 
active in the operation of the third station (WLIV) after it went on 
the air for the eight-year period during which Appellant held his 
ownership interest therein. 


It is the view of the Appellee and the Intervenor that the issue 
as formulated by Appellant is incomplete and inaccurate in both fac- 
tual and legal premises, and the Appellee and the Intervenor' believe 
that the issue presented by this Appeal more properly should be stated 
as follows: 


In an earlier decision involving Appellant’s application this Court 
held that: 


“The trafficking issue is a sensitive one vitally affecting 
the public interest represented by the Act administered 
by the Commission. Licenses cannot be granted in the 
public interest to those who seek them for sale rather | 
than servicing. There may be a basis for reconciling the 
inconsistent representation [to the Commission] in a 
manner which prevents disqualification of Crowder, but 
the subject [needs] examination at a live hearing.” 


Is the Commission’s decision entered after such hearing deny- 
ing Appellant’s application under the grounds that he failed to rec- 
oncile his inconsistent representations and had not met his burden 
of proof on the trafficking issue supported by substantial evidence 
considered in light of the entire record? 


Il. JOINT APPENDIX 


1. The Joint Appendix shall be printed as a separate docu- 
ment and shall be filed at the same time as the reply brief of the 
Appellant, or if a reply brief is not filed then fifteen days after the 
Appeliee’s and Intervenor’s briefs are filed. 


2. Reference to the record appearing in the briefs of the par- 
ties will be to the page numbers of the record as the same is certi- 
fied to the Court. In the printing of the Joint Appendix, there will 
be set forth, in addition to the consecutive numbering of the pages 
of the Joint Appendix, the original record page numbers shown in 
bold type and indented in a manner which will make it convenient 
for the Court to locate the pages referred to in the briefs. 

3. The Notice of Appeal filed by the Appellant and the Notice 
of Intention to Intervene filed by the Intervenor need not be printed 
in the Joint Appendix unless the contents of the respective notices 
become a subject of argument. 


4. The costs of printing the Joint Appendix shall be borne as 
follows: The Appellant shall pay for the material required to be in- 
cluded therein as a matter of course, including the Commission’s 
Memorandum Opinion and Order from which the appeal is taken, 
this pre-hearing stipulation, and the material from the record desig- 
nated by him. The Appellant shall also pay for such other parts of 
the record as the Appellee determines should be printed in the Joint 
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Appendix in support of its position. Any material in addition to the 
foregoing designated by Intervenor shall be paid by the Intervenor. 


Respectfully submitted, 


DONALD E. BILGER 


Smith, Pepper, Shack & L’Heureux 
1101 17th Street, N.W. 
Washington, D.C. 20036 


Counsel for Appellant 


LENORE EHRIG 


Federal Communications Commission 
Washington, D.C. 20554 


Counsel for Appellee 


JOHN B. KENKEL 


Miller & Schroeder 
Munsey Building 
Washington, D.C. 20004 


Counsel for Intervenor 


September 19, 1967 


[Filed October 11, 1967] 


PREHEARING ORDER a ee 

Counsel for the parties in the above-entitled case having sub- 
mitted their stipulation pursuant to Rule 38(k) of the General Rules 
of this Court, and the stipulation having been considered, the stipu- 
lation is approved, and it is 

ORDERED that the stipulation shall control further proceed- 
ings in this case unless modified by further order of this court, and 
that the stipulation and this order shall be printed in the joint ap- 
pendix herein. 
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[201] 


PRESIDING EXAMINER: May Mrs. Dahlberg be excused? You 
are excused, Mrs. Dahlberg. 
(Witness excused.) 
MR. KENKEL: I will call Mr. Freeman L. Crowder. 
Whereupon, 
FREEMAN L. CROWDER 
* * * 
DIRECT EXAMINATION 
BY MR. KENKEL: 
Q. Would you state your full name and address, sir? A. Freeman 
L. Crowder, Harriman, Tennessee. 
Q. Where in Harriman? A. 565 Margrave Street. 
Q. Mr. Crowder, you are the applicant trading as Harriman Broad- 
casting Company? A. Right. 


MR. KENKEL: May I have a rule that this is an adverse witness 
and we are entitled to so examine him? 

PRESIDING EXAMINER: Yes: under the tules, of course, Mr. 
Crowder, being the party for the Opponent, is an adverse witness; 
there is no question of that. Is there any question along that line? 

MR. BILGER: No. 

PRESIDING EXAMINER: Of couse not. All right; you may, 


[202] 


Mr. Kenkel. 
BY MR. KENKEL: 

Q. You received a subpoena to testify here? A. Yes, sir and a 
check. 

Q. And a check? A. And a check. 

Q. You received it on Saturday? A. Yes. 

Q. How long have you lived at 565 Margrave Street? A. Twenty- 
one years. 
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Q. Twenty-one years, since— A. 1946. I moved to that address 
in °46. 

Q. With whom do you live? A. With whom? 

Q. Yes. A. My family, wife. 

Q. What does your family consist— 

MR. LETTERMAN: I object to this line of questioning. 

PRESIDING EXAMINER: Yes, this is getting into minutiae. 

MR. KENKEL: May we appraoch the Bench. 

PRESIDING EXAMINER: Yes. 

(Discussion off the record.) 

PRESIDING EXAMINER: All right, the objection is Sovemnic 
Would you answer that. Read the pending question, DEES: 

(The last question was read by the reporter.) 


[203] 


THE WITNESS: At the present time, my wife. She tives with me. 
BY MR. KENKEL: 

Q. And formerly? A. My daughter is living now with me. She 
is now. She just came back home recently, four or five months ago. 

Q. Mr. Crowder, you formerly had a radio station. ‘in n Harriman 
prior to the instant one? A. Right. 

Q. And you owned it as an individual or Seoces A. Both. 
I owned it as a partnership and as an individual. : 

Q. When did you own it as an individual? A. From 1950 to ‘56. 

Q. Were you the sole owner from ’50 to °562 A. Right. 

Q. And in ‘56—well, when did you change into a Aaa A. 
It was a partnership before—1950. 

Q. Let’s get this straight. A. The station was constructed in 1946 
as a partnership. 

Q. Of whom? A. A group of businessmen in aarenan Tennessee. 

Q. It was a corporation? A. Yes. 

Q. Which was it? Partnership or corporation? 


[204] 


A. Well, a corporation, yes. 

Q. It was a corporation? A. Right. 

Q. And you subsequently acquired all of the stock in the corpo- 
ration? A. Right, in 1950. 

Q. In 1954 you changed it or had it assigned to you as an individual? 
A. I don’t remember the year. 

Q. You don’t remember? What did you do? A. It was at least a 
couple of years after that. 

PRESIDING EXAMINER: Would you raise your voice, Mr. Crowder, 
and Mr. Kenkel, too. 

MR. BILGER: Yes; I can’t hear the questions. 

PRESIDING EXAMINER: All right; I think this is a problem. This 
is off the record. 

(Discussion off the record.) 

PRESIDING EXAMINER: Mr. Kenkel, may I ask something to at- 
tempt to straighten out in my own mind these dates? 

MR. KENKEL: Yes. 

PRESIDING EXAMINER: In ’46 the construction permit was 
granted for the station in the name of a corporation? 

THE WITNESS: That is correct, Harriman Broadcasting Company 
Incorporated. 

PRESIDING EXAMINER: In 1950—was that the next date? 
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THE WITNESS: 1950 is when I purchased it. 

PRESIDING EXAMINER: You purchased it? In other words, you 
bought all of the stock of the corporation in 1950? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: When was the construction permit then 
assigned to you as an individual? Was it in 1950? 


THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: In 1950; all right. The reason I asked 
is because I heard a date “1954.” I imagine that was an error. 

THE WITNESS: It, of course, was a corporation when I purchased 
it, but I had the corporation dissolved. The year, I don’t remember. 
PRESIDING EXAMINER: I see. Somewhere between 1950 and 

54, is that it, you dissolved the corporation? 
THE WITNESS: Yes. I surrendered the charter. 
PRESIDING EXAMINER: I see; I understand. 
BY MR. KENKEL: 

Q. You don’t know the year, is that correct? A. I don’t remem- 
ber. 

MR. BILGER: I have a point here. I am not quite sure what the 
answer is, but I note in inquiring of the witness, the Examiner used 
the term “CP”; in 1946 it was “CP” and in 1960 the “CP” was changed. 

PRESIDING EXAMINER: I mean the license. 
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MR. BILGER: I am sure that is what the record meant but we do 
have a cold record sometime. 

PRESIDING EXAMINER: All right. 

BY MR. KENKEL: 

Q. Mr. Crowder, I show you what is a WHBT license file maintained 
by the Federal Communications Commission, and I see therein a letter 
of September 16, 1954 addressed to Miss Mary Jane Morris, two “‘r’s” 
and one “‘s,” Secretary of the FCC, saying, “‘It is my intention to 
dissolve this corporation. Please sfi¢d me the necessary forms that I 
will be required to file with the Commission.” Signed, “Very truly 
yours, F. L. Crowder.” A. That is my signature. 

Q. You did write that letter on the date shown? A. I did. 

Q. Did you subsequently in 1954 make application to. the Com- 
mission for assignment of Station WHBT from the Harriman Broad- 
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casting Company, Inc., to you as an individual? A. That I don’t re- 
member. If I didn’t it was an oversight, I am sure. 

Q. Again, from the Commission files I show you an application 
labeled BAP253 and BAL1919, bearing date of December 4, 1954, 
and I see' two signatures, F. L. Crowder, one as President of the Har- 
riman Broadcasting Company, Inc., and the other as individual owner. 
Did you execute that application, sir? Take a moment to look at it. 
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A. Those are my signatures. 

Q. Does—There is Exhibit 1 there, which states: ‘“F.L. Crowder, 
holder of 100 percent of the stock of the Harriman Broadcasting 
Company, Inc., desires to discontinue doing business as a corporate 
form. After the Commission approves this assignment, he will do 
business as an individual owner.” Is that your statement and appli- 
cation? A. Right. 

MR. KENKEL: May I show the Examiner and then ask to take 
official notice that the Commission’s files show Application BAP253 
and BAL1919 was granted December 14, 1954? 

PRESIDING EXAMINER: What are you asking me to take official 
notice of, Mr. Kenkel? 

MR. KENKEL: Commission’s grant of the application on Decem- 
ber 14, 1954. 

PRESIDING EXAMINER: I see, just the grant of the application 
and not the application itself? 

MR. KENKEL: Well, the witness has testified to the application. 
To clean it up, I ask you take official notice of the application. 

PRESIDING EXAMINER: Any objection to taking official notice 
of the application under the fact of the Commission’s grant? 
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MR. LETTERMAN: Is that a “31679 

MR. KENKEL: Yes, it is a “316.” 

MR. BILGER: May I ask if Mr. Kenkel is going to supply a copy 
to counsel? 

MR. KENKEL: I do not intend to, and that is why I don’t think 
it is necessary to take official notice. The witness agrees the material 
is here, and as far as I am concerned, he testified to the fact, so I am 
not going to supply copies. 

PRESIDING EXAMINER: All right; I will take official notice, but 
it is understood if any point is made of a portion, of anything of 
which official notice is taken, the matter will be supplied in the pro- 
posed findings, because it is difficult to get copies sometimes of these 
documents, as you understand. 

BY MR. KENKEL: 

Q. Showing you, sir, that Application BAP253 and BAL1919, I see 
listed there that it concerned two stations: WHBT, Harriman, 
Tennessee (license), and WDEH, Sweetwater, Texas. A. Sweetwater, 
Tennessee. 

Q. Is that correct? A. Yes; right. 

Q. The corporation, Harriman Broadcasting Company, Inc., then 
Owns two stations: WHBT and WDEH, Sweetwater, Tennessee? A. 
WDEH had not been constructed—had not been constructed. I think 
it is just a construction permit, 


Q. Well, the Commission’s permit and constuction permit 
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had been issued for WDEH, had it not? A. Probably. The best I 
remember, yes. 

Q. When was WDEH constructed? A. 1954 is the best I recall— 
I mean 1955. 
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Q. 1955? A. I believe that is right. I believe we went there in 
February, 1956. It was under construction when that was filed. 

Q. It was under construction? A. I guess that is right. From 10 
or 12 years back it is hard to remember. 

Q. Do you want an opportunity to look at the files? A. No. 

MR. LETTERMAN: If there is a point made of it, Mr. Examiner, 
we should be certain of the dates, because, well, for one reason the 
dates are here in the file. The pertinent dates— 

PRESIDING EXAMINER: All right; if there is a question of es- 
tablishing the dates, let’s establish them from the record rather than 
from Mr. Crowder’s memory. 

BY MR. KENKEL: 

Q. There came a time, didn’t there, sir, that you entered into a 
sales contract for WDEH, Sweetwater, Tennessee? 

MR. LETTERMAN: Well, we haven’t— 

PRESIDING EXAMINER: Well, is the date February, 1955 that 
WDEH was constructed and went on the air? 

MR. LETTERMAN: Do you know, Mr. Kenkel? If so, we can 
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stipulate. It would be a simple matter. 

MR. KENKEL: May we get the files? I was satisfied with the an- 
swer I got. If someone else wants to go further— 

MR. LETTERMAN: The reason I asked was, the gentleman was 
not certain as to when it was constructed. If it is material and we 
are going to utilize it— 

MR. KENKEL: Let the record show I offered—Let the witness 
look at the file and testify from it. I will get the file and we will get 
the date, sir. 

MR. LETTERMAN: All right. 

MR. KENKEL: Mr. Examiner, the WDEH license file is here in the 
room. Mr. Letterman, Mr. Bilger and I have gone through it. We 
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have the following pages as reflected by the file: The issuance of the 
Construction Permit BP9334, September 15, 1954: the Commission’s 
wire authorizing WDEH to conduct program tests is dated February 
4, 1955; the Commission’s license for WDEH issued February 17, 


1955. May we have official notice of those facts as shown in the 
file? 


MR. LETTERMAN: I will stipulate that those are the dates. I 
think we can do that. 
MR. KENKEL: Do you agree, Mr. Bilger? 
MR. BILGER: I agree the file reflects those dates. 
MR. KENKEL: Thank you. 
BY MR. KENKEL: 
Q. Mr. Crowder, you subsequently sold WDEH, did you not? 
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A. Yes. 

Q. Who handled it? Blackburn and Marshall? A. Blackburn- 
Hamilton. 

Q. And Mr. Cliff Marshall? A. Cliff Marshall. 

Q. You first talked to Mr. Marshall about selling WDEH in 1954, 
did you not? A. How could I talk about selling something I didn’t 
even own? 

Q. You had the construction permit for WDEH, according to the 
file, in 1954? A. Yes, sir, I had the construction permit. That doesn’t 
mean it was constructed, though. 

Q. Supplying that date to you for your information, to give you 
a frame of reference, and we also supplied the other date, the date 
of license as February 17, 1955, when did you first talk to Mr. Cliff 
Marshall of Blackburn and Hamilton with respect to the sale of 
WDEH?:° A. I don’t remember. I don’t remember. 

Q. Sometime during 19552 A. I don’t remember. 

Q. Isn’t it true, sir, you had completed the arrangements for the 
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sale and entered into a contract for sale of such station by early Jan- 
uary, 1956? A. I believe that is correct. 


[212] 


Q. Now, the negotiations and discussions both between you and 
the broker and the prospective purchaser culminated in a contract in 
January,' 1956—When did they start? A. I don’t remember. I can’t 
remember those dates. 

Q. Approximately? A. That is 13 years ago. I don’t know. 

Q. You will agree with me, won’t you, Mr. Crowder, you don’t 
sign a contract for the sale of a radio station immediately, that you 
give some consideration to it, that there are negotiations back and 
forth— 

MR. BILGER: I object. 

MR. KENKEL: Wait a minute. 

MR. BILGER: Sorry— 

PRESIDING EXAMINER: Wait. What is that, Mr. Bilger? 

MR. BILGER: The way he is phrasing the question, I object to 
the frame of the question, “What is generally done?” 

PRESIDING EXAMINER: “Generally”; I agree that the witnesses 
cannot be compelled to answer on a general basis. You may rephrase 
the question, Mr. Kenkel. 

Q. Mr. Crowder, you don’t want this Examiner and the Commis- 
sion to believe that the first time you gave any consideration to sell- 
ing WDEH was the very date the contract therefor was executed? 

MR. LETTERMAN: That question is argumentative. 


[213] 


PRESIDING EXAMINER: All right; I agree. The objection is sus- 
tained. All right; rephrase it in a different way. 
MR. LETTERMAN: May we have a point of clarification. Under 
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42(b) of the Civil Rules of Procedure, Federal Rules of Civil Proce- 
dure, it is true that a person can utilize leading questions for the 
purpose of examining a witness such as Mr. Crowder, so-called adverse 
witness, but that does not mean that it is coterminous with the word 
“cross-examination.”’ It is not. Leading questions and cross-exam- 
ination are two separate things, sir. 

BY MR. KENKEL: 

Q. Mr. Crowder, you didn’t first give consideration to the sale of 
WDEH on the date of the contract of sale: it was sometime prior 
thereto, was it not? A. I don’t know. 

Q. You don’t know? A. I will tell you what I will do. I will be 
willing to take Mr. Marshall’s statement. I will take that for the Tec- 
ord. 

Q. That is, the time you first discussed with him the sale of WDEH? 
A. Yes, sir. 

MR. LETTERMAN: On this point may I request, if there is cor- 
respondence between you and Blackburn and Hamilton on this sale, 
that that correspondence be produced, if it is in the record, ws pro- 
duced for the purposes of this examination. 
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PRESIDING EXAMINER: I think you should address that to Mr. 
Bilger, Mr. Lettermna. Is it possible to produce that correspondence 
if it is significant? 

MR. BILGER: Mr. Examiner, the hearing is in Washington. I will 
certainly inquire of my witness at the first available opportunity and 
respond. I see no objection to producing it if we can get it in time 
or if we have it. 

PRESIDING EXAMINER: All right. 

MR. LETTERMAN: Another point. I want to be absolutely clear 
as to what Mr. Crowder is doing. Is he waiving any privilege he might 
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have as to communications between himself and Blackburn and Hamil- 
ton concerning this transaction? I think he did say he has no objection 
whatsoever if this matter is gone into with Mr. Cliff Marshall. 

PRESIDING EXAMINER: Is Mr. Marshall an attorney? 

MR. KENKEL: Not to my knowledge. 

PRESIDING EXAMINER: Where is the privilege? 

MR. LETTERMAN: The privilege would lie if this is a business 
transaction, there was certain information that was conveyed between 
himself and Mr. Marshall, there might be a privilege there. 

PRESIDING EXAMINER: I don’t recognize any privilege, Mr. 
Letterman, unless it was attorney-client privilege. 

MR. LETTERMAN: Fine. 

MR. BILGER: I might say a word here. I believe the limit 
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on my Client’s willingness to adopt a statement was limited to: he 


said he would accept Mr. Marshall’s word as to when negotiations 
were entered into. It does not extend beyond that. 

PRESIDING EXAMINER: All right, sir; we are not going to get 
into heresay. 

MR. BILGER: I don’t know where it is leading at all. 

PRESIDING EXAMINER: All right. 

BY MR. KENKEL: 

Q. If Mr. Marshall supplies a statement that these negotiations 
started prior to October, 1955—if he did, you would accept that 
statement? A. October, 1955? 

Q. Yes. A. I will accept Mr. Marshall’s statement, yes, sir. 

MR. KENKEL: Thank you. If I may have a minute here to look 
for this. I am sorry, Mr. Examiner; I have the notes and other dates 
but I thought, for accuracy, we ought to use the files here, but I don’t 
seem to find WDEH license in File Number 2. Well, to move along, 
may we do this—Off the record. 


(Discussion off the record ) 

PRESIDING EXAMINER: Back on the record. 

MR. KENKEL: To move along I will supply the dates I have and 
they will, of course, be subject to check against the files which we 
can turn up in WDEH File Number 2. 
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BY MR. KENKEL: 

Q. Mr. Crowder, you entered into a contract with Marto Broad- 
casting Company, Inc., for the sale of WDEH on January 18, 1956, 
did you not? A. In January; I don’t remember the exact date. 

Q. Well, accept for the moment, if you would, sir, my statement 
that the files in the Commission shows the contracts were being ex- 
ecuted January 18, 56. A. I admit entering into the contract, yes. 

Q. You proposed to sell WDEH to Marto Broadcasting Company, 
Inc., for $52,500? A. Correct. 

Q. And the Commission file number, according to my notes, for 
that proposal, is BAL2240. Who was Marto Broadcasting? It was a 
corporation, but who were the principals involved? A. The only one 
I knew was Mr. Marvin Thompson. I don’t know about the others. 
I never met them. ; 

Q. When did you first discuss with Mr. Marvin Thompson the sale 
of WDEH? A. Mr. Cliff Marshall contacted him. I don’t remember. 
Incidentally, the sale didn’t materialize. 

Q. That is my next question. The sale didn’t materialize? A. I 
got what is known as a McFarland letter. They were evidently op- 
posed to Mr. Thompson owning a radio station. 

Q. That application was withdrawn July, 1956? 
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A. It was in ’56. I don’t remember the dates. 


JA 502 


Q. After Marto, you arranged a new sale of WDEH, did you not? 
A. Correct. 

Q. That was to who? A. Mr. Arthur Smith, Chattanooga, Ten- 
nessee. 

Q. Is he a corporation or individual? A. I don’t remember. 

Q. You again proposed to sell WDEH by contract dated July 24, 
1956 for the sale price of $52,500? A. Again, I don’t remember 
the date. I agreed to sell. 

PRESIDING EXAMINER: What was that sale price, Mr. Kenkel? 
MR. KENKEL: $52,500. And I supply for the records, so you 
can check, the note I have is to the Commission file number with re- 
spect to that transaction and it is BAL2240. 

BY MR. KENKEL: 

Q. I hoped we would have the original file; it would make it easier 
Mr. Crowder. I show you what I represent to you, for the purposes 
of this examination, as a photocopy of the first assignment we talked 


about—well, excuse me, about the first assignment we talked about, 
that is to Marto Broadcasting Company, Inc., BAL2240. 

As I say, I hoped I had the original files here. Accepting for the 
moment my representation this is a total copy of what appears in the 
Commission files, I direct your attention to 
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paragraph 3 of page 1 of FCC Form 314, which question is: ‘‘Give a 
full statement of assignor’s reasons or purposes for requesting this as- 
signment.” Am I correct your answer is— A. That is the sugges- 
tion of my attorney. 

Q. Excuse me: let me read this. This is the answer therein 
appearing. ‘‘Assignor desires to withdraw from the broadcasting 
business in Sweetwater at this time and believes assignee will bring a 
broadcast’ service to the Sweetwater community that will be in the 
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public interest.” Now, that application, turning to page 2 thereof, 
is dated January 28, 1956. A. Yes. 

Q. Made by F. L. Crowder trading as Harriman Broadcasting 
Company, that is you, as an individual? A. That is right. 

Q. And that is your signature thereon appearing? A. Yes, sir. 

Q. Exhibit 1 of that application, the exhibit is numbered Exhibit 
1 and it is labeled ‘Original Costs of WDEH” and contains entries 
therein. I am directing your attention to the entries in the first 
column, the first column of figures, that is, under the column labeled 
“Original Costs.” The total of that is $31,147.50? A. That is what 
is on the paper, yes, sir. 

Q. Was that the original cost? A. That is what my accountant 
says. 
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Q. Under the next column, “Present Value,” the total is $29,985.10? 
A. That is the accountant’s figure. 

Q. That is for real estate, buildings, transmitting equipment, in- 
cluding tower and ground system, studio equipment, air conditioner 
and ducts, that is the then total present value, is that correct? A. 
That is the accountant’s figure. 

MR. LETTERMAN: Mr. Examiner, we have to be clear on the 
point. Who signed the application? 

MR. KENKEL: Prior to going to Exhibit 1, I asked and showed 
Mr. Crowder page 2 of the application, which shows it is signed by 
F.L. Crowder, and he said it is his signature. 

MR. LETTERMAN: All right. 

BY MR. KENKEL: 

Q. Turning to page 3 of the form, and I just directed your atten- 
tion to Exhibit Number 1, which shows— 

PRESIDING EXAMINER: Exhibit 1 on the form? 

BY MR. KENKEL: 
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Q. After Marto, you arranged a new sale of WDEH, did you not? 
A. Correct. 

Q. That was to who? A. Mr. Arthur Smith, Chattanooga, Ten- 
nessee. 

Q. Is he a corporation or individual? A. I don’t remember. 

Q. You again proposed to sell WDEH by contract dated July 24, 
1956 for the sale price of $52,500? A. Again, I don’t remember 
the date. I agreed to sell. 

PRESIDING EXAMINER: What was that sale price, Mr. Kenkel? 
MR. KENKEL: $52,500. And I supply for the records, so you 
can check, the note I have is to the Commission file number with re- 
spect to that transaction and it is BAL2240. 

BY MR. KENKEL: 

Q. I hoped we would have the original file; it would make it easier 
Mr. Crowder. I show you what I represent to you, for the purposes 
of this examination, as a photocopy of the first assignment we talked 


about—well, excuse me, about the first assignment we talked about, 
that is to Marto Broadcasting Company, Inc., BAL2240. 

As I say, I hoped I had the original files here. Accepting for the 
moment my representation this is a total copy of what appears in the 
Commission files, I direct your attention to 
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paragraph 3 of page 1 of FCC Form 314, which question is: “Give a 
full statement of assignor’s reasons or purposes for requesting this as- 
signment.” Am I correct your answer is— A. That is the sugges- 
tion of my attorney. 

Q. Excuse me: let me read this. This is the answer therein 
appearing. “‘Assignor desires to withdraw from the broadcasting 
business in Sweetwater at this time and believes assignee will bring a 
broadcast service to the Sweetwater community that will be in the 
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public interest.” Now, that application, turning to page 2 thereof, 
is dated January 28, 1956. A. Yes. 

Q. Made by F. L. Crowder trading as Harriman Broadcasting 
Company, that is you, as an individual? A. That is right. , 

Q. And that is your signature thereon appearing? A. Yes, sir. 

Q. Exhibit 1 of that application, the exhibit is numbered ‘Exhibit 
1 and it is labeled ‘Original Costs of WDEH” and contains entries 
therein. I am directing your attention to the entries in the first 
column, the first column of figures, that is, under the column labeled 
“Original Costs.” The total of that is $31,147.50? A. That is what 
is on the paper, yes, sir. 
Q. Was that the original cost? A. That is what my accountant 
says. : 
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Q. Under the next column, “Present Value,” the total is $29,985-107 
A. That is the accountant’s figure. 

Q. That is for real estate, buildings, transmitting equipment, in- 
cluding tower and ground system, studio equipment, air conditioner 
and ducts, that is the then total present value, is that correct? A. 
That is the accountant’s figure. 

MR. LETTERMAN: Mr. Examiner, we have to be clear on the 
point. Who signed the application? 

MR. KENKEL: Prior to going to Exhibit 1, I asked and showed 
Mr. Crowder page 2 of the application, which shows it is signed by 
F.L. Crowder, and he said it is his signature. 

MR. LETTERMAN: All right. 

BY MR. KENKEL: 

Q. Turning to page 3 of the form, and I just directed your atten- 
tion to Exhibit Number 1, which shows— 

PRESIDING EXAMINER: Exhibit 1 on the form? 

BY MR. KENKEL: 
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Q. Exhibit 1 of the application— 
PRESIDING EXAMINER: All right. 
BY MR. KENKEL: 
Q. —page 3 refers to Exhibit 1, does it not? A. Yes. 
Q. It shows it was prepared—“F.L. Crowder (2),” with 
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the explanation—that means it was under your direction? A. Yes; 
the attorney did that. 

Q. The attorney did that? A. Yes; Norman Jorgensen. 

Q. Now, that was the proposed sale to Marto which did not ma- 
terialize, was withdrawn? A. I don’t know. What was the date of 
that? 

Q. I am sorry; the application with respect to which I was just 
questioning you concerned Marto. A. I don’t know. I don’t know. 

Q. Let’s make sure you realize it. Before I started, sir, I showed 
you the application form, copies of it that I have, and this is one 
concerning Marto. A. Yes. 

Q. You understood that? A. I do now: Marto. 

Q. You didn’t at the time? A. You mean when you talked to 
me a few minutes ago? 

Q. Yes. A. I didn’t know it was to Marto. 

Q. Take another look. That is to Marto. On the basis of your 
understanding now, this is a proposed sale to Marto, do you want to 
change any of your prior answers? A. What prior answers? No, I 
don’t want to change the prior answers. 
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Q. All right, sir; fine. I show you cover page of a copy of an ap- 
plication in the Commission’s file of Station WDEH labeled BAL2399 
and it shows that the—Strike that. It is an FCC Form 314 and it 
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proposes the assignment of license of WDEH—Do you follow me? 
A. Yes. ' 


Q. —from F. L. Crowder doing business as Harriman Broadcasting 
Company to WDEH, Inc.? A. Yes. 

Q. That is the submit sale, is it not, sir? A. I suppose. Where is 
the rest of it? Why give me one sheet? Why not give me all of it? 

MR. KENKEL: May we have a brief recess to get the file? 

PRESIDING EXAMINER: Yes. Let us take a five-minute recess. 

(Whereupon, at 11:05 a.m. a recess was taken until 11:10 a.m.) 
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PRESIDING EXAMINER: Let us go on the record. 

MR. KENKEL: I think the record should reflect during the brief 
recess Mr. Letterman obtained file WDEH No. 2. 

BY MR. KENKEL: 

Q. Mr. Crowder, I am showing you a file maintained in the Com- 
mission, labeled, WDEH No. 2. Specifically, at the time of the ap- 
plication about which I was questioning before the recess, BAL-2399 
with the name of the assignee, WDEH, Inc. Will you take a look at 
it, sir? A. That is my signature. 

Q. That application was executed July 30, 1956? A. Right. 

Q. By the way, while we are here, I see the notary is Walter Scar- 
borough? A. Correct. He was an employee of mine at the time. 

Q. WHBT or WDEH? A. WHBT. 

Q. Exhibit 1 of that application has columns labeled, “Items, 
Original Cost, Present Value,” etc.? A. Right. 

Q. And the total of column number one, original cost, is $31;147.50? 
A. Correct. 

Q. And the total under “Present Value”’ is $29,985.10? A. That 
is right. 


JA 506 


[223] 


Q. Now, the contract of Exhibit 3 of that application is dated 
July 24, 1956? A. Right. 

Q. And that is between you and Tommie Crowder, your wife, as 
sellers, and WDEH? A. Correct. 

Q. And for WDEH, Inc., it is signed “‘Arthur Smith, Jr.,”? A. 
That is right. 

Q. That is the Arthur D. Smith to whom you made reference 
earlier? A. Right. 

Q. On page 1 of that application, sir, paragraph 3, which says 
“Give a full statement of assignors reasons or purposes for request- 
ing assignment.” Is it true this is the response thereto,“‘Assignor de- 
sires to withdraw from the broadcasting business in Sweetwater at this 
time and he believes the assignee will bring a broadcast service to the 
community that will serve the public interest”? A. Correct. 

Q. Mr. Crowder, for WDEH, after you got the initial construction 
permit, did you subsequently file an application for increase of power? 
A. Yes, sir. 

Q. Again, from the Commission’s WDEH file, I show vou an ap- 
plication labeled, “BP10752,” and ask you if it is the 
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application you filed for WDEH to increase power? A. Yes, sir. It 
is. 

Q. According to the copy here it was executed August 9th? A. 
9 August, 1956. 

Q. That was to increase power from 500 watts daytime to 1 kilo- 
watt? A. Right. 

MR. BILGER: Point of clarification, please. Was that the date 
the application was signed or received by— 


MR. KENKEL: August 9, 1956, is the date shown for execution 
according to Commission’s file, it was received August 15, 1956. 


BY MR. KENKEL: 

Q. When was the sale to WDEH, that is, Arthur Smith Corporation, 
when was it, do you recall? A. I believe it was SSIES I 1956, the 
best I remember. 

Q. There is a letter in the file from D. F. Prince, attorney, and as 
I recall he was the attorney for Arthur Smith, saying it was consum- 
mated September 5, 1956, is that your recollection also? A. I will 
take that date, yes, sir. 

Q. You have been operating Station WXXL in Harriman since 
when? A. August 12, 1966. 

Q. August 12, 1966? 
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A. Right. : 
Q. Was the station on the air prior to that time? A. Yes, in 


Texas, the test program at night with a dummy antenna, if that is 
what you mean? 

Q. What was involved in the test program? A. Testing the equip- 
ment. The engineers were testing the equipment to see if it was on 
frequency, I suppose. 

Q. You were at the time some of the tests were made? -A. Part 
of the time. Yes. 

Q. How about the night of the primary election in August, 1966, 
you were at Station WXXL, were you not? A. I was. 

Q. During that nighttime, what the matter of the election broad- 
cast over the station facilities? A. Not that I know about. 

Q. The results of the primary elections were not read over the 
air? A. Not that I know. 

Q. How long were you there that night? You had a party at 
WXXL, a post-election party? A. You might call it a party. 

Q. A number of people were there, weren’t they? A. Right. 

Q. You stayed there for how long? A. I was there until after 
midnight. 
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Q. After midnight. What time did you leave? A. I don’t re- 
member. I don’t remember. 

Q. It is your testimony you didn’t hear primary election results, 
the returns read? A. Not on the station, no. I don’t remember if 
I did. I recall we had a television set there tuning in the Knoxville 
station giving the results. 

Q. I am talking about results from the wire off of the newspaper 
being read over the station facilities that night? A. If I did, it is 
news to me. 

Q. This is the first time you heard of it happening? A. Right. 

Q. How many employees do you have at WXXL now? A. Seven. 

Q. Give us their names? A. Kenneth Bonham. Jack Leonard. 
Virginia Jenkins. 

Q. Is that Mrs. R.W. Jenkins? A. Right. Bill Jenkins. 

Q. Bill Jenkins, that is her son? A. Correct. 

Q. He is a high school student that works part-time, he is a part- 
time employee? A. Right. Patrick O’Shea, and he is part-time. 

Q. He is also a high school student? A. Right. Julia Crowder, 
full-time. 
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Q. Who is Julia Crowder? A. She happens to be my daughter. 

Q. How long has she been working there? A. Let me see, about 
four months, I would say, approximately four months. 

Q. Anyone else? A. Yes. Star Rose, full-time. 

Q. Is she working there now?: A. No, not now, she is in the 
hospital, she will be back this week, supposed to. 

Q. She has not worked there two or three weeks? A. Two or 
three weeks. 

Q. She is still in the hospital? A. She was, she is not now. She 
is supposed to be back Wednesday. 
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Q. Ken Bonham you mentioned is a contract engineer, not an 
employee, isn’t he? A. Right. | 

Q. How about Jenkins? Is he full-time? A. No. 

Q. Mrs. Jenkins, I am sorry. A. She is. 

Q. So the only full-time employees who are not family members, 
who were at the station employed there last week, were Mrs. Jenkins, 
Mr. Leonard, period, you had only two full-time 
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employees at the station last week? A. Last week? Yes, the sales- 
man disappeared. I had a full time salesman. He is—but I have 
another salesman. I forgotten the saleslady I employed, I hired 
Monday. 

Q. What Monday? A. This Monday, full-time. 

Q. This Monday, but she was not on the payroll last week? A. I 
don’t mean Monday. I mean Thursday of last week, that is when she 


started. 

Q. Thursday of last week was May 3rd? A. No, May 4th. 

Q. Iam sorry, May 4th. She didn’t start until May 4th. 

MR. LETTERMAN: May we have her name as long as you are 
speaking of her? 

THE WITNESS: Mrs. Shirley McGhee. 

Q. McGee or Magee? A. I believe it is M-c-G-h-e-e. 

Q. Is Mr. Scarborough employed at WXXL? A. No, he left in 
January. 

Q. January of 1967? A. Right. 

Q. He was your station manager? A. Right. 

Q. For how long? A. From August to first of December. 
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Q. First of December? A. Yes. 
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Q. And he continued in employment there until- A. —until 
January, the latter part, I believe. 

Q. In some other capacity? A. In sales. 

Q. In sales? A. In sales. 

Q. Mr. Scarborough worked for you previously in your previous 
broadcasting operations? A. Yes. 

Q. You told me earlier— 

PRESIDING EXAMINER: Mr. Crowder and Mr. Kenkel, please 
let’s complete before we answer. The questions should be complete 
before the answer is given, and so on, otherwise the reporter has a 
difficult time getting it. 

BY MR. KENKEL: 

Q. You told me earlier that he worked for you when you owned 
WHBT at Harriman? A. That is right. 

Q. And during this earlier employment in what capacity was he 
employed? A. He was a sales manager, salesman. 

Q. How long was he so employed? A. That I don’t remember. 
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Q. Several years, was it not? A. I would think two or three years, 
I would think, yes. I have to check my records. | 

Q. He was still employed by you at WHBT at the time you sold 
the station in 1956? A. Correct. 

Q. What employment did he have with you after 1956, that is, 
between 1956 and August, 1966, when you told us he commenced 
employment at WXXL? A. Not any. 

Q. No employment at all? A. No, sir. 

Q. Neither as a full-time or part-time employee or a contract agent? 
A. No, sir. 

Q. Where is Mr. Scarborough working? A. He wasa, he was with 
a local newspaper, the Harriman Record. 
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Q. Mr. Crowder, you know, of course, why we are here, that after 
you filed your application for facilities which are now known as 
WXXL, a petition to deny that application was filed by WHBT, you 
know that, don’t you? A. Sure. 

Q. And you filed an opposition to WHBT’s pleading, did you not? 
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A. That is right. 

Q. I have here in my hand the Commission’s docket, and I am 
referring to opposition to petition to deny filed by Folkways Broad- 
casting Company, “Filed by F.L.Crowder, trading as Harriman Broad- 
casting Company”? A. That is right. 

Q. I direct your attention to Attachment No. 13 of that petition 
or of that opposition, that pleading. On Attachment 13, excuse me, 
Attachment 13 is headed, “Harriman Broadcasting Company, Station 
WHBT Profit and Loss Statement, 1955.” 

I am directing your attention to the lower portion of that attach- 
ment and to the item in the balance sheet labeled, “Transfer of Land 
to WDEH, $2,000.” What land was it? A. That is the land ‘where 
the studio and tower is located. : 

Q. That studio and tower, whose studio and tower? A. WDEH. 

Q. There is another one, note of WDEH, $7,462.07. What is in- 
volved in that item? I know it is a note but what underlays that 
note? A. I have to check the records. I don’t remember. 

Q. Would you check your records? A. My accountant can check 
the record. 

Q. And give us the information? A. Yes. 
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Q. When was the land transferred to WDEH? A. I have to check 
the records. I don’t know. I suppose it is sometime in 1955 ac- 
cording to that statement? 
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Q. In operating WDEH as Harriman Broadcasting Company, not 
a corporation, but trading as Harriman Broadcasting Company, was 
it you as an individual or you and Mrs. Crowder as a partnership? 

A. Individual. 

Q. How about WHBT? A. Same. The best I remember. 

Q. Again, referring to your opposition which you filed on WHBT’s 
petition to deny I direct your attention to Attachment 12, thereof, 
statement of income and expense under category of disbursement, 
see item for land WDEH, $2,000. Is that right? A. Yes, $2,000. 

Q. This is a statement of income and expense for calendar year 
1955? A. Yes, sir. 

Q. So that means the land required for WDEH during that year 
according to—that is what you wanted to present by that? A. I won’t 
say that. WHBT could have paid for the land before it was ever 
filed for CP, for that matter. 

Q. Take a time and take a look at it. I am telling you because I 
looked atiit and that is why I am asking questions. 
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Statement of Income and Expense, the opening item is Balance on 
Hand, 1-1-55, January 1, 1955, and there are items thereunder, and 
in looking at it I would presume the items of disbursement therein 
listed occuring during and were made in the year 1955? A. Yes, 
sir, I would think so. 

Q. That is what this is designed to say, is it not? A. Yes. 

Q. So then this item “Land for Station WDEH, $2,000,” was a 
transaction occurring in 1955? A. Not a transaction, I won’t think 
it is a transaction. 

Q. Well, what is it. A. I will check with my accountant. I re- 
member purchasing the land, I paid for it with a personal check, 1954, 
I guess it was. 
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Q. Then what did you do? A. I guess this here is for the sta- 
tion paying me back, I would think this $2,000 here this is WHBT 
refunding the $2,000 I paid personally. 

Q. You were the individual owner of WHBT, weren’t you? A. 
Yes. 

Q. And you were the individual owner of WDEH? A. That is 
Tight. 

Q. If that is so, how can the station pay you back, you were 
dealing with yourself, were you not? A. Yes, I guess you can call it 
that, yes. You have to 
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keep a record of that $2,000 someplace. 

Q. Well, if I bought— A. That is as far as the business is con- 
cerned. 

Q. How did you pay for it, by check? A. Pay for what? 

Q. Land, when you say you bought it in 54. A. Personal check. 
Not WHBT. A personal check. 

Q. Now, the opposition pleading to which I made etree a 
copy I show you, and this is a duplicate copy, you can see this? A. 
Right. 

Q. The duplicate copy contains an affidavit and the conformed 
copy in the duplicate files indicates it was executed in January— 
January 3, 1963, by F. L. Crowder. 

Do you agree you made and gave to the Commission an origianl 
affidavit that the duplicate copy suggests it was made? A. That is 
right. 

Q. You recall making such an affidavit? A. Yes, sir. 

Q. Directing your attention to paragraph number 3 of that affidavit 
which says, ““That I have read the information contained in the fore- 
going opposition to petition to deny, and that the information con- 
tained therein is true and correct to the best of my knowledge and 
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belief, and that where indicated the information is based on my own 
knowledge and experience in radio 
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broadcasting in the Harriman, Tennessee market.” A. Right. 

Q. That is the statement in your affidavit? A. Right. 

Q. So the record may reflect, and if you want to agree with me 
or you can ask the witness to agree, that your affidavit is the penul- 
timate page of that petition to which we made reference, that is the 
opposition and attachment, it follows all the attachments and is 
followed only by the pleading of your counsel and certification of 
service? 

MR. BILGER: What is the date? 

MR. KENKEL: January 3, 1963, the witness has read it. 

BY MR. KENKEL: 

Q. You are going to find out what is involved in the note of WDEH? 
A. No, what note? 

Q. The note that we earlier talked about, sir; on Attachment 3 of 
the opposition pleading and the item is in the balance sheet. 

MR. BILGER: Mr. Examiner, I think those questions, well, I will 
wait until he finishes and then I want to say something. 

PRESIDING EXAMINER: What is the question? 

MR. KENKEL: If there is a pending question, I will strike it. 

MR. BILGER: I was going to suggest improper procedure. If 
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counsel wants some documents it can be addressed to counsel, not to 
my clients. 

PRESIDING EXAMINER: Will you show the document to coun- 
sel, Mr. Kenkel, please? 

MR. KENKEL: Yes. 
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MR. BILGER: In response to this question I know what he asked 
for, he asked to have our recollection of a note or whatever we had 
on a note and he wanted to know of the land transaction. If we have 
those in the record, we shall examine it, and if we have it we will 
produce it. 

BY MR. KENKEL: 

Q. Again, while we are on it, the same balance sheet, that is De- 
cember 31, 1955, this was—it appears as Attachment 13. This was 
for WHBT when you owned it as an individual, is that correct. A. 
That is correct. 

Q. For calendar year 55? A. That is correct. 

Q. There is an item on there “Land, $450.” How was that owned? 
A. That is where the ground system is located, that is what it cost 
when we purchased it in 1946. 

Q. Well, in 1946 who purchased it? A. The corporation. 

Q. It was then the corporation? 
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A. Right. 

Q. And you assigned the license from the corporation to post 
as an individual in 54? A. Yes. 

MR. BILGER: I can’t hear either the question or answer fre- 
quently. They are standing very close together and it seems to be a 
private conversation. 

THE WITNESS: All of the assets were transferred to me in 1950 
when I purchased it when I purchased the corporation. 

BY MR. KENKEL: : 

Q. Well, when you purchased the corporation’s stock in 1950, you 
are saying all of the assets were then transferred to you in your in- 
dividual capacity, is that right? A. Correct. 

Q. In addition to acquiring the stock you also ccquired the assets 
in your individual capacity? A. Correct. 
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PRESIDING EXAMINER: Sir, are we getting those facts straight 
then? As I gathered it, there was originally, in 1950, a purchase of 
the stock and in 1954 that corporation was dissolved and then I 
would imagine that the assets were transferred to Mr. Crowder indi- 
vidually, but I don’t know, the facts may be 
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otherwise. If it is important to get the facts on the record accurately. 
Let’s get them. 

In 1950, when you bought the stock, all of the stock of the cor- 
poration, did you also take title to the assets of the corporation, that 
is, if there was land in the name of the corporation, was there a deed 
made from the corporation to you individually? 

THE WITNESS: No. It was corporation—it was the corporation 
until 1954. 

PRESIDING EXAMINER: Until 1954. All right, that is what I 
wanted straight. 

BY MR. KENKEL: 

Q. In 1954, you acquired— A. In 1954, I surrendered the charter 
to the State of Tennessee. 

Q. All right, that is step one or part one of the transaction. Part 
two, you acquired title to the assets as an individual? A. I would 
have to check the records. 

Q. Excuse me, let me finish, please. You acquired title to the as- 
sets in your individual capacity that year? A. I suppose, I don’t 
remember. I am sure I did, though. I say it is hard to remember 13 
years ago. It is for me. 

Q. You bought a lot of radio stations, were involved in a lot of 
transactions in 13 years? 


A. That is— 

MR. BILGER: I object. 

PRESIDING EXAMINER: Objection sustained, yes. 

MR. KENKEL: I must except to your Tuling. The witness answered 
and it is a perfectly proper question. 

PRESIDING EXAMINER: No, you said a lot of radio stations 
were involved, and I think it is an improper question, and I am strik- 
ing the question and sustaining the objection. 

MR. KENKEL: I must respectfully except to your tuling. 

PRESIDING EXAMINER: There is an automatic exception to 
every unfavorable ruling. There need not be an SEPSIS of it. 

BY MR. KENKEL: 

Q. Before you told us that the land for WDEH, you paid for 
personally, so, therefore, you subsequently made some sort of a trans- 
fer to get it out of yourself personally to WDEH, is that correct? A. 
It must be. 

Q. Now, the transfer of land from WHBT when the corporation 
was dissolved, did it come to you personally or as WHBT? A. That 
I don’t remember. I happen to have an attorney and accountant to 
keep up with that. I can’t keep up with all of it. 

Q. Now, turning to WHBT, you sold that station in 1956? A. 
Yes, sir. I believe it was the month of June. 
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Q. And you sold it to Folkways Broadcasting Company, Inc.? A. 
That is right. 

Q. Now, I am showing you, Mr. Crowder, a file from the Com- 
mission’s files labeled, “WHBT No. 2,” and I am further directing 
your attention to an assignment application, FCC Form 314, bearing 
file number BAL-2321, received, stamped received in Commission’ s 
Offices in May, May 10, 1956. 
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On page 2, thereof, it is indicated as executed April 21, 1956, F.L. 
Crowder, trading as Harriman Broadcasting Company. There is a sig- 
nature appearing there, is that yours? A. It is. 

Q. And the contract of sale in that application labeled three to 
which I direct your attention bears a date of April 13, 1956, is that 
correct? A. Right. 

Q. So that was the date you entered into the contract for that 
sale? A. Correct. 

Q. Now, you had WHBT on that market, for sale, prior to time 
you entered into the contract with Folkways Broadcasting Company, 
Inc., didn’t you? A. Yes, sir. 

Q. The contract, the sale price, do you recall it? A. Approxi- 
mately $80,000. 

Q. That was the price you finally agreed at? 
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A. That is right. 

Q. Directing your attention to page 1 of the application BAL- 
2321, paragraph number 3, thereof, where the question is “Give a 
full statement of assignor’s reasons or purpose for requesting assign- 
ment,” and it states therein, does it not, “‘Assignor desires to with- 
draw from the broadcasting business in Harriman at this time and 
believes assignee will bring a broadcast service to the public, strike 
that, broadcast service to the Harriman community that will be in 
the public interest”? A. Correct. 

PRESIDING EXAMINER: I might say that is a very unrevealing 
answer but it is implicit in the application, obviously if a person 
wants to assign he is also withdrawing from service. And I am sur- 
prised at the Commission, if it was necessary, it didn’t ask for any- 
thing additional, I suppose that is all that is required, I don’t know. 

BY MR. KENKEL: 
Q. Would you look through the application, sir, and tell me if 
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there is any further response to you in the application with respect 
to the reasons or purposes for the sale beyond that language which 
I have just quoted? A. No, sir. 

Q. There is not. Thank you. 

Now, turning to Exhibit No. 1 of that application, there 
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is a schedule labeled, “Original Cost of WHBT”? A. Right. 

Q. And there are three columns of figures on the schedule, the 
first one being also labeled “Original Cost,” and the total there is 
$53,102.70? A. Correct. 


Q. The second column, present value, which is it value as sn the 
sale, is that correct? A. That is correct. 

Q. That total is $18,649.52? A. Correct. 

Q. Do you recall when the sale was consummated? A. You mean 


the date? : 

Q. The date, yes. A. No, I don’t. It was sometime in June, the 
best I remember. 

Q. The commission’s files contain a letter from the then attorney 
for Folkways, which indicates that the consummation, or the effec- 
tive date of the transaction was July 1, 1956, would you agree with 
that? A. July 1, that is right. 

Q. Now, in connection with that sale, you sold WHBT, you sold 
it for $80,000, you took back a purchase money note, secured by a 
real property mortgage and a chattel mortgage? A. A note for 
$70,000. 
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Q. What was the security increments, what were the security in- 
crements, that is, it was secured by a real property mortgage, and a 
deed of trust I supposed you use in Tennessee? A. And by the per- 
sonal signature of Mr. Ernest Tubbs and Hank Snow. 
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Q. At the time of the purchase, Folkways Broadcasting Company, 
Inc., was a corporation owned by Hank Snow, Ernest Tubbs, and 
William McDaniels? A. Right. Correct. 

Q. You own and operate a billiard parlor in Harriman, don’t you? 
A. That is correct. 

Q. What is it known as? A. Harriman Billiard Parlor. 

Q. How long have you owned and operated it? A. 1944. I be- 
lieve it is 1944. 

Q. Is that individually owned or operated by you and your wife? 
A. It is owned by myself and partner, Mr. Charles Derrick. 

Q. Spell that last name? A. D-e-r-r-i-c-k. 

Q. How long has the partnership owned it? A. Well,— 

MR. BILGER: Mr. Examiner, I am going to object to this line of 
questioning. I was waiting to see how it fitted into the 
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traffic issue or economic issue and I don’t see connection, therefore, 
it is irrelevant. 
MR. KENKEL: May we approach the Bench? 
PRESIDING EXAMINER: Yes, I see some connection, but if you 
care to, let’s have a little conference on that. 
(Discussion off the record.) 
PRESIDING EXAMINER: Back on the record. 
Yes, the objection is overruled. 
BY MR. KENKEL: 
Q. If you don’t remember the question, I will ask the reporter to 
re-read it. 
MR. BILGER: I don’t remember it; I would like it re-read. 
(The pending question was read by the reporter.) 
PRESIDING EXAMINER: That is the billiard parlor. 
THE WITNESS: I would say probably since 1948. 
BY MR. KENKEL: 
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Q. You and Mr. Derrick had been in partnership as owners of the 
Harriman Billiard Parlor? A. I believe that is correct. 

Q. Was there a written partnership agreement between you? A. 
No, sir. 

Q. This was oral? A. Right. 

Q. Where does Mr. Derrick live? A. In Harriman. 
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Q. While we are at it, I will go back, if I may, to WDEH, and ask 
you the same question I did about the WHBT sale, as to the responses 
in paragraph 3, and working backwards, BAL-2399, and take your 
time because we are shifting gears, BAL-2399 was the sale which was 
consummated, that is to Arthur Smith, Inc., WDEH, Inc., and will 
you take a look in that application and tell me, sir, whether there is 
any response other than that appearing in paragraph 3 as to the rea- 
sons or purposes for the assignor’s sale? A. No. 


Q. Mr. Crowder, I show you a Commission file labeled, “WLIV” 
No. 1, and I am asking you, you and your brother-in-law, R. H. 


McCoin, formerly owned and operated WLIV in Livingston, Tennessee? 
A. Correct. 


Q. It operated on 90 kilocycles, 1 kilowatt, daytime? A. Right. 

Q. I am showing you application labeled BP-10326, and I am di- 
recting your attention, I will give you a chance to look at it, direct- 
ing your attention to page 2, thereof, and ask you if that is your 
signature? A. That is my signature. 

Q. F. L. Crowder and R. H. McCoin doing business as ‘Audio 
Broadcasters? A. Correct. 
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Q. Signed by you on January 20, 1956? A. Right. 
Q. Directing your attention to No. 1, written partnership agree- 
ment between you and R. H. McCoin? A. Correct. 
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Q. It indicates F. L. Crowder will put in, will contribute capital 
of $7,500 and R. H. McCoin will contribute capital of $7,500? A. 
Correct. 

Q. Directing your attention to Section 4 of that application, para- 
graph number 12, where the form states applicant’s general plan for 
staffing the station including the number of employees in each depart- 
ment? A. Right. 

Q. Under-—strike “under”. There is an item, is there not, “‘Ad- 
ministrative General Manager, F. L. Crowder, Harriman, Tennessee’? 
A. Correct. 

Q. Going back to page 2 of that application, it shows, does it 
not— A. Well, the application was under my direction if that is what 
you mean? 

Q. Right. You agree it was prepared under your direction? A. 
Right. 

Q. Now, would you take a moment to go through it, sir, 
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before I ask you this question. Do you agree, sir, there is nothing 
in this application of January, 1956, to indicate other than you will 
be the general manager as stated in paragraph 12 of Section IV, Ro- 
man numeral 4, by the way? A. That is true. 

Q. When was the WLIV construction permit granted? A. Some- 
time in 56, I don’t remember. 

Q. Would you agree it was granted May 3rd, 1956, according to 
the copy of this matter in the Commission’s files? A. Correct. 

Q. Thereafter, an application for modification of the construction 
permit was filed, was it not, executed on August 17, 1956, and re- 
ceived in the Commission’s offices and August 20, 1956, application, 
and I am directing your attention to application file BMP-7341? A. 
That is my signature. 

Q. Now, I am directing your attention, sir, to paragraph 2, on 
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page 1, which is indicating that material here with the box checked 
and also entry “BP-10326”? A. That is right. 

Q. Is it true that the only material from the construction permit, 
original construction permit, that the application desires to change 
is that box Roman numeral V with a check and the responses to the 
other section? A. That is right. 
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Q. Including Section, Roman numeral IV, is BP-10326. Do you 
see it? Is that right? A. That is right. 

Q. Has there been any substantial change in the information in- 
corporated in this application by reference in this paragraph? A. 
What is the date? 

Q. This is checked “No”, is it not? A. Right. 

Q. The date being August 17, 1956? A. Right. 

Q. I am directing your attention to the application for license of 
WLIV, “File No. BL-6402,” indicated as received by Commission 
November 15, 1956. This was the application for license of WLIV, 
was it not? A. Signed by R. H. McCoin. 

Q. Would you take a moment and go through there and tell me 
if there is any—because I am Suggesting to you there is nothing in 
there to indicate that F. L. Crowder is not the general manager of 
the station is that correct, nothing specifically in there? A. No: 
No, sir. 

Q. Now, pursuant to the filing of this application, the Commis- 
sion granted WLIV Test Program Authority, did it not? A. Correct. 
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Q. And it is dated November 26, 1956? A. Correct. 
Q. And that is when WLIV started? A. I guess that is approxi- 
mately the date. I don’t know. 
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Q. Well, don’t agree with me—if I am moving too fast, don’t agree 
with me. A. I can’t remember those dates. I guess it is the date. 
I don’t remember. 

Q. Well, what I am showing you—I am sorry, November 26, 1956, 
is the grant of the license. I misspoke myself. A. I guess that is 
right. I thought you said when you started the station. 

I did say that and I misspoke myself. I am sorry. 

Q. Did you recall when you went on program tests? A. No, sir. 

Q. I,am showing you a copy of the Commission’s letter of No- 
vember 16th, is that when you got the authorization for program 
tests? A. As far as I know. I didn’t get it, my brother-in-law got 
it. 

Q. Now, in connection with WLIV, there was an application filed 
for renewal of license in 1958, wasn’t there? You know Tennessee 
stations have a three-year renewal? A. I know Tennessee stations 


are like all other states, three years. 
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Q. And for Tennessee stations the new license date is August 1? 
A. Correct. 

Q. So that the application was filed in May preceding the August 
1 expiration date? A. Yes. 

PRESIDING EXAMINER: The answer is “Yes.” Mr. Crowder, 
you filed it in May? 

THE WITNESS: Yes. 

BY MR. KENKEL: 

Q. If I may, Mr. Examiner, if Mr. Bilger and Mr. Letterman will 
look on with me I propose to recite for the record what the file shows 
and ask you then to take official notice of it. The file shows an ap- 
plication for renewal of license of Station WLIV bearing file number 
BR-3365, stamped in the Commission’s office, Office of the Secretary, 
on May 5, 1958, and in paragraph 7 of the application form it calls 


JA 525 


for a list of other businesses in which the applicant or any officer or 
director or principal stockholder, and I am not quoting, I am para- 
phrasing, because we all have the language of the application form, 
having a 25 per cent or more interest. 

There is entry, “F. L. Crowder, 7-Up Bottling Company, Living- 
ston, Tennessee; F. L. Crowder, Harriman Billiard Parlor, Harriman, 
Tennessee.” 

Section IV, page 3, paragraph 12, with a question: “State 
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the Applicant’s general plan for staffing in the station,” and there is 
the entry “General Manager, F. L. Crowder, Harriman, Tennessee,” 
“Station Manager, R. H. McCoin,” and other entries. 

I am only asking for official notice of these entries that I have di- 
rected your attention. 

May we agree that the application shows that, and ask the Exam- 
iner to take official notice thereof? 

THE WITNESS: Who signed the application? 

MR. KENKEL: To complete it, application is signed by R. H. 
McCoin, partner-station manager. 

PRESIDING EXAMINER: All right. I will take official notice of 
the document. 

BY MR. KENKEL: 

Q. May I direct my brother’s attention to the license renewal, or 
rather application for renewal of license of WLIV stamped as received 
in the Commission’s Secretary’s office on May 2, 1961. The applica- 
tion bears the same file number, BR-3365, and it is shown as executed 
on April 11, 1961, executed by R. H. McCoin “partner-station 
manager.” and I am directing your attention to Section IV, page 3, 
paragraph 12, and there is the entry “General Manager, F. L. Crowder, 
Harriman, Tennessee,” and “Station Manager, R. H. McCoin, Living- 
ston, Tennessee,” and may we have it agreed that the application 
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shows those entries and ask the Examiner to take official notice 
thereof. 
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MR. LETTERMAN: They do show these entries, but in this in- 
stance he did not give the in paragraph 7 as he did with respect to 
the earlier application. Do you want to do it? 

MR. KENKEL: Yes, Paragraph 7 on page 1, “F. L. Crowder, 
7-Up Bottling Company, Livingston, Tennessee,” and “F. L. Crow- 
der, Harriman Billiard Parlor, Harriman, Tennessee.” 

PRESIDING EXAMINER: All right, official notice will be taken 
of those items. 

BY MR. KENKEL: 

Q. So, WLIV commenced operation in November, 1956, is that 
correct? A. Correct. 

Q. We are agreed that the Commission granted program test 
authority on November 16, 1956? A. Correct. 

Q. Did you propose to sell the station in ’57 and ’58? A. No, 
sir 


Q. Did you have any discussions with Mr. Marshall concerning the 
sale? A. No, sir. 

PRESIDING EXAMINER: The answer to the question is—Mr. 
Kenkle, did you have discussions with Mr. Marshall? 

MR. KENKEL: If the reporter got that much— 

PRESIDING EXAMINER: All right. Is there another question? 
Let’s get it, did you have discussions with Mr. Marshall 
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in °57 or 58? 

THE WITNESS: The only discussion I had with— 

PRESIDING EXAMINER: Wait, Mr. Crowder, wait until the ques- 
tion is completed. 
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MR. BILGER: Just wait until he does finish and then answer. 
PRESIDING EXAMINER: Now, the question is, did you have 
discussions with Mr. Marshall in °57 and ’58 about the sale of the 

station? 

THE WITNESS: The only discussion I had with Mr. Marshall, he 
called me in Atlanta, not Atlanta, but somewhere in Georgia; some 
town, I have forgotten, and I said there was a discussion with my 
brother-in-law on the sale of the station. That is the only discussion 
I had with him. I don’t know who his client, his TREES client 
was or nothing about it. 

BY MR. KENKEL: 

Q. You did have a discussion with him then? A. Well, not as far 
as I was conerned on selling the station. No, I didn’t want to sell 
the station. I didn’t want to sell my share of the station. 

Q. You subsequently did sell your share of the station, did you 
not? A. Yes, sir, I did. Do you want to know the reason? 

Q. Wait. 

MR. BILGER: Wait, Mr. Crowder. I will get a chance with 
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you. 
BY MR. KENKEL: 

Q. Do you know Mr. Paul Crowder of the Chapman Company? 
A. I met the gentleman. 

Q. The name is the same, but he is no relationship of Te ‘is he? 
A. No relationship. 

Q. Was the Chapman Company the broker that finally handled the 
sale of your interest in WLIV? A. I didn’t use a broker as far as I 
know. 

Q. Did you have a discussion with Mr. Chapman concerning the 
sale of WLIV or your interest in it? A. I did not. 

Q. In 61? A. I did not. 
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Q. You never talked to Mr. Crowder? A. No, sir. You said 
“Chapman”. 

Q. The Chapman Company, I am talking about Mr. Paul Crowder. 
A. He came out to my bottling plant and said he was discussing 
the sale of it with Mr. McCoin. 

Q. You did have a discussion with him about it? A. If you call 
that a discussion, yes. He was giving me information. 

Q. That was 1961? 
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A. I don’t remember. 

Q. You don’t remember when it was? A. No, sir. 

Q. You subsequently did sell your interest in WLIV, did you not? 
A. Yes, sir, to my brother-in-law. 

Q. Now, I am directing your attention to an application bearing 


File No. BAP-5077, stamped, “Received in the Commission’s office 
on April 14, 1964,” is that the application under which you sold 
your interest to the brother-in-law? If you want to take a moment, 
just answer “Yes” or “‘No.” A. I would say “Yes.” 

Q. Now, at the time you sold your interest to your brother-in- 
law, you gave him an agreement not to compete, did you not? A. 
That is right. 

Q. Now, I am directing your attention to an instrument labeled, 
“Agreement not to compete,” and it appears to be a photocopy that 
is signed by F. L. Crowder, dated, March 31, 1964? A. Right. 

Q. lam directing your attention to this language and I don’t know 
if it is stricken over but I will say it has markings over it and the 
language reads, “‘And for the further consideration and in order to 
induce the said R. H. McCoin to purchase my interest in the above- 
referred to enterprise.” 
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Do you see this language, sir? A. Yes, I see it but— 

Q. Now, just answer my questions, please? Now, looking at the 
instrument, are there any initials in the margin anyplace in the instru- 
ment? A. No, sir. 

Q. So, when you sold your interest to your arenes what 
was the sale price, $50,000? A. Right. 

Q. Now, there was an application for renewal—strike that, please, 
There was an application for renewal of license WLIV, BR- 3665, filed 
April 28, 1964, was there not? A. Right. 

Q. Signed by R. H. McCoin, partner, station manager. A. Correct. 

Q. In that renewal application, is a balance sheet as of April 1, 
1964, for Audio Broadcasters? A. I know nothing about it. My 
brother-in-law handled it. 

Q. Do you agree that the file contains such a balance sheet? A. 
Yes. 

Q. Taking a look at—well, is this the first time you saw the bal- 
ance sheet? A. That is right. That is correct. 
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Q. May we ask official notice be taken of the balance sheet, Ex- 
hibit 1 in BR-365, filed April 28, 1964, and I would like to have of- 
ficial notice taken of the net worth of Audio Broadcasters, which 
was? 

Parenthetically, Audio Broadcasters was the partnership of you and 
McCoin, the licensee, WLIV, was it not? A. It was until I sold my 
share. It is still Audio Broadcasters. 

Q. And that the net worth as of April 1, 1964, was $33,309.20. 

PRESIDING EXAMINER: The net worth of what, Audio Broad- 
casters? 

MR. KENKEL: Audio Broadcasters as of April 1, 1964. 
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MR. BILGER: I would have to see that. I have not seen it yet. 

MR. KENKEL: All right. 

MR. BILGER: I will agree to that, Mr. Examiner, without objec- 
tion, provided the whole balance sheet is put in. It has an apprecia- 
tion figure, for example. He wants net worth only. 

PRESIDING EXAMINER: Official notice is taken of the entire 
document. 

MR. BILGER: Will we be supplied copies? We don’t have a date 
here but a balance sheet which we will find in the first instance. 

PRESIDING EXAMINER: Of course, I don’t have a copy of it 
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either. Is it possible to get copies of that? For the information of 
the parties, it is not an exhibit. 

MR. KENKEL: I don’t think it is necessary to make it an exhibit. 

PRESIDING EXAMINER: I don’t think so either except, as I 
said, if it is going to be used as a proposed finding, then the infor- 
mation should be supplied to everyone because it is very difficult to 
get ahold of those documents since everybody is going to be working 
on these matters at the same time. 

MR. LETTERMAN: I think there is a rule of procedure if a party 
desires to have official notice taken of any document that is contained 
in the files of the Commission there should be a ground rule that 
that party supply a copy of it to the Examiner and other parties, 
because if he does not we will find ourselves in a terrible morass at 
the end of the hearing without having available to us some ready 
means for those items to which he is making reference. 

PRESIDING EXAMINER: II realize that and that is why I am 
saying this. It is not an exhibit, so there is no requirement that 
you supply these copies for the record as such. You spoke about a 
ground rule. I am in favor of that ground rule. Can it be done? 

MR. LETTERMAN: Of course, it can be done. 
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PRESIDING EXAMINER: All right, let’s have it done. Let’s get 
copies made. But the document is—it is in his custody 
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right now, but not really in his possession. 

MR. LETTERMAN: He can have it copied as easily as anybody 
else. 

PRESIDING EXAMINER: Can he take it out of the building? 

MR. LETTERMAN: He can have it taken out. 

MR. BILGER: Ata quarter a page in the public reference room, 
he can Xerox it up there. 

PRESIDING EXAMINER: All right, let’s have copies supplied to 
the parties. 

BY MR. KENKEL: 

Q. Just to keep our dates in order while we are speaking of them, 
the sale of your interest to your brother-in-law, Mr. McCoin, was ap- 
proved by the Commission on May 11, 19642 A. J suppose that is 
correct. 

Q. There is a copy of a wire in the files that indicates that the acts 
were completed consummating the assignment on May 29, 1964, is 
that right? A. I don’t know. He handled all of this. That is the 
first time I have ever seen it. 

Q. Obviously, it is the first time you have seen the wire? A, 
That is correct. 

Q. That is addressed to the Commission. 

MR. LETTERMAN: May I have a point of clarification? 

PRESIDING EXAMINER: Certainly. 
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MR. LETTERMAN: He is speaking of the sale of his interest. 
Could we identify what the extent of his interest was in the partner- 
ship so we would have it more definitively. 
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PRESIDING EXAMINER: I thought he already said it was a 50 
per cent interest, is that right, Mr. Crowder? 

THE WITNESS: That is correct? 

BY MR. KENKEL: 

Q. You were a 50 per cent owner? A. Correct. 

Q. Now, subsequently,—if I can have a minute, Mr. Examiner, I 
can shorten this up—in 1965, WLIV was sold, was it not? A. That 
is what I understand, yes. 

Q. Well, you participated in some respects in that transaction, did 
you not? A. 1965? 

Q. 1965, yes. A. None whatsoever. 

Q. I am going to show you a copy in the Commission’s files of a 
lease contract and agreement made between R. J. Long and his wife, 
Eletta W. Long, and R. H. McCoin and F. L. Crowder, dated—strike 
that—let me have a minute—dated—this is 1956— A. I said 1965. 

Q. No, 1956, I am going to ask, I understand it was 
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assigned to WLIV and I am going to ask, Did you participate in the 
assignment of the lease agreement contract in °56? A. I am inclined 
to doubt it. I don’t remember if I did. 

Q. You took no part then in the sale from R. H. MCoin to WLIV 
Inc., in 19652 A. No, I didn’t. 

PRESIDING EXAMINER: The answer is you did not? 

THE WITNESS: I sold my share? 1964. Why should I? 

PRESIDING EXAMINER: All right, that is the answer. 

BY MR. KENKEL: 

Q. In this hearing, Mr. Crowder, your attorney stated that he 
speaks for you. I don’t want to mischaracterize his testimony, so I 
will show you Transcript, page 113, and I am directing your atten- 
tion to lines 15 and 16, thereof, which says, and Mr. Bilger is 
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speaking, “I will do no such thing, I represent Mr. Crowder and when 
I speak, he speaks, period.” 

Take a look at it. So when Mr. Bilger—you don’t quarrel with 
that statement—strike that. 

PRESIDING EXAMINER: One second, please. Mr. Bilger, did 
you want to say something? 

MR. BILGER: He asked it be stricken. 

PRESIDING EXAMINER: All right. 

BY MR. KENKEL: 

Q. You don’t quarrel with that statement, Mr. Crowder, that when 

Mr. Bilger speaks here he is speaking for you? 
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MR. BILGER: I object. 
PRESIDING EXAMINER: The objection is sustained. There must 


be specific incidents named. We just can’t have some general state- 
ment regarding that. This is directed to a general, I mean a specific 
incident, Mr. Kenkel, when Mr. Bilger made that statement. And we 
can’t extend that or project that to cover the waterfront. 

BY MR. KENKEL: 

Q. Mr. Crowder, in the applications to which I directed ques- 
tions, we see references to paragraph 7, particularly of renewal ap- 
plications to F. L. Crowder, other business interests, 7-Up Bottling 
Plant, Livingston, Tennessee, and what is your present interest in the 
7-Up Bottling plant? A. Sole owner. 

Q. How long have you been sole owner of it? A. Since 1956. 

Q. And on what date in 1956 did you acquire the bottling plant? 
A. I have to check my records. I don’t know. Except, I believe, 
still in September. 

Q. September of 1956? A. That is right. 

Q. How was your business known? Did you call it—what style do 
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you go under in the 7-Up Bottling Plant? A. That is the business, 
7-Up Bottling Plant. 
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. You bottle 7-Up drinks? A. Naturally, along with others. 
. What other drinks? A. Dr. Pepper, for instance, Nu-Grape. 
. Is that one word hyphenated, Nu-Grape? A. Right. 
. You bought that in September, 1956? A. Right. 
. And you owned and operated it since then? A. Correct. 
So it is a pretty big operation, you have added to it and built 
it up? A. It has grown, it profited since I have had it. 
Q. You distribute and sell the drinks throughout the country, 
Livingston? A. Yes. 
Q. What county is that? A. Overton County. 
Q. Your franchise area extends beyond Overton? A. Right. 
Q. What other counties are encompassed? A. There are 15, and I 
don’t think you could recall all, I could give you some. 
Q. 15 counties? A. Yes. 
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Q. Allin Tennessee? A. No. Three, I believe, are in Kentucky. 

Q. Now, I am not going to take much time, but very briefly, ex- 
cept for the size of the business, how many trucks do you have? A. 
We operated seven trucks in the summer months and five in the win- 
ter months. 

Q. How many employees are there? A. Approximately 15. 

Q. Now, do you have a franchise for 7-Up? A. Yes. 

Q. And have you a franchise for Dr. Pepper? A. I have a fran- 
chise for all of my products. 

Q. Are they separately acquired or different— A. Different, of 
course. They are different parent companies. 
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Q. Mr. Crowder, you filed an application for an FM station in 
Harriman, have you not? A. Right. 

Q. In that connection you filed a balance sheet, dated June 30, 
1966? A. Correct. 

Q. Which is Exhibit 1. I see there an entry “Dr. Pepper Franchise 
$112,000? A. That is right. 
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Q. Does it include 7-Up? A. No. There is another bottling plant, 
they were interested in bottling Dr. Pepper and I purchased the fran- 
chise from him. 


Q. I see an item there “building and plant equipment, $239,599.13.” 
Is that the value you placed on your bottling plant in Livingston? A. 
Right. 

Q. So it is a pretty good sized operation? A. Well, I am happy 


with it, if that is what you mean. 

Q. You feel you made it grow and made a success out of it? A. 
That is right. 

Q. Mr. Crowder, do you recall reading the Commission’s memo- 
randum, opinion and order of January, I think it is January 3rd, re- 
leased January 14, 1966, in which the Commission denied WHBT’s 
petition to deny and granted your application for WXXL. ‘A. What 
was the question? 

Q. Will you read the question, please? 

(The pending question was read by the reporter.) 

THE WITNESS: I do. 

BY MR. KENKEL: 

Q. Directing your attention to paragraph 6, thereof, the Commis- 
sion’s language, the Commission is talking about F. L. Crowder. indi- 
vidual applicant. 
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you go under in the 7-Up Bottling Plant? A. That is the business, 
7-Up Bottling Plant. 
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You bottle 7-Up drinks? A. Naturally, along with others. 
What other drinks? A. Dr. Pepper, for instance, Nu-Grape. 
Is that one word hyphenated, Nu-Grape? A. Right. 
. You bought that in September, 1956? A. Right. 
And you owned and operated it since then? A. Correct. 
So it is a pretty big operation, you have added to it and built 

it up? A. It has grown, it profited since I have had it. 

Q. You distribute and sell the drinks throughout the country, 
Livingston? A. Yes. 

Q. What county is that? A. Overton County. 

Q. Your franchise area extends beyond Overton? A. Right. 

Q. What other counties are encompassed? A. There are 15, and I 
don’t think you could recall all, I could give you some. 

Q. 15 counties? A. Yes. 
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Q. Allin Tennessee? A. No. Three, I believe, are in Kentucky. 

Q. Now, I am not going to take much time, but very briefly, ex- 
cept for the size of the business, how many trucks do you have? A. 
We operated seven trucks in the summer months and five in the win- 
ter months. 

Q. How many employees are there? A. Approximately 15. 

Q. Now, do you have a franchise for 7-Up? A. Yes. 

Q. And have you a franchise for Dr. Pepper? A. I have a fran- 
chise for all of my products. 

Q. Are they separately acquired or different— A. Different, of 
course. They are different parent companies. 
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Q. Mr. Crowder, you filed an application for an FM station in 
Harriman, have you not? A. Right. 

Q. In that connection you filed a balance sheet, dated June 30, 
1966? A. Correct. 

Q. Which is Exhibit 1. I see there an entry “Dr. Pepper Franchise 
$112,000? A. That is right. 
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Q. Does it include 7-Up? A. No. There is another bottling plant, 
they were interested in bottling Dr. Pepper and I purchased the fran- 
chise from him. 

Q. I see an item there “building and plant equipment, $239,599.13.” 
Is that the value you placed on your bottling plant in SSE A. 
Right. 

Q. So it is a pretty good sized operation? A. Well, I am happy 


with it, if that is what you mean. 

Q. You feel you made it grow and made a success out of it? A. 
That is right. 

Q. Mr. Crowder, do you recall reading the Commission’s memo- 
randum, opinion and order of January, I think it is January 3rd, re- 
leased January 14, 1966, in which the Commission denied WHBT’s 
petition to deny and granted your application for WKXL. A. What 
was the question? 

Q. Will you read the question, please? 

(The pending question was read by the reporter.) 

THE WITNESS: I do. 

BY MR. KENKEL: 

Q. Directing your attention to paragraph 6, thereof, the Commis- 
sion’s language, the Commission is talking about F. L. Crowder, indi- 
vidual applicant. 
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At present, he is owner of a business in Harriman and resides in 
Livingston, Tennessee, which is some 50 miles away— A. That state- 
ment is incorrect. I reside in Harriman and have lived in Harriman 
for 35 years. 

Q. Did you ever tell the Commission— A. 32 years, I beg par- 
don. 

Q. Did you ever tell the Commission this is wrong? 

MR. BILGER: Objection. 

PRESIDING EXAMINER: Objection sustained. 

MR. KENKEL: I think it is perfectly proper. 

PRESIDING EXAMINER: No, if I told the Commission every 
time the Commission was wrong, I would be continually bombard- 
ing the Commission. 

MR. KENKEL: This is why we are here. 

PRESIDING EXAMINER: I realize that, but the fact the Com- 
mission makes a statement and it is in a public document doesn’t 
mean the person has a duty to tell the Commission that it is wrong. 

BY MR. KENKEL: 

Q. You recall, don’t you, Mr. Crowder, that the Commission sent 
you a letter under date of December 17, 1965, in connection with 
your application for Harriman? A. I don’t remember the date. If 
you read the letter I might recall. 

Q. According to the file in the dockets, or the copy of 
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the letter in dockets, the letter said, “In your oppostion you state, 

inter alia, that you sold two radio interests in 1956 because of ill 

health, however, our records indicate that at about the same time you 
were party to an application for a construction permit for a standard 

broadcast station in Livingston, Tennessee, in which you were listed 
as a 50 per cent partner and proposed general manager. 
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“In view of the apparent inconsistency between the statement re- 
ferred to above and the representation contained in the two applica- 
tions for assignment of license and in the application for Livingston, 
you are requested to supplement your opposition pleading with a 
further statement concerning this matter.” 

Do you recall the Commission writing you that letter? A. I do. 

Q. Now the reference which the Commission made in this Decem- 
ber letter was to your opposition pleading filed in WHBT’s petition 
to deny. 

I will direct your attention to page 12, thereof, and patagraph 
number 20, which contains the statement, “‘Crowder was forced to 
sell his radio interest due to ill health.” Do you see that? A. Right. 

Q. Now, this opposition was filed with the Commission on, as in- 
dicated as having been filed January 8, 1963, and your 


[268] 


affidavit, which I directed your attention to earlier concerning the 
statements in this opposition, dated January 3, 1963— A. Yes. 

Q. Now, prior to January 3, 1964, when you made the affidavit 
concerning this statement you were forced to sell the station because 
of ill health, you never told the Commission you had ill health and 
that was the reason you had to sell the station? A. No, I didn’ t tell 
the Commission. 


PRESIDING EXAMINER: Nov, let me just ask about that. 
When I asked previously about an answer to the application form, the 
Court refers to this and says that, it says on page 5 of the opinion, 
“However, when he applied for, applied for Commission approval, 
that is Mr. Crowder, of the two sales in 1956, he failed to give this 
reason, that is, ill health, in parenthesis or brackets, although the 
Commission, or they the Commission asked for a fuller statement of 
his reasons. | 

Was there anything in 1956 that the Commission asked for a fuller 
statement of reasons? 
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MR. KENKEL: I believe so, and I am going to find that at the 
recess. I don’t want to take the time now. 

PRESIDING EXAMINER: I see. Allright. I just wanted to bring 
that up. Is there any reason why we should not recess now until 
two o’clock or does anybody have any other time? 

Let us recess, then, until two o’clock. 

(Whereupon, at 12:30 p.m., the hearing recessed, to reconvene at 
2:00 p.m., the same day.) 
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AFTERNOON SESSION 


2:00 p.m. 


PRESIDING EXAMINER: Let us go on the record. 
MR. LETTERMAN: Your Honor, I have a preliminary matter I 
would like to take up at this time. It is with reference to the engi- 


neering showing. In connection with WHBT, the Bureau information 
indicates it receives no interference to its normally protected contour, 
therefore, the 0.5 milivolt per meter contour of WHBT would remain 
basically the same as shown on Broadcast Bureau’s Exhibit 1 and in 
WHBT’s exhibit itself, with respect to the interference free service to 
the station. 

With respect to WXXL, what the Broadcast Bureau proposes to do 
is to take the information set out in the application for the facilities 
for WXXL, showing interference to the northwest, some to the 
southeast and southwest, little bits of interference, have that dupli- 
cated and submit it in the record. 

Now, what we would like to have is, first of all, a stipulation from 
the parties that the interference, that there would be no interference 
with WHBT and also agreement from the parties that the procedure 
which we have outlined is acceptable to them subject to having their 
engineers check it out. 

Is that agreeable? 
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MR. KENKEL: It is to Folkways. 
MR. BILGER: And to Mr. Crowder. 
PRESIDING EXAMINER: All Tight. 
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May Mr. Crowder then resume the stand? 
Whereupon, 
FREEMAN L. CROWDER (Recalled) 
* OK ok 
DIRECT EXAMINATION (Continued) 
BY MR. KENKEL: 

Q. Mr. Crowder, Iam now using again Commission’s License File 
WHBT-2, and I am directing your attention to letter dated, or a copy 
of a letter dated May 18, 1956, bearing Commission reference num- 
ber 8430, addressed to Mr. F. L. Crowder, trading as Harriman Broad- 
casting Company, Radio Station WHBT, Harriman, Tennessee. | am 
particularly directing your attention to paragraph 3 of that letter, 
and when I finish my question I will let you see the letter, “Your 
attention is directed to section 310 of the Communications Act of 
1934 as amended, which precludes the grant of an application for 
assignment of a broadcast facility except on finding by the Commis- 
sion that the public interest, convenience, and necessity will be served 
thereby. 

The reasons given for the assignment are among the several deter- 
minative factors the Commission finds essential to consider before it 
can justifiably reach such a finding required by the Act. You are, 
therefore, requested to 
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elaborate more fully on the reasons of the assignee for requesting this 
assignment. 
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Would you take a look at that letter, sir? Now, did you receive 
a copy of that letter? A. I don’t remember it, but I am sure I did. 
Q. Do you recall whether or not you filed any response thereto? 
A. No, sir, I don’t. 
Q. Would you— A. I am sure we did or there won’t have been a 
sale. I don’t recall. 
Q. I have looked through here and don’t find any response by you 
to it. But you don’t independently recall any response? A. No. 
MR. BILGER: Why file? 
MR. KENKEL: WHBT No. 2. 
May I have this instrument marked for identification as WHBT No. 
3, please? 
(The document referred to was marked 
for identification as WHBT No. 2) 
MR. KENKEL: What I am having marked for identification is a 


deed, a certified copy of a deed dated December 31, 1956, from 
Lloyd Lee and his wife, Mildred Lee, to F. L. Crowder and his wife, 
Tommie Crowder. 
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MR. LETTERMAN: Do you have copies? 
MR. KENKEL: I do not. I will provide copies later. 
BY MR. KENKEL: 

Q. Mr. Crowder, I show you what has been marked for identifica- 
tion as WHBT No. 3 and ask you is that not a copy of the deed for 
the 14 lots and the residence you purchased from Mr. and Mrs. Lee 
in Livingston, Tennessee, in December, 1956? A. Sure, I purchased 
the property. 

Q. You did purchase the property, 14 lots, which was on East 
Main Street? A. I don’t remember the number of lots but I purchased 
the property on East Main Street. 
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Q. It was otherwise known as 1103 East Main Street? A. As far 
as I know. 

Q. At the corner of Keeton Street? A. Yes. 

MR. KENKEL: Now, I would like to have marked for identifi- 
cation as WHBT Exhibit 4A and 4-B, two photographs, and 4-A 
being a photograph of a house and to distinguish it from 4-B, 4-A 
has a stop-sign visible and 4-B does not. 

(The documents referred to were marked 
for identification as WHBT Exhibits 4-A 
and 4-B.) 

MR. LETTERMAN: May I inquire, do you intend to have both 

of those sheets eventually go into evidence, the photograph | 
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as well as the sheet to which it is attached or just the photograph? 

MR. KENKEL: I would say just the photograph, so maybe we 
better mark both of those, I don’t know whether it is easier to han- 
dle it that way. 

MR. LETTERMAN: My only point is there is some writing on 
the page itself, Your Honor. 

MR. KENKEL: Let’s do this. Why don’t we just use the photo- 
graphs, so I will ask the reporter to put the identification on the 
back of the photographs, and we won’t use this other sheet. 

BY MR. KENKEL: 

Q. Mr. Crowder, I show you two photographs which have been 
marked for identification, respectively, as WHBT 4-A and 4-B, and 
ask you if this is not the residence that was covered by the 1956 
deeds? I will tell you these are recent photographs, not then, but is 
this the residence involved? A. I used to own this residence: Yes, 
it is. 

MR. KENKEL: I now ask that WHBT 3 and 4-A and 4-B be ad- 
mitted. 


JA 542 


PRESIDING EXAMINER: Mr. Letterman. 
MR. LETTERMAN: I have clarifying questions. 
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VOIR DIRE EXAMINATION 
BY MR. LETTERMAN: 

Q. Do you recall specifically, Mr. Crowder, when this residence 
was purchased? A. No. I don’t. °57,I guess. That is a guess. I 
don’t remember exactly. Won’t the deed show? 

MR. KENKEL: The deed has the date, if you want it. 

MR. LETTERMAN: Well, I am asking— 

THE WITNESS: I don’t recall exactly. 

BY MR. LETTERMAN: 

Q. Did you at any time live in the house? A. Yes, part of the 
time when I was in Livingston. 

Q. Over what period of time? A. I believe I owned the house 
about three years, the best I remember. 

PRESIDING EXAMINER: Any objection to the receipt of 3, 4- 
A and 4-B, Mr. Bilger? 

MR. BILGER: May I ask some quailifying questions also? 

PRESIDING EXAMINER: Surely. 

BY MR. BILGER: 

Q. During the period that you owned this residence, Mr. Crowder, 
did you have another residence? 

MR. KENKEL: Objection, your Honor. That is not qualifying. 

PRESIDING EXAMINER: That is not a qualifying question. 
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Let us ask what the purpose of this offer is in the first place. No- 
body has asked that so far. 
MR. LETTERMAN: I made an assumption. 
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MR. KENKEL: I think Mr. Letterman’s assumption is correct, to 
show he did own the residence property and he lived there. We al 
ready had questions about— 

PRESIDING EXAMINER: I understand that, but when we talk 
about misrepresentations, if there are, and I am not saying there are, 
they all have to deal with the traffic itself. We can’t roam far and 
wide to consider this matter. We have to confine ourselves within 
certain narrow limits, Mr. Kenkel, and that is way I am asking about 
the relevance of that to the question of traffic or to the Carol Issue. 

I don’t see how it relates to the Carol— 

MR. KENKEL: With respect to the traffic, Mr. Examiner, I am sure 
you are familiar with the pleadings, that have preceded our coming 
here in the hearing room and, in an effort to shorten this up, I will 
perhaps characterize what Mr. Crowder has alleged in affidavit or his 
attorney has argued in pleadings, but as I understand they are saying 
or their defense so far, in the pleading stage, to the traffic question 
is that he simply had a momentary active interest in WLIV and from 
that point on only a financial interest. 

My purpose in showing this is he bought this substantial residen- 
tial property in ‘56 and he lived there, and I think we 
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are entitled to argue subsequently you don’t do that for a station in 
Livingston, if you are not going to be active. They will have. their 
turns, but I think it is within the issues at this time. 

PRESIDING EXAMINER: Yes. Is there objection to the receipt 
of these exhibits for identification then? 

MR. BILGER: I think I have another qualifying question. 

PRESIDING EXAMINER: All right. 

BY MR. BILGER: 
Q. As the record now stands, it is a matter that he lived there. 
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Did you reside at any time in the home, Mr. Crowder? A. Part of 
the time. Yes. 

MR. BILGER: If the Examiner will indulge me. 

PRESIDING EXAMINER: Yes. 

MR. KENKEL: May I ask with whom counsel is conferring? 

PRESIDING EXAMINER: No, no, counsel can confer with any- 
one. 

MR. BILGER: For the record, I have Mrs. Crowder here, this is 
Mrs. Crowder and I take it the gentleman at counsel’s table to her 
right is Mr. Burn. 

PRESIDING EXAMINER: Of course, that is all right. I raised no 
question :about your conferring with Mrs. Crowder. 

MR. KENKEL: May we have the originals admitted with leave to 
counsel for withdrawing the same for pruposes of making additional 
copies? 
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PRESIDING EXAMINER: I gathered there is no objection then to 
the receipt of these documents. All right, WHBT Exhibits 3, 4-A and 
4B are received with leave granted to withdraw them to make the 
necessary number of copies. 
(The documents heretofore marked for 
identification as WHBT Exhibits 3, 4-A 
and 4-B, were received in evidence.) 

MR. LETTERMAN: Asa point of information, your Honor, may 
I inquire, of course, when were these photographs taken? Do you 
know? 

MR. KENKEL: Yes, March or April, 67, this year. I told Mrs. 
Crowder they are recent photographs, not as of the time of that 
transaction. 

DIRECT EXAMINATION (Resumed) 
BY MR. KENKEL: 
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Q. Taking a look at these two photographs, the way the house 
appeared when you lived there, have there been substantial changes? 
A. Not when I purchased it. 

Q. How did it appear when you purchased it? A. This Part was 
not here. 

Q. What part was that? A. The garage side. 

MR. LETTERMAN: Would you be a little more explicit ‘on 
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the record. If we don’t have something more express on wi Tecord, 
we won’t know later on. 

PRESIDING EXAMINER: All right, we identify it if it is impor- 
tant. I thought Mr. Crowder said the garage side, is that it, Mr. 
Crowder? 

THE WITNESS: Correct. 

PRESIDING EXAMINER: All right. 

BY MR. KENKEL: 

Q. Mr. Crowder, your application that is now in hearing, that is, 
a new station at Harriman, Tennessee, on 970 KC, and we have here 
in the hearing room the Commission’s duplicate docket. Now, the 
conformed copy in the duplicate docket indicates it was executed 
or signed September 30, 1961, by you, is that correct? A. That 
is correct. 

Q. By the way, the notary is R. H. McCoin, is this your brother- 
in-law? A. My brother-in-law, yes. 

Q. Now, further, on page 2 of the application form, it indicates 
by the numerical designator one that you prepared Exhibits 1, 2, 4, 
and 5, and that Exhibit No. 2 was prepared under your direction, 
excuse me, Exhibit 3 was prepared under your direction and the en- 
gineering was prepared by John Mulaney, is that correct? A. Yes, 
it is. 
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pac 

Q. Now, after the application was filed, you filed an amendment 
to that application, did you not, sir? A. That is correct. 

Q. After the application was filed, you filed an amendment there- 
to? A. Right. 

Q. Now, I am directing your attention to a copy of an amend- 
ment stamped in “November 13, 1961,” and indicating that it was 
signed by you before a notary public, McCoin, on November 8, 
1961? A. Correct. 

Q. Now, would you read that amendment, sir? Read it into the 
record. A. All right. 

Q. All right, I will read it since he didn’t. 

MR. BILGER: He wanted you to read it. 

MR. KENKEL: I wanted him to, but I will. 

“Dear Mr. Waple, we wish to amend our application referenced 
above for a new standard broadcast station at Harriman, Tennessee, 
in the following respects: We wish to add a new exhibit (Exhibit 6) 
to Section IV in response to paragraph 10 of that section. Exhibit 
6 consists of letters evidencing our efforts in surveying the commu- 
nity and its needs.” 

Section, Roman V, hyphen capital A, paragraph 4, Section, Ro- 
man V, capital G, at paragraph 1 should be amended to show 
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the street address of the transmitter location at Emory, E-m-o-r-y, 
Street. As will be seen by figure 9 of the engineering, this is the 
correct designation of the street and does not represent a change in 
location, therefore, the coordinates given in Section V(A) and V(G) 
do not have to be changed. 

Respectfully submitted, Harriman Broadcasting Company, by F. 
L. Crowder. 
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There is a reference there, as I have read it and you have seen it, 
to our efforts in surveying community needs. Who was “our” at 
that time? 

THE WITNESS: You mean you want to know who made: the sur- 
vey? Is that what you mean? 

BY MR. KENKEL: 

Q. Your refernce is “our.” Whom did you include at the time? 
A. Mr. Scarborough made the survey. 

Q. Mr. Scarborough made the survey. I show you a copy: of a 
letter dated— A. He secured all of the letters. Mr. Scarborough 
secured all of the letters but this one right here. 

Q. All of the letters that were submitted on the amendment were 
obtained by Mr. Scarborough except the one I am now showing 
you which is indicated October 17, 1961, and signed W.K. WEES 
is that correct? A. That is correct. 
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PRESIDING EXAMINER: Who got that letter? 

THE WITNESS: Mr. Warren gave me the letter. 

PRESIDING EXAMINER: I see. All right. 

BY MR. KENKEL: 

Q. You say Mr. Warren gave you the letter. When did he give it 
to you? A. I suppose the day it is dated there. . 

Q. Isn’t it true, sir; that Mr. Warren wrote you a letter and you told 
him you didn’t like the letter and you, therefore, prepared another 
letter for him to sign? A. No, it was not that way. I told Mr. Warren 
I didn’t think the letter he wrote would be sufficient. He said, 
“O.K., you fix up one and I will sign it.” 

Q. This letter of October 17, ‘61, you prepared? A. No, I didn’t 
prepare it. Mr. Scarborough prepared it. 

Q. Mr. Scarborough prepared it? A. That is right. As far as I 
know, I believe that is right. 


Q. He prepared it and— 

PRESIDING EXAMINER: Gentlemen, we would have to go back 
several generations to change the genes. People are impulsive or not 
impulsive. Mr. Kenkel is a rapid talker and Mr. Crowder is a rapid 
talker. There is nothing wrong about these matters, but is difficult 
to take. They are both estimable gentlemen, but that is not the point, 
the problem is it is 
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difficult for the reporter to get it. 

Let’s get that question and answer, if he can, calmly. 

MR. KENKEL: Will the reporter read so much of the pending 
question as he has, please? 

(The record was read by the reporter.) 

PRESIDING EXAMINER: All right, let’s start over again, Mr. 


Kenkel. 

MR. KENKEL: I don’t think we have to start into that again. 

PRESIDING EXAMINER: Do we have the answer you want then? 

MR. KENKEL: Yes. 

BY MR. KENKEL: 

Q. You are not even sure whether Scarborough prepared it or not? 
A. I am not positive, no. I am not sure that is the letter either. I 
don’t know whether Mr. Warren copied it word for word or not. I 
don’t know. I don’t remember. 

Q. Now, I am showing you a letter or a copy of a letter dated 
October 26, 1961, signed by James Harmon, addressed to Freeman 
L. Crowder? A. That is correct. 

Q. Mr. Scarborough obtained that letter? A. I suppose so. I 
told you the only one I obtained was the one. Mr. Scarborough I 
supposed obtained the rest of them. 

Q. Well, you told me you obtained just one and now we 


JA 549 


[283] 


find out you didn’t obtain it, that Scarborough may have prepared 
it? A. I did obtain it. He gave it to me in person. 

MR. BILGER: Give me a chance to object. I object to the char- 
acterization of counsel. 

PRESIDING EXAMINER: Yes. I think the transcript will speak 
for itself. All right, yes. The objection is sustained. 

BY MR. KENKEL: 

Q. Just to clear this up Mr. Warren handed you then this letter? 
A. Correct. 

PRESIDING EXAMINER: Now, you say “this letter” and you 
mean— 

MR. KENKEL: October 17, 1961, signed by him? 

THE WITNESS: That is the letter he gave me, yes, sir. 

BY MR. KENKEL: 

Q. Mr. Harmon’s letter dated October 26, 1961, Mr. Scarborough 
prepared it? A. I don’t know. 

Q. Did Mr. Harmon give you this letter? A. No. 

Q. He did not? A. No. Mr. Scarborough mailed all of the others 
at one time to me in Livingston, Tennessee. 

Q. Mr. Scarborough obtained them and mailed them to you 
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in Livingston? He mailed them to me. I don’t know about—I 
guess he obtained them. 

Q. How about the letter dated October 13, 1961, signed by C.R. 
Black, Superintendent, Harriman City Schools, this was obtained by 
Mr. Scarborough and mailed to you? A. Mr. Scarborough mailed it 
to me. I suppose he obtained it. I just made a statement he ob- 
tained all of them as far as I know, but the one from Mr. Warren. 

Q. Mr. Crowder, I am showing you a card entitled, ‘Rate Sched- 
ules for WXXL”? A. It is my card, my schedule. 
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MR. KENKEL: That is your schedule. 

May we have it marked for identification and then I will ask that 
it be admitted as WHBT No. 5. 

(The document referred to was marked 
for identification as WHBT’s Exhibit 
No. 5.) 
MR. LETTERMAN: May | interrupt just a moment? 
PRESIDING EXAMINER: Surely. 
BY MR. LETTERMAN: 

Q. There is one question I would like to ask the witness in con- 
junction with the prior testimony. Mr. Crowder, did you say that Mr. 
Scarborough mailed the letter to you? A. As I recall, yes. He 
might have given it to me 
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personally. I really don’t remember for sure. 

Q. You see, in connection with that he mailed them to you, did 
you say he mailed them to you in Livingston? A. If he mailed to 
me in Livingston, it was Livingston, yes. I would have to check 
with Mr. Scarborough. 

Q. I am still not clear. He mailed them to you from Harriman 
or did he mail to you— A. Livingston. 

Q. Who was in Livingston, that is, what I am trying to find out. 
A. I was in Livingston. 

MR. LETTERMAN: Allright, thank you very much, Mr. Examiner. 

PRESIDING EXAMINER: All right, Mr. Kenkel. 

BY MR. KENKEL: 

Q. I show you marked for identification WHBT Exhibit 5, the 
WXXL rate card, and is this the rate that you sell and have sold ad- 
vertising for on the station since it went on the air you told us in 
August 12, 1966? A. Is that the rates? 

Q. Yes. A. Yes, and I sold some for less. I met my competition. 
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Q. Which ones have you sold for less than how much less? A. I 
would have to check the records. 
Q. You answered my question. Give me two or three if ‘you 
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don’t have them all. Which ones have you sold for less? 

MR. BILGER: Do you understand the question? 

THE WITNESS: He wants to know the people I had sold for less 
than on the rate card. 

MR. BILGER: Are you speaking of advertisers or which one of 
the rate card quotations? 

MR. KENKEL: I am going to get the advertiser and then the rate 
at which it was sold. 

THE WITNESS: I recall one, Sexton Chevrolet Cadillac. . 

BY MR. KENKEL: 

Q. What did you sell Sexton Chevrolet Cadillac Company? A. 
$1.25 for a thirty second spot. 

Q. How many spots is that, for one month? A. No particular 
time. As of now he is running 20 spots per day, six days a week. 

Q. At the time you sold to Sexton? A. No specified number. 

Q. No specified number. He would buy a few or many at that 
rate? A. He said there would be less than 15 per day. 

Q. But there was no commitment that he buy 15 or any number? 
A. No. 

Q. Your answer is “No”? A. Yes, I guess you could consider it 
a commitment. 
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PRESIDING EXAMINER: You see, Mr. Crowder, when Mr. Ken- 
kel speaks you interrupt him and that is making an impossible rec- 
ord. The reporter has a very difficult job. 

THE WITNESS: I am sorry. 


BY MR. KENKEL: 
Q. There was no written sales purchase contract? A. No written— 
Q. I am sorry, maybe I am going too slow for you and you think 
I stopped. No written sales purchase contract between you, you 
being WXXL and Sexton Chevrolet Cadillac with respect to that? 
MR. BILGER: Mr. Crowder, the reporter can’t take a shake of 
the head. 
THE WITNESS: I said, “No, no written contract.” 
BY MR. KENKEL: 
Q. Sexton Chevrolet Cadillac was one. What is another one sold for 
less than the rate on the rate card? 
How about Norris Creamery? A. Norris Creamery had a program 
not spots. 
Q. When did Norris Creamery start advertising? A. Well, I think 
it was in September. 
Q. 1966? A. Right. 
Q. When you say he had a program, he bases a newcast? A. A 
newscast. 
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Q. Is he still buying that? A. Yes. 

Q. What rate? A. $6.00. 

Q. On what basis did you calculate that rate? A. A year’s rate, I 
think. 

Q. He signed a contract for a year’s sponsorship? A. No contract. 

Q. There is no contract. How about J. C. Hedrick? A. What do 
you mean “How about him”? 

Q. Have you sold him advertising on WXXL? A. Yes, back in 
September and October, I believe. 

Q. What rate did you charge him? A. As I recall the spots were 
$1.50. 

Q. Do you recall how many spots you broadcast for him? A. 
No. Mr. Scarborough was managing the station at that time. 
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Q. Were you paid, you being WXXL, were you paid at the rate 
of $1.50 a spot for every spot you carried for Mr. Hedrick? A. I 
would think so, yes, sir; as far as I remember, yes. 

Q. Check your records and let me know if it is true. A. I don’t 
have to check. 

Q. The number of spot broadcast and the total amount of money 
paid? A. I can’t do that until I get back to Harriman. 
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Q. I realize that. I would like you to supply it. A. Right. 

Q. How about the House of Flowers? A. House of Flowers? 

Q. Yes. Mr. Earl Duff, proprietor. A. I don’t remember. 

Q. You sold him advertising? A. I didn’t, no. The saleslady 
probably did. 

Q. At what rate was his advertising? A. I don’t remember. 

Q. If I suggest it was less than the rate card rate, you would agree? 
A. I just told you I don’t remember. 

PRESIDING EXAMINER: The fact you say you don’t remember, 
Mr. Crowder, doesn’t mean that Mr. Kenkel can’t try to refresh 
your recollection. 

THE WITNESS: Correct. 

PRESIDING EXAMINER: This is cross-examination. 

THE WITNESS: That is right. 

If I remember, I will tell him. 

PRESIDING EXAMINER: All right. 

BY MR. KENKEL: 

Q. Well, it could have been less than the rate card rate? A. It 

could have, yes. 


[290] 


Q. Will you also check that, please, and see what the rate was? 
A. Yes. 
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Q. How about Arnold’s Insurance Agency? A. He is a newscast. 

Q. He buys a newscast? A. Right. 

Q. Is there a written time or program sales contract with Arnold? 
A. No sales contract. We don’t have any contract with any adver- 
tiser than Doctor Pepper Agency. 

Q. Doctor Pepper, they used to be on WHBT solely? A. What 
do you mean “solely”’; if it was Harriman, I am sure it is solely. 
They own the station there. 

Q. Now, they are also on WXXL? A. They are on my station. 

I don’t know about WHBT. 

Q. Didn’t you have a Dr. Pepper franchise? A. Yes. 

Q. And this Dr. Pepper is advertising on your station with the 
Harriman franchise? A. It is the parent company advertising agency. 
I believe it is the J. Walter Thompson Company, the best I remem- 
ber, or the Grant Company. I don’t know. Anyway, the agency is 
in Texas. 

Q. When you finish your answer, let me know. 
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A. I am finished. 

Q. To whom in the Dr. Pepper Company did you talk about 
getting Dr. Pepper advertising on WXXL? A. We didn’t. We had an 
inquiry from their agency in Texas, on the rate card and the avail- 
ability. 

Q. You talked to no one about getting Dr. Pepper advertising on 
your station? A. No, sir. No, sir. 

Q. How about Coca-Cola? A. Coca-Cola, we never had Coca- 
Cola. 

Q. Have you been trying to get Coca-Cola? A. We tried at one 
time, yes. 

Q. What rate have you offered on spots on this to Coca-Cola in 
order to get them? A. We offered the same rate ACT was charg- 
ing, whatever it might be. 
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Q. You, your testimony is you haven’t offered it for $] a spot? 
A. No, sir. 
PRESIDING EXAMINER: Now, wait, that is a negative question 
to a negative answer. Now, what is the question and the answer, 
Mr. Kenkel? You said you have it and then Mr. Crowder said, “No, 
sir.” 
BY MR. KENKEL: 


Q. For the record, I will rephrase it. Have you offered 
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spot, 30-second spots or one-minute spots, either one, to Coca-Cola 
advertising for $1 a spot? A. No, sir. 

Q. You haven’t? A. No, sir. ; 

Q. To whom in the Coca-Cola organization have you talked about 
carrying the Coca-Cola advertising? A. | talked to Mr. Cole. 


Q. What is his first name? A. Mr. Charlie Cole. 

Q. And would you identify for us where he is and his position? 
A. He is the co-owner of the Coca-Cola Plant in Rockwood, Tenne- 
see. 

Q. He is the only one you talked to about Coca-Cola advertising 
in the Coca-Cola— A. The one I talked to, the only one I talked 
to; yes, sir. 

Q. Do you know a Claude “Red” Long, salesman for the Coca- 
Cola Bottling Company, Rockwood, Tennessee? A. Yes, sir, ] 
know Mr. Long. 

Q. Is it your testimony that you have never discussed with Mr. 
Long any Coca-Cola advertising on WXXL? A. I might have in a 
round about way. 

Q. Well, I put it to you, sir, you have talked to him? A: Well, 
Mr. Charlie Cole is the man that signed the 
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contract, if we have a contract. Mr. Long would have no right to 
buy time on radio stations. 

Q. My question to you is, you have talked to him and in fact 
tried to get through him Coca-Cola to buy time on WXXL, have you 
not? A. No,I didn’t try to get through him; no, sir. 

Q. In the Harriman Billiard Parlor, what kind of soft drinks do 
you have in the Harriman Parlor? A. Pepsi and Coca-Cola. 

Q. The Coke is a six ounce? A. Six and half ounces, to be exact. 

Q. And you didn’t, strike that. Now, Mr. Claude “Red”’ Long has 
been trying to get you to put a 12-ounce machine in the billiard par- 
lor, hasn’t he? Speak up. A. No. 

Q. He has not? A. No. 

Q. I will ask you directly, you have never, or have you ever told 
Mr. “‘Red”’ Long that if he would work with his supervisor, Mr. Cole, 
and get some Coca-Cola advertising on WXXL, that you would put 
a larger Coke cooler in the Harriman Billiard Parlor and take the 
Pepsi machine and increase the sales on which Mr. Long would get 
commission? A. I told him that. 

Q. You did tell him that. So you have discussed 
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with Mr. Long Coca-Cola advertising on WXXL? A. But not selling, 
no. 

Q. Not that he would sell, no, he would get the Coca-Cola people 
in Rockwood to do advertising on the station and you would, in 
turn, help Mr. Long increase his Coke sales in turn, is that correct, 
excuse me, by putting the new cooler in the billiard parlor? A. As 
I told you, Mr. Long has no right to buy advertising. 

Q. Are you finished? A. Sure. 

Q. Whether or not he has had a rate, and let’s terminate this, did 
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you have the conversation with him, didn’t you? A. Well, in a 
round about way; yes, sir. 

Q. The rate card—WHBT’s Exhibit 5, for identification, of the 
advertisers now buying spot announcements on WXXL, how many 
of them buy at the rate card price? A. I would have to check my 
records. . 

Q. For purposes of my question now, how many advertisers are 
buying spots on WXXL roughly? A. I would have to check my 
records. 

PRESIDING EXAMINER: Well, guess. Make a good informed 


guess. 
THE WITNESS: You mean spot announcements? 
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BY MR. KENKEL: 

Q. Spot announcements, now, yes. A. I would say 25. . 

Q. And of that 25, give me an estimate of how many are buying 
at the rates shown on the rate card? A. I would say 15. Estimated 
15 are buying at rate card rates and 10 are buying at a lesser rate. 

Now, before you said you don’t, and if I am miscasting your tes- 
timony, tell me, because I will rephrase the question, but before 
you told me you don’t sell news on the rate card basis, is that cor- 
rect? A. No, I didn’t tell you that. 

Q. Well, how are news programs sold, commercial sponsorship of 
news programs? A. What do you mean “How are they sold’? 

Q. Norris Creamery. A. One pays $6.60 and the other pays 
$6.00. 

Q. Now, you answered and I don’t understand what you said. 
How are five minute newscasts sold? What is the rate for commer- 
cial sponsorship according to the rate card and I will hand it to you. 
A. What do you mean? How many times per year or what, per 
week? 
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Q. Well, the newscast sponsored by Norris Creamery—how often 
is that carried on the station? 
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A. Six days a week. 

Q. Six days a week? A. Ten-minute newscast paid $6.00. This 
is your rate. 

Q. Ten-minute or five-minute? A. Ten-minute. 

Q. When you say “this is your rate right there,” show it to me? 
A. $6.00. 

Q. You are pointing then to last line on rate schedule which is 
364 times ten minutes at $6.00? A. Correct. 

Q. Excuse me, before I forget, may I at this point ask what has 
been marked for identification as WHBT-5(B) admitted and that 
counsel have leave to withdraw the same and make the necessary 
copies. 

PRESIDING EXAMINER: Any objection? Mr. Letterman. 

MR. LETTERMAN: I wanted to ask a few questions about the 
card. 

PRESIDING EXAMINER: Surely. 


VOIR DIRE EXAMINATION 
BY MR. LETTERMAN: 
Q. Mr. Crowder, do you differentiate between times of day with 
respect to the rates you charged? In other words, do you charge for 
early morning hours and less for midday hours? 
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A. No, sir. 

Q. The same rate throughout the day? A. Right. 

Q. And could you explain for us on this rate card are rates for 
programs shown, indicated? For example, the first line there is a 
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15-minute time period, one time indicates a charge, of $15, and does 
it mean $15 is charged for a program, 15-minute program if you 
broadcast one time? A. Right. 

Q. Now, sir, I notice that across the rate card is only one indica- 
tion of a 30-second announcement or program. Is that the only type 
of spot you have, a 30-second spot or one-minute spot or do you 
have 10 seconds? A. We have 10, 20, 30 and 60. 

Q. That is not indicated, though, on the rate card? A. No. 

MR. LETTERMAN: Thank you very much. 

PRESIDING EXAMINER: Any objection to the receipt of WHBT 
Exhibit 5? 

All right, WHBT Exhibit 5 is received. 

(The document heretofore marked for 
identification as WHBT Exhibit 5, was 
received in evidence.) 
BY MR. KENKEL: 
Q. Mr. Crowder, you told me there are approximately 25 
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advertisers on WXXL buying spot announcements? 

Q. How many are buying programs such as Norris Creamery spon- 
soring these newscasts? A. As I recall, that is the only two other 
than religious programs. 

Q. The only two. What is the other one beside Norris SESS 
A. Arnold Insurance. 

Q. Arnold Insurance? A. Right. 

Q. What rate are you charging Arnold Insurance? A. $6.60. 

Q. For what? A. As I recall, it is, I don’t remember whether it 
is five or ten minutes, five, I believe, though. 

Q. Mr. Arnold handles your business, doesn’t he? A. Some of it. 

Q. Did you formally employ Anna Sue Birchfield? A. Well, Mr. 
Scarborough employed her. 
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Q. Mr. Scarborough hired her for you, but she was employed by 
WXXL, was she not? A. True. 

Q. How long was Anna Sue Birchfield employed? A. As I recall 
four weeks. 
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Q. And she was a salesman or rather a saleslady in this case? A. 
True. 

Q. What four-week period was this? A. I don’t recall. 

Q. You had conversations with Mrs. Birchfield, did you not, about 
selling Arnold Insurance Agency? A. Yes, sir. 

Q. And I put it to you, the substance of your conversation was she 
should tell him he should buy time on WXXL because you had busi- 
ness insurance and automobile insurance coming up for renewal and 
he should keep that in consideration with Mrs. Birchfield? A. Re- 
peat the question, would you please, sir? 

Q. Will the reporter read it, please? 

(The record was read by the reporter.) 

THE WITNESS: I deny that. 

BY MR. KENKEL: 

Q. What did you tell Mrs. Birchfield to tell? A. I didn’t tell 
Mrs. Birchfield to tell Mr. Arnold anything. 

Q. Well, you did have a discussion with her about telling— A. 

I told her that he should buy from us, but I didn’t tell her to tell 
him that. 

Q. How many salesmen-strike that. If I may, just 
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going back to Coca-Cola, you also talked with Mr. Nedd, whose 
nickname is “Pud, P-u-d, Monger, M-o-n-g-e-r, did you not? A. As 
I recall, I talked wit— him, he and Mr. Cole together, at the station 
one day. 
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Q. In the station or at the Rockwood— A. At the station. 

Q. Did you have any additional discussion with Mr. Monger over 
the telephone? A. Not that I recall, no. 

Q. Reverting just a moment to the bottling plant in Livingston, 
after you purchased it, you physically enlarged it, did you not? A. 
How do you mean physically? 

Q. Had additional built there? A. Yes. 

Q. Isn’t it true that you bought materials and actually supervised 
the building, the construction yourself, you didn’t use a builder or 
contractor? A. I didn’t use a contractor, if that is what you mean. 

Q. You were your own building supervisor, so to speak? A. 
More or less, yes. 

Q. Well, more or less. You were, were you not? You didn’t have 
anybody overseeing the construction other than yourself, is that not 
correct? A. Other than the foreman of the crews that was building 
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it. He originally overseed it. 

Q. You hired the foreman of the crew directly? A. Sure. 

Q. And you supervised him? A. Well, if you call it supervision. 
I guess I did. 

Q. Turning now to the present application that is in hearing, I 
direct your attention, sir, to Exhibit 4, programming schedule, page 
1, labeled, “Monday through Friday,” page 2, labeled, “Saturday”, 
and page 3 labeled “Sunday” and who prepared that program sche- 
dule? A. Mr. Joregensen, I guess. I sent him the list. 

Q. What did you send Mr. Jorgensen? A. What application is 
this? 

Q. This is the Harriman application, the one in hearing. 

MR. BILGER: The AM facility? 

BY MR. KENKEL: 

Q. Yes. A. I sent the list to Mr. Pepper. If this is the WXXL 

application. 
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MR. BILGER: May I see it? 

PRESIDING. EXAMINER: When you say “Mr. Pepper,” you mean 
Mr. Vincent Pepper? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: We have for identification here Dr. 
Pepper and we don’t want to confuse him. 
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MR. BILGER: For the record he is Vincent A. Pepper of the law 
firm of Smith and Pepper, and no relation to Senator Pepper or Dr. 
Pepper. 

PRESIDING EXAMINER: Nor salt and pepper. 

BY MR. KENKEL: 

Q. I don’t know how much of this Dr. Pepper and Smith & Pep- 
per got on the record, but I show you a copy of the application and 
it indicates at that time the legal representative was N.E. Jorgensen, 
J-o-r-g-e-n-s-e-n? A. Correct. 

Q. Mr. Jorgensen it was sent to? A. Yes. 

Q. It was not sent to Vincent Pepper? A. Correct. 

Q. When you say you sent Mr. Jorgensen a list, what did you send 
him? A. What do you have reference to? 

Q. Well, you told me— A. I sent for him to file all of it, to file 
with the Commission, if that is what you mean, the application. 

Q. You prepared the application? A. Most of it; yes, sir. 

Q. What part didn’t you prepare? A. Engineering section. 

Q. Other than that, you prepared the application? 


[303] 


A. As far as I remember, yes. 

Q. And the application on page 1 shows the notices and commu- 
nications to be sent to F. L. Crowder, Post Office Box 39, Livings- 
ton? A. Right, 
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Q. To help you, Mr. Crowder, I have another copy, I will turn 
to Exhibit 4, the program 7 a.m. to 7:15 a. m., Farm Report, Agri- 
cultural Live Commercial, is that being carried on WXXL? 

MR. BILGER: Mr. Examiner, we have two issues, craic and the 
Carol Issue. 

Now, how programming in this context is relevant to either issue 
I fail to see. I object to it on the grounds it is not relevant to the 
issues which we have. We have gone into program contact letters 
and I said nothing about that. But now we are down to the pro- 
gramming and I see no connection between that and traffic or— 

PRESIDING EXAMINER: The only way I could see it would be 
that some program was taken off WHBT as result of the operations 
of WXXL, but I don’t know how this ties in. 

MR. BILGER: Mr. Examiner, I believe the question is directed 
to an application filed in 1961. 

PRESIDING EXAMINER: Well, this is ‘61 application. This is 


the application in suit, of course, yes. 
MR. BILGER: It is the original 301 application that we » 
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filed in ‘ 

ae EXAMINER: All right, let’s get Mr. Kenkel to make 
a connection. Mr. Kenkel. 

MR. KENKEL: Yes, Mr. Examiner, the connection is two. We 
proffer on both issues, but let’s take up first the proffer under the 
traffic issue. It is our contention, as you know, and we hope to es- 
tablish before the hearing is over through evidence both direct and 
circumstantial, on which we will make our final arguments, that the 
applications in hearing does not eventuate from an intention to serve 
extant needs and interests in the Harriman community but rather 
the motivation intention was to obtain a permit for a station’ ‘which 
could be built up and subsequently sold. 
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PRESIDING EXAMINER: All right, the objection is overruled. 

Go ahead, continue. I am sorry to break in, but in order to save 
time— 

MR. KENKEL: Will the reporter read the pending question? 

MR. BILGER: Before he does, may we have a five-minute recess 
and will the record indicate I might talk to my witness. 

PRESIDING EXAMINER: Let us take a five minute recess. 

(Whereupon, at 3:00 p.m., a recess was taken until 3:05 p.m.) 
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PRESIDING EXAMINER: Let us go on the record, gentlemen. 

Mr. Kenkel. 

MR. KENKEL: I will ask the reporter to read back the last ques- 
tion. 

(The record was read by the reporter.) 

PRESIDING EXAMINER: Mr. Letterman. 

MR. LETTERMAN: Your Honor, I think we should establish 
whether or not this particular showing is the showing of WXXL and 
determine whether it has ever been amended. 

In other words, to be sure that we are not dealing with a program 
log that at present has been amended. Can you establish that? 

MR. KENKEL: That is an excellent thought. 

BY MR. KENKEL: 

Q. Mr. Crowder, Exhibit 4 is the application which was filed was 
not amended prior to the Commission’s grant of the application, was 
it? A. I don’t think so. 

Q. If I suggest to you that I have gone through it and don’t find 
the amendment, you, being the individual owner and applicant, you 
would know, wouldn’t you? And if I suggest there isn’t any, would 
you agree? A. I would think so. 

Q. To be sure, let us ask it again. I want to know from you, has 
the programming schedule in the application been amended? 
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A. I don’t think so. 

Q. Would you take a moment and go through and tell me? 

PRESIDING EXAMINER: You represent that there has been no 
amendment. If Mr. Bilger is willing to accept that, that is sufficient. 

MR. BILGER: I will accept pending my own examination. 

PRESIDING EXAMINER: Of course, let us not take any more 
time on that. 

MR. KENKEL: This is to satisfy Mr. Letterman. 

PRESIDING EXAMINER: We understand. Subject to check, it 
is assumed that the application was not amended in so far as the 
programming was concerned. 

BY MR. KENKEL: 

Q. Now, may we have the pending question or do you know, sir? 
A. No, it hasn’t been amended, I don’t think. 

Q. The pending question concerning the 7 to 7:15 Farm Report, 
agricultural, local, commercial, is that being carried on WXXL? A. 
As of now? 

Q. Yes, sir. A. I don’t think so, probably later in the day. 

Q. Has it been carried at all since August 12, 1966 through today? 
A. Since August 12, 1966? 
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Q. Yes. A. Sure, we have carried the program, a farm program, 
now, whether it is the Farm Report, I don’t remember. 

Q. When did you carry it? A. It seems to me around 11 o’clock. 
I would have to check the log to be sure. 

Q. Would you do that and then supply for the record the length 
of time the program has been carried, when it started and how long 
it has been carried? 

MR. BILGER: I think questions like this should be addressed to 
counsel as a matter of procedure. 
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PRESIDING EXAMINER: All right, Mr. Bilger. 

MR. KENKEL: Would you supply it, sir? 

MR. BILGER: Supply what, the log? 

MR. KENKEL: The matter that I addressed to the witness. 

MR. BILGER: I think perhaps, Mr. Examiner, we don’t have a 
copy of our program log, to my knowledge, in Washington, any one 
of them. But, if their examination is going to be lengthy and go 
down program by program, I have no objection to supplying one of 
our logs. 

On the other hand, if he is interested in one single program I will 
supply that information by a telephone call to Harriman, I suppose. 
We have been here quite some time and I don’t know how long 

he is going to go program by program. If it is going to be too 
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long I will get the logs here. 

PRESIDING EXAMINER: The best evidence rule doesn’t apply 
as such except as far as the contents of the logs are concerned. 

MR. BILGER: That is what I was asking about. 

PRESIDING EXAMINER: He was really asking whether the pro- 
gram was given. 

MR. BILGER: I am not arguing anything about the so-called best 
evidence law. I am saying, if he wants to know what programs we 
carry and contrast them to a 1961 schedule of program representa- 
tions, I think it would be simplified if we get one of our logs, but 
I don’t care how he wants to go about it. 

MR. KENKEL: One day’s log might not be sufficient. I would 
suggest, Mr. Bilger, as an effort to assist you in our mutual desire to 
move this along, if you will prepare for me a schedule and I will name 
the programs on this 1961 program schedule, and show me if they 
were carried on WXXL, and when, in other words, if they were car- 
ried sometime between August 12, 1966 and today, the period of 
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time involved and if you will do that I will read into the record the 
programs which I have interest in. 

MR. BILGER: I appreciate your attempt to-assist me, Mr. Ken- 
kel. I will attempt to get you the information about the farm pro- 
gram you ask about. 

You may proceed any way you wish. 

MR. KENKEL: I am sorry, Mr. Examiner, I have tried. 
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BY MR. KENKEL: 

Q. Mr. Crowder, I put it to you that the program, 7 to 7:15 a.m., 
Farm Report, agricultural, local, commercial, is not being carried on 
WXXL and hasn’t been since August 12, 1966. A. Not at iat time, 
yes, sir, I will agree with you. 

Q. The program, Harriman School News, 8:30 to 8:35, educational, 
local sustaining, is that being carried on WXXL? A. Not as Harri- 
man School News. We give school news, but it is not headed “School 
News.” 

Q. How is it headed? A. Local news. 

Q. What time is it carried? A. I would have to check the log. I 
can’t remember all those times in the logs. 

Q. You have a news program at 8 o’clock? A. I believe we do. 

Q. It is part of that 8 o’clock news program? A. Yes, if we have 
school news it is. We don’t have the school news everyday, I am sure. 

Q. So you did not have Harriman School News Monday through 
Friday? A. Not every week. 

PRESIDING EXAMINER: Which is it, not every day? 

THE WITNESS: I would have to check the newscast to know if 
it is everyday to be sure, but I am sure it is not everyday. 
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I don’t believe it would be everyday, school news. 

MR. LETTERMAN: I don’t know whether the witness understands 
the questions or exactly what, but apparently there was a program 
called Harriman School News. Now, the witness answered the ques- 
tion that he carries Harriman School news as part of the local news 
which carries with it an inference that the program “‘Local News” 
might be identified with Harriman School News. 

I think before we proceed further we should have a common meet- 
ing of minds on the terms we are utilizing. 

PRESIDING EXAMINER: I think it is pretty well understood 
what we are talking about. As I gather, Mr. Crowder said he doesn’t 
carry school news everyday in the week, is that it? 

THE WITNESS: As I say, I would have to check my newscasts, but 
I am sure we don’t carry Harriman School News everyday. 

BY MR. KENKEL: 

Q. Let me ask, you do not carry a five-minute program at 8:30 
entitled “Harriman School News” at all? A. No. 

Q. No day of the week? A. No. 

Q. All right. 

Do you carry market reports from 12 noon to 12:05, agricultural, 
wire commercial? A. We carry market reports, but as to the time, 
I can’t 
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tell you. 

Q. Do you have a program on Saturday, 6:45 to 7, Farm News 
of the Week, that is 15 minutes, Farm News of the Week, agricul- 
tural, local, sustaining? A. I would have to check. I would have 
to check that, I don’t remember. 

Q. You don’t remember? A. No, I don’t. 
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Q.: You are the owner and operator of the station, aren’t you? 
A. I am supposed to be. 

Q. And Mr. Scarborough left your employment when, in n Decem- 
ber? A. He left in January. 

Q. He terminated as General Manager in December? nA Yes. 

Q. And stayed in the sales capacity? A. Right. 

Q. Since the first of December, you, by necessity, have been in- 
volved day to day in the station? A. Right. 

Q. On Saturday, 6:45, you have a program, local sustaining? Farm 
News of the Week. A. I doubt if we carry the program at that time. 

Q. I put it to you that you don’t do you agree with me? 
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A. AsI say, I doubt it. 

PRESIDING EXAMINER: Do you doubt that you carried the 
program? 

THE WITNESS: At that time of the day. 

BY MR. KENKEL: 

Q. You doubt that you carry the program at that time of the day. 
What time do you carry it? A. I would have to check my ee I can’t 
remember all those times. 

Q. Would you tell us when you do carry this program? A.. I believe 
my attorney said he would furnish you with some logs. 

MR. BILGER: I did not say that, Mr. Crowder. You just answer 
his questions. 

MR. KENKEL: Will you check your logs and supply for the rec- 
ord through your attorney or directly, the time of the day and the 
Saturday since August 12, 1966, that you have carried this Farm 
News of the Week? 

MR. BILGER: Once again, a request was made to my client on 
the witness stand and I think it should be made to me. 

PRESIDING EXAMINER: Mr. Kenkel has asked for an answer to 
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his question. I don’t know how he wants that answer supplied. If 
Mr. Crowder can answer I suppose the only he can answer is through 
the logs. 

Now, Mr. Kenkel, do you want Mr. Bilger or did you ask 
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Mr. Bilger to supply a copy of the logs which will show the presen- 
tation of that program? 

MR. KENKEL: Yes, Your Honor, I would. I would ask to see 
the copy of the logs that show the presentation of that program 
that is, Farm News of the Week on Saturday so it would only be 
Saturday logs since August, 1966. 

MR. BILGER: Yes, I will examine the log. 

MR. KENKEL: Are you finished, sir? 

MR. BILGER: No, not yet. I should like this moment recorded 
in his story since I am going to make a request later myself. Yes, 
sir, I will supply the log which shows that program, if we have one 
or something similar to it at a different time. 

MR. KENKEL: And the logs, plural, if you carry it on more than 
one occasion. 

MR. BILGER: Going back to when we went on the air in August? 

MR. KENKEL: Yes, sir. This is proposed for Saturday, one day a 
week. 

MR. BILGER: I will not promise to supply logs from August. If 
we run the program I will attempt to pull the logs out for that. 

MR. KENKEL: I don’t like to quarrel with my brother, I find it 
very distressing to take issue with counsel and I have to be quite 
careful about what I am saying now, but as the Examiner 
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is aware from the discussions that we have had during the pre-hear- 
ing conferences, we have had some disagreements subsequent to a 
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request made and answers made on the record and in order to avoid 
that which I think is distressing to all of us, rather than leave this 
point now as to what my brother has agreed to do, may we have it 
clear on the records and ask you if you are going to meet this request? 

I would like to have the logs for the Saturdays from August, from 
that week in which August 12 fell. I will give you the first Saturday 
date, from Saturday, August 13, 1966, through Saturday, May 6, 1967, 
or the pages of them, if there are several pages of the log. I don’t 
need the whole Saturday log, but the page of that Saturday log which 
indicates the Farm News of the Week program. That is my request. 

PRESIDING EXAMINER: Mr. Bilger? 

MR. BILGER: I have a request in mind for the March log that I 
didn’t get without a subpoena duces tecum. 

PRESIDING EXAMINER: But now we are in connection with an 
examination of Mr. Crowder. We can’t equate the two matters and 
I think Mr. Kenkel is entitled to have the question answered one way 
or the other. 

MR. LETTERMAN: It could be that he would have to supply no 
logs because a stipulation could be reached that the program was 
not carried at all. 

PRESIDING EXAMINER: If Mr. Bilger finds that after he 
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examines the logs I am sure that would be proper. 

MR. LETTERMAN: All he is asking for is all the logs on the days 
that Mr. Crowder, through his counsel, will say the program was car- 
ried, only those logs. 

MR. KENKEL: Yes, only those logs. 

MR. BILGER: This is for one program. How many times more 
are we going through this? I don’t know and I don’t want to try it 
piecemeal, inch by inch and find I am supplying a yard. 

PRESIDING EXAMINER: Is this going to necessitate Mr. Bilger 
producing logs in a piecemeal fashion? 
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MR. KENKEL: If I may show the Examiner, this is the Original 
program showing and I have suggested in order to make it easier on 
the witness now and I don’t need to pursue this question by ques- 
tion cross-examination and also to move this along, simply take this 
original program showing and out of that I am going to name around 
eight or nine programs and just tell me the period of time that thees 
programs were carried on WXXL between August 12 and today or if 
they were not carried and give me that schedule and then we can 
move that along. 

PRESIDING EXAMINER: Ask the questions and let us see how 
many are required here. 

MR. KENKEL: Again, so we don’t move off the present point, 
what is my brother’s answer to my request and then let us have an 
answer from the Examiner. 


MR. BILGER: Well, my brother, I want to hear how many 
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programs we are talking about. 

PRESIDING EXAMINER: All right, let us continue the 
examining and find out how many logs Mr. Bilger will have to sup- 
ply. 

BY MR. KENKEL: 

Q. Do you have the program schedule in front of you, Mr. 
Crowder? A. Yes, sir. 

Q. The program from 10 to 10:30 on Saturday, live, sustain- 
ing, hour, Schools in Action. On how many Saturdays since August 
13, 1966 has that half hour local sustaining program been carried? 
A. What time was that now? 

Q. 10 to 10:30 a.m. A. That, I don’t know. I would have 
to check. I know they have had some school programs and school 
kids down there on the air. 
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MR. LETTERMAN: Your Honor, I don’t understand the ques- 
tion in terms of the answer. We are talking about a specific 
program from 10 to 10:30, and the question as I understood it, is 
not did you carry a similar program at some time during the day, 
but did you carry the specific program. 

MR. KENKEL: May I let Mr. Letterman pose that question? 

PRESIDING EXAMINER: Mr. Kenkel, it is your examination, 
would you continue, adopting Mr. Letterman’s suggesting if neces- 
sary? 
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MR. BILGER: Why doesn’t he give me the list of the programs 
and perhaps I will supply the schedule as soon as I find out about 
the programs he is talking about. 

PRESIDING EXAMINER: No, this is a different type of a pro- 


gram. 
MR. KENKEL: The program, Our Schools in Action, 10 to 
10:30, educational, live, sustaining. 
THE WITNESS: As I say— 
MR. KENKEL: Wait a minute, let me finish. Has that program 
as proposed here in this schedule been carried on WXXL? 
MR. BILGER: Just a moment, as long as we are being so defi- 
. nitive, are we asking now at that time or any time during the week, 
which is it? 
PRESIDING EXAMINER: Let us find out. Did you first ask 
has it be given at that time? The answer I thought was, “We don’t 
know.” Was it given at that time as it was proposed? 
THE WITNESS: At that time, I don’t remember, as to the 
title, I doubt if that was the title of the program. 
PRESIDING EXAMINER: Was a program of that nature given 
at any time during the week? 
THE WITNESS: Yes, sir. We have given that kind of program. 
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PRESIDING EXAMINER: Now, continue, Mr. Kenkel. 
BY MR. KENKEL: 
Q. That kind of program on every Saturday for a half hour? 
A. Some of the times it would be other days, not every 
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Q.! How many such programs? A. I would have to check the 
log. I can’t remember all that stuff. 

Q., Are you talking about two or three occasions that you have 
carried that type of program on some day during the week? A. I 
will have to check my logs. 

MR. KENKEL: Mr. Bilger, would you supply that information? 

MR. BILGER: Give us the list of programs about which you 
have some question. Perhaps your first suggestion was reasonable. 

I don’t know where we are going. 

MR. LETTERMAN: I think that the preliminary question to 
supplying the information is to get the answer from the witness as 
to whether he supplies the specific program. If he says no, that ob- 
viates the need for the program log. Why don’t you go down the 
list and name the programs? I hope the witness has in mind that 
we are talking about his proposal for his facilities, WXXL, to operate 
in Harriman, Tennessee. 

MR. BILGER: In 1961. 

MR. LETTERMAN: Let me make a point of that, if there are 
changes, that is proposal as it stands today and as it stood then. 

PRESIDING EXAMINER: All right, those are legal arguments. 

MR. LETTERMAN: I have my voice up, not because I am try- 
ing to stress a point, but because in the past I have been accused of 
having a dulcet tone and I-want.to have my words on the record. 
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BY MR. KENKEL: 

Q. Looking at the Saturday proposed program schedule, 1 to 
1:15 p.m., agricultural, local, Sustaining, County Agent, how many 
Saturdays since August, 1966 has that program been carried as there 
proposed? A. County Agent, you mean the live program? 

Q. Yes, that is what it says here. A. Not any. 

Q. It has not and that hasn’t been carried on any other days? 
A. No, sir. 

Q. The proposed program, 3 to 3:30, Saturday afternoon, dis- 
cussion, live, sustaining, Harriman City Council, on how many Satur- 
days since August 1966 has that program been carried? A. Not any. 

Q. On any other days of the week it has not been carried? A. 
No, sir. 

Q. The program 5 to 5:30, Student of the Week, on how many 


Saturdays has that been carried? A. I would have to check my log. 
We have had students down there. 
Q. On Saturday, 5 to 5:30? A. I don’t remember the time. 
MR. LETTERMAN: We are talking about a specific program, 
a half hour live program. The question is not do you carry some 
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form of substitute for that program or do you carry the program 
that you proposed. 

PRESIDING EXAMINER: We understand that and the witness 
answered as I gather, not that particular program, however, students 
have come to the station and appeared on the station, as I gather. 
Now, we can follow up on that point if we care to. 

MR. KENKEL: Now, the students that have come to the pro- 
gram, how long a program has the student been on? 

THE WITNESS: I would have to check the log. 
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BY MR. KENKEL: 

Q. I put it to you that it has not been a half hour. A. I am 
not around the station all the time the programs are on the air. I 
am out of town part of the time. 

Q. During the times that you were there, has a student been 
on Saturday afternoon for a half hour under a program known as 
“Student of the Week”? A. I don’t recall but I am inclined to doubt 
it. 

Q. How about the program at 5:30, Sports Today, talk, live 
commercial, how many Saturdays has that 15 minute program been 
carried? A. Well, we have Sportscasts, but I doubt if it is that time 
of the day. I would have to check the log. 

Q. Isn’t it true that you do not have a 15 minute live com- 
mercial program on Saturday or any other day of the week? A. Live 
commercial? 


(Tr. 318] 


Q. Yes. A. No, not live commercial, no. 

Q. Your sports casts are sports news off the wire, isn’t that it? 
A. Most of it. 

Q. Turning to the Sunday proposed schedule, the proposed 
schedule, 2 to 2:30, half hour program, discussion, live, sustaining, 
Our Civic. Clubs, on how many Sundays has that program been car- 
ried? A. Not any. 

Q. And it hasn’t been carried any other days of the week? A. 
I don’t believe so. 

Q. The program at 2:30, Harriman High School Today, live, 
educational, sustaining, on how many Sundays since August 1966 
has that been carried? A. Not any. We have had the band through 
tape recordings on the air, but not live. 

Q. On how many occasions have you had the band on tape 
recordings? A. I don’t remember. 
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Q. And it hasn’t been a regularly scheduled matter? | A. No, 
we checked and they weren’t interested. 
Q. And the time that you did carry it wasn’t for a half hour? 
A. I don’t recall. 
(Tr. 319] 


Q. Would you agree that at no time did you carry it for a half 
hour program? A. No, I wouldn’t agree to that until I check the 
log. 


MR. KENKEL: Would you check the log, Mr. Bilger, and if it 
is different, let me know. 

MR. BILGER: I am not making that commitment to you. 

PRESIDING EXAMINER: We haven’t got an answer and as 
far as I am concerned there is not such a program. Unless it can be 
shown that a program of substantially similar nature is given at some 
other time, as far as I am concerned, there is no such program ex- 


cept on a sporadic basis, perhaps. 
BY MR. KENKEL: 

Q. Going back again to the Monday through Friday schedule, 
sir, I see that you have in the proposed schedule the half hour pro- 
gram, 2 to 2:30, on Thursday, “Youth Speaks”, discussion, live, sus- 
tained, on how many Thursdays since August 1966 has that program 
been carried? A. I would have to check my log. 

Q. Have you carried that half hour program “Youth Speaks”’, 
discussion, live, sustaining? Have you carried that at all on any 
days? 

MR. BILGER: Mr. Examiner, I want to make a representation, 
I object to this question and all similar questions for the following 
reasons. It is perfectly patent that what Mr. Kenkel is doing is ask- 
ing about a specific program by title and time. 
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Now, the Commission, as far as I am concermed, if there is a 
change I am not aware of it, it is not interested in the form over 
substance. It may well be that the program is carried on a different 
time and under a different name and the percentages which the 
Commission at that time in 1961 was interested in are still pertinent. 

We are asking a witness, obviously, for his memory, the station 
has been on the air since August 12, 1966, over eight months. 

PRESIDING EXAMINER: The opportunity is given to Mr. 
Crowder to explain as fully as possible. I want him to have the full- 
est opportunity to explain if these programs are given, if the precise 
program isn’t given at that particular time, what program in substi- 
tution or similar to it is given at any other time. 

MR. BILGER: I shall do that at the right time, but at the 
moment we are having what appears to me to be a test of memory. 

PRESIDING EXAMINER: This station has not been on the 
air for so many years that Mr. Crowder shouldn’t have some know- 
ledge of what goes over the station. 

MR. LETTERMAN: I submit that the man testified to the fact 
that he participated on a day by day basis from December, 1966 to 
the present time after Mr. Scarborough left the station. I don’t 
think this is characterized as a memory contest. He is asking whether 
this specific program that he proposed to the Commission is carried 
at any time from August 1966 through the 
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present. 

If he was at the station and had knowledge as the owner of the 
station of the day to day operation he should be able to answer the 
questions. 

PRESIDING EXAMINER: I can’t supply the witness with a 
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memory and I think Mr. Crowder should be able to give us as much 
information as he can. 

THE WITNESS: I am willing to do that, sir. 

BY MR. KENKEL: 

Q. Now, I understand you have not carried the program, 
“Youth Speaks” on Thursday, but maybe carried something else, is 
that right? If I am wrong, tell me. A. If you mean a program of 
that title, I would say, no. 

Q. All right, have you carried on Thursdays or any other day 
of the week on a regularly scheduled basis a half hour discussion, 
live, sustaining program with the material of “Youth Speaks”? A. 
Not a regularly scheduled program, no. 

Q. It has not been regularly carried. On how many occasions 
has it been carried and would you tell us the time duration and the 
title of the program? A. I can’t do that, I am sorry. 

Q. You say you can’t do it, you don’t know? 

MR. LETTERMAN: Let us bring it right up to date, how about 
since February 1, 1967? 

THE WITNESS: There has been some youths down there. For 
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your information, I am not the program director, really. I have seen 
the kids down there, just as to how long they have been on the air, 
I would have to check the logs. 

BY MR. KENKEL: 


Q. Frankly, I dislike, Mr. Crowder, going back, but I am going 
to give you the chance for the ones I have asked you about. You 
tell me what is your substitute for the ones that are carried, the day 
and length of time. A. I can’t tell you. I would have to check the 
logs. 

Q. So your answer would be the same. I don’t want to take 


JA 580 


your time and the Examiner’s time is going back. A. Yes, I would 
say it is about the same answer. 

Q. When you operated WHBT in Harriman you had an FM per- 
mit, did you not? A. Right. 

Q. Can you recall when you got the FM construction permit? 
A. No, sir. 

Q. I have here in my hand the Commission’s file of WHBT-FM 
and it shows an application for a construction permit, dated May 4, 
1953, signed by F. L. Crowder. A. That is my signature. 

Q. And notarized by Walter H. Scarborough. A. He was the 
sales manager. 

Q. And he was also the same individual who you mentioned 
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was the manager of WXXL until December? A. That is correct. 


Q. And stayed with you until the first of January? A. Right. 

Q. According to the Commission’s files there is a letter from 
you to the Secretary of the Commission, September 8, 1953, saying, 
“We think that we will be able to go on the air with our FM station 
in about 30 days.” Signed by F. L. Crowder. A. That is right. 

Q. Did you put the FM station on the air? A. Did I put it 
on the air? 


Q. Yes. A. We did. It happened that we had a fire at the 
transmitter building and messed up the FM transmitter. 

Q. How long did the FM station stay on the air? A. I don’t 
recall. 

Q. You subsequently turned in your permit for the FM sta- 
tion, did you not? A. I sure did. 

Q. I show you a letter dated December 7, 1954 to the Secre- 
tary of the Commission from Norman Jorgensen on behalf of the 
Harriman, Broadcasting Company, Inc., you are surrendering the FM 
permit? A. That is correct. 

Q. You authorized your attorney to turn that in? 
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A. Yes, sir. 

Q. So that the FM permit was then tured in? A. Yes, sir. 

Q. Mr. Crowder, I am showing you again a copy of an appli- 
cation for an FM construction permit signed by you and dated Sep- 
tember 1, 1966, bearing the stamp of the Commission, indicating 
the date of September 1, 1966, this being received. Can you see 
that? A. Yes. 

Q. Directing your attention, sir, to Table 2 thereof, which is 
Section II, Page 4, there is the entry of F. L. Crowder, Harriman Bil- 
liard Parlor, Harriman, Tennessee, 100 percent owner to the present. 
A. That is an error. 

Q. You signed that application, is there any doubt in your 
mind that you signed it? A. I signed it. 

Q. You reviewed the application before you signed it? A. Yes, 
sir, I did. 

Q. Iam showing you the application that is now in hearing 
which you signed on September 30, 1961, directing your attention 
to Table 2 and to the entry, F. L. Crowder, Harriman Billiard Par- 
lor, 100 percent owner, 1944 to present. A. I was 100 percent 
owner in 1944. Now, what is the date of that? 
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Q. The date of this application is September 30, 1961. A. I 
was not 100 percent owner at that date, it is an error. 

Q. Now, in that same application, that is the one that is now 
in hearing, dated September 30, 1961, is a balance sheet for F. L. 
Crowder, Harriman, Tennessee, dated July 31, 1961 and that shows 
billiard hall equipment, $15,000. A. That is what I considered my 
share to be worth. 

Q. Directing your attention to the balance sheet, I show you 
the entry “Partnership interests in WLIV.” You put that partner- 
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ship interest for WLIV that way but— A. I didn’t do that, the ac- 
countant did it. 

Q. Would you turn to Section 1, Page 2, this indicates that this 
was prepared by you and designation 2 is used, is that correct? So, 
didn’t you? A. No, I didn’t, it was prepared under my supervision. 

Q. I will ask the question and then get your reaction, sir. 

Mr. Crowder, I show you again the Commission’s Memorandum 
Opinion and Order released January 14, 1966 granting this applica- 
tion initially and directing your attention to Paragraph 6 thereof, 
and the Commission’s language, “at present he is the owner of a bus- 
iness in Harriman.” Did you ever tell the Commission? The Com- 
mission as you understand, made the grant on the basis of what it 
said here. Did you ever tell the Commission 
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that one of the bases upon which it had made the grant that you 
were not the owner of the Harriman Billiard Parlor? 

MR. BILGER: I object. 

MR. KENKEL: My only question is whether he informed the 
Commission. 

PRESIDING EXAMINER: He was the part-owner of the bil- 
liard parlor in Harriman. The only question is to the extent of the 
interest. I don’t know if there is any difference. 

MR. KENKEL: I think subsequently in the findings we can 
argue the extent upon which the Commission relied upon the 100 
percent showing because it did come up with the pleadings, we can 
argue at that time the extent of misrepresentation or failure to re- 
port to the Commission correctly, but I think for present purposes 
we are entitled to get into evidence the rather simple question as to 
whether he informed the Commission. 

PRESIDING EXAMINER: The objection to that is sustained 
because I don’t know of any duty to inform the Commission in view 
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of what it said in its January 14th release. It may be that previously 
Mr. Crowder should have informed the Commission as to his hold- 
ing in the billiard parlor, but I wouldn’t attach any SEEEUS conse- 
quences to that. It might be a pure oversight. 

I am willing to accept that if that is what it was. But as far 
as his duty to inform the Commission, as far as the January 14th 
release, I am sustaining the objection to that point. 


[Tr. 327] 


MR. KENKEL: We have our exception. 

PRESIDING EXAMINER: All right, surely. 

MR. KENKEL: I will mention now, if the Examiner will in- 
dulge me, as you are aware, this case did go to the Court of Appeals. 
It was the subject of briefing and argument as to the matters before 
the Commission, the sufficency of the Commission’s finding, I will 


tell you now that before the Court one of the arguments was the 
sufficiency of the Commission’s finding with respect to the. grant, 
particularly Mr. Crowder’s nexus to Harriman. 

We will bring that up at that time and ask you to reverse your 
Tuling. 

PRESIDING EXAMINER: I don’t see the difference in as far 
as the person’s nexus to the community, whether he is a half owner 
in the business or a whole owner in the business. There may be some 
distinction there and some degradation in the community because he 
is only a part owner and against a complete owner, but if so it is so 
subtle it escapes me at the moment. 

MR. KENKEL: Perhaps later will be the time to argue the 
subtleties. 

BY MR. KENKEL: 

Q. Before I leave this point, Mr. Crowder, and I make the re- 

quest to you, but I suppose in line with Mr. Bilger’s earlier statement 
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I had better make it to you both, would you supply me with the 
list of the commercial spot buyers on WXXL and also 
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within that list which you have indicated was approximately 25, 
those who are buying at the rate card and those who are buying at 
less than rate card which I understand is less than 15. May I have 
that list? 

MR. BILGER: No, sir. I will not supply it unless I am ordered 
to do so. 

PRESIDING EXAMINER: What is the purpose of getting the 
names of the people? You have the information in the record that 
15-—I don’t know, are on the rate card or are not on the rate card— 
and 10 are or are not. Is there any need to get the names of these 
people? The information is in the transcript. 

MR. KENKEL: Not right at this moment. If you will apprise 
me of the number from 25, 15 and 10, as I understand, there are 
25 commercial spot buying accounts on WXXL of which 15 you say, 
buy at rate card basis and 10 at less than rate card basis. 

THE WITNESS: I said that was my estimate. I would have to 
check the log to be sure. 

MR. KENKEL: That is what I am asking, that the logs be 
checked and that I be given the number and for testing purposes I 
would like the names. I would like the number in both categories. 
There are only 25, it is not a difficult talk to supply the names. 

MR. BILGER: The number nor the amount is the issue here. 
The issue ‘here is whether WHBT is injured and if so, how and how 
that relates to the public interest. For me to furnish that, I 
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think is ridiculous. 
PRESIDING EXAMINER: I am not agoing to require you to 
do that. 
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MR. LETTERMAN: Mr. Examiner, under the trafficking issue 
WHBT has the burden of proceeding, but it would be the Bureau’s 
position that at some time we are going to have to know the names 
of the advertisers carried by WXXL and through the testimony of 
Mr. Crowder and Mr. Crossthwait determine whether those adver- 
tisers have been advertisers of WHBT, the extent to which they ad- 
vertised over WHBT and WXXL jointly and matters in connection 
therewith in order to determine, sir, how much impact WXXL has 
actually had on the operation of WHBT. 

PRESIDING EXAMINER: That is a question or order of 
proof, now we are going backward. First, WHBT has to show that 
it has lost advertisers to WXXL, not in the first place to get the ad- 
vertisers of WXXL. 

MR. LETTERMAN: It may be, but however it comes up— 

PRESIDING EXAMINER: It has to come up with the proper 
order. I don’t think I should order at this moment that Mr. Bilger 
has to furnish the names. 

MR. LETTERMAN: We just want to establish that at some 
point in time Mr. Bilger is not going to be stopped from making this 
showing if he wants to do so because of the refusal of the owner to 
furnish the names in connection with WHBT’s case. 

PRESIDING EXAMINER: I am sure Mr. Bilger will consult 
his 
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own interests and if it is in the interest of WXXL, he will do so, but 
I am not going to order him at this moment to do it. 
BY MR. KENKEL: 


Q. You have told us, Mr. Crowder, that some advertisers buy 
off the rate card and others buy at a different rate. Now, how do 
you establish the rate? A. I have already established the rate. 

Q. You just give them a figure depending on the advertiser? 
A. No. 
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Q. Well, the ten who buy at less than rate card rates, you just 
gave those ten a figure? A. Some of those advertisers are 20-second 
spots. 

Q. Some of them? How many? A. I would have to check 
my books. 

Q. Is it your testimony that all of the ten that you referred 
to are 20-second spots? A. No, sir. 

Q. How many are? You told me some are, you must have 
some knowledge of how many are and how many aren’t. A. Can 
I explain to you why we sell at less than the rate card? 

Q. I have asked you, sir, how did you determine the rates you 
charged these ten who are buying at less than rate card rates? 
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A. We have special deal for non-advertisers who don’t believe 
in radio advertising, trying to get them into radio advertising. 

Q. All these ten, then, are the non-advertisers you are trying 
to get into radio advertising? A. Possibly, I would have to check 
exactly. 

Q. All of those in the non-rate card category are the non- 
advertisers you are trying to get into advertising? A. They have been. 
They are now with us on a 13 week introductory offer. They are 
all informed when the 13 weeks are up if they want to continue 
they will go to the regular rate. 

Q. Do you know that Tennessee Hardware has been a radio 
advertiser on WHBT? A. No, sir, I don’t 

Q. You don’t know that? A. No. 

Q. In talking with Mr. Collins at Tennessee Hardware do you 
know him? A. I sure do. 

Q. In offering him this so-called introductory rate, you haven’t 
discussed that? A. I haven’t discussed with Mr. Collins selling radio 
time. 
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PRESIDING EXAMINER: The question wasn’t finished, was it, 
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Mr. Kenkel? Will you finish your question? 
BY MR. KENKEL: 

Q. —have you discussed the fact that he is presently advertis- 
ing on WHBT? A. No, sir, I haven’t. 

Q. But you know that someone has, don’t you? A. No, I 
don’t. I don’t know every advertiser my commercial salesman calls 
on. 

Q. Let me ask you this question, is it your testimony: that the 
only firms, business firms, to which this so-called introductory rate 
has been offered are those who are not radio advertisers? A. That 
is my instructions to the salesmen, yes, sir, those people that haven’t 
been advertising for quite a while. 

Q. Oh, for quite a while. You give the instructions to your 
salesmen, sir, what instructions do you give them? 

MR. BILGER: We have two questions pending. Which one do 
you want him to answer? 

PRESIDING EXAMINER: I think that is one question. Do 
you give instructions to your salesmen, Mr. Crowder, when they go 
out? 

THE WITNESS: Occasionally, yes. 

BY MR. KENKEL: 

Q. What instructions do you give them in this connection? A. 

I don’t know what you are talking about now. 
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Q. In offering the so-called introductory rate. A. They are 
instructed to offer the non-advertiser a 13-week special program pro- 
vided they buy 25 spots per week. 
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Q. So that would be 25 times 13? A. Correct, that is 
the special introductory offer that we have. 

Q. And you tell your salesmen that this is to be made only 
to those who haven’t advertised for quite a while? A. True. 

Q. Do you tell them quite a while or do you fix a period of 
time? A. No. 

Q. My question was, do you just leave it at “quite a while” 
without any further elaboration or definition? A. Yes. 

Q. Do you have any live remotely originated programs on a 
regularly scheduled basis? A. Nothing but religious programs on 
Sunday. 

Q. They are remotely originated? A. Some of them are. 

Q. Which ones? A. As I recall, Kingston Baptist Church, the 
Reverend Hicks, at 9 on Sunday, is remote. 

Q. That originates over in the Kingston Church? A. Yes. 
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Q. That is the only regularly scheduled remote? A. No, we 
have a regularly scheduled remote at 11 on Sunday. 

Q. Where does that originate from? A. Methodist Church part 
of the time and Presbyterian the other time. 

Q. you have commercial religious programs, don’t you? A. 
Sure. 

Q. What rate do you charge for religious programs? A. It is 
on the card. 

Q. Where? Which commercial religious programs do you have? 
A. We have a 30-minute religious program, usually. 

Q. Who is that sold to? A. Hicks is one of them. I can’t re- 
call all of the fellows’ names. Johnson is one that I recall. 

Q. At what rate do you sell it from the card? A. $19.20 for 
30 minutes. 
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. That is a 30-minute, 52 time program? A. Right. 
- How about Lively? A. Reverend Lively is on for 30 min- 


. And his rate is $19.20? A. Right. 
. Reverend Lively, for example, with what frequency 
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in his program broadcast? A. Every Sunday. 

Q. And you have a year’s contract with him? A. Nothing but 
just a verbal contract. 

Q. So there is no commitment for 52 times? A. No, not nec- 
essarily. 

PRESIDING EXAMINER: What is the answer to that? That 
is again a negative answer and a negative question. Is there'a com- 
mitment for 52 times, Mr. Crowder? 

THE WITNESS: No, sir. We don’t require anybody to sign a 
contract. 

PRESIDING EXAMINER: When you say a “verbal consracts 
do you mean an oral agreement? 

THE WITNESS: Right. 

BY MR. KENKEL: 

Q. Do you require neither the preacher or the commercial ad- 
vertisers? A. No. 

MR. LETTERMAN: When you charge the rate of $19. 20 on 
the basis of an oral understanding between yourself and the ‘person 
involved that they will advertise for a 52-week period? 

THE WITNESS: Right. 

MR. LETTERMAN: There is this oral understanding whether 
there is a contract or not, is there not? 

THE WITNESS: Right. 
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BY MR. KENKEL: 

Q. In every case there is an oral understanding as to the num- 
ber of programs that will have to be bought to get the rate, I am 
talking about both preachers and commercial advertisers. A. No, 
not in every case, I won’t say in every case, no. 

Q. Who does the programming on WXXL? A. Do you mean 
the program director? 

Q. Yes. A. Mrs. Jenkins is the program director. 

Q. How long has she been the program director? A. Since 
December, I guess. 

MR, KENKEL: That concludes my examination, Your Honor. 
There are a number of items that Mr. Bilger is furnishing me with 
and I will check the transcript and let you know what they are. 

PRESIDING EXAMINER: Mr. Letterman? 

MR. KENKEL: Excuse me. I have one more question, I am 
sorry. If I may, Your Honor. 

BY MR. KENKEL: 

Q. Iam going back again, sir, to the letter you filed with the 
Commission as an amendment to your application, sworn by you 
under date of November 18, 1961, directing your attention again to 
the letter signed by James Harmon, and particularly, the statement, 
“I am particulary interested in the plans you have discussed with me 
for giving the people a better understanding 
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of business and businessmen through special programs that you plan 
as a public service.” 

Now, you are aware, are you not, sir, that after this letter was 
filed Mr. Harmon filed a letter with the Commission telling the Com- 
mission that he had never had such conversations with you? A. 
Correct, he didn’t have. 
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Q. He did not have such conversations? 

PRESIDING EXAMINER: Will you answer that Mr. Crowder? 
You were shaking your head. 

THE WITNESS: He did not have the conversations with me, 
he might have had them with Scarborough. 

MR. LETTERMAN: I have an inquiry I would like to make 
of counsel for WHBT, but as I understand, you said Mr. Letterman. 
Do you mean that I should proceed at this point in time? 

PRESIDING EXAMINER: Do you have any questions? 

MR. LETTERMAN: We have a peculiar situation at this time. 
We have one party with the burden or proceeding and one with the 
burden of proof, so I would like to reserve my questions until a later 
time. 

I have one matter, a matter was brought up concerning an Anna 
Sue Burchfield. My inquiry is this, I will not pursue the matter fur- 
ther if WHBT does not plan to produce Mrs. Burchfield for tes- 


timony, if they do I think I will have to pursue the matter for ques- 
tions. 
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MR. KENKEL: Mrs. Burchfield is on the list of people who we 
want to take depositions of. Pending the action of the Review 
Board, as of now, she is on the list, pending the action of the Re- 
view Board, for depositions. 

It depends on how the Review Board decides. if they: sustain 
we will have to take another look at it. 

MR. LETTERMAN: That was simply a matter of clarification. 

PRESIDING EXAMINER: Mr. Bilger, have you any questions 
of Mr. Crowder now? 

MR. BILGER: Before I answer that, based on what Mr. Let- 
terman said, I don’t remember the evidence elicited from this wit- 
ness regarding Mrs. Burchfield. If that woman is not produced the 
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transcript indicates that such conclusions would be subject to a 
motion to strike. 

MR. KENKEL: That statement means absolutely nothing. I 
don’t think I am forced to answer that. 

MR. BILGER: Now, with respect to Mr. Crowder, the burden 
of going forward the and burden of proof is on WHBT. It seems 
to me I have a choice. I can ask him questions in rebuttal or the 
latter, so I think I will ask him nothing now on the predicate that 
I have a direct case which will rebut the case of Mr. Kenkel. 

PRESIDING EXAMINER: I would call it a reply. Your dir- 
ect case would be in reply. Mr. Kenkel would be rebutting to you. 

MR. BILGER: But he has a witness under adverse conditions. 
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So, I think the point is, I certainly have many questions, but I think 
I can elicit them under my direct procedure. 

MR. KENKEL: We have called this witness and have been en- 
titled to examine him as an adverse, hostile witness. It is my posi- 
tion that if at some subsequent date Mr. Bilger calls Mr. Crowder 
he will be limited to direct and will not be permitted to go into 
areas which might be in the way of reverse cross-examination of the 
matters we brought out today. 

I think that is a matter of principle, but also a matter of fair- 
ness unless we are going to establish the rule that you are entitled 
to read the transcript and go back and bring the witness in formal 
turn. 

MR. LETTERMAN: When we have a case like this it is true 
that the party has been shown to be or perhaps under the mules is 
considered to be an adverse witness and you are allowed to be lead- 
ing in your questions in the examination of the witness. 

Now, when Mr. Bilger takes him back for the direct presenta- 
tion he is not under the same handicap. In other words, he can con- 
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fer with the principal and decide on the course of the testimony to 
take so that he can elicit the answer to the question that he might 
have on direct without any impediment such as might be in the way 
of counsel for the opposing party. 

MR. KENKEL: He will be on direct. 

PRESIDING EXAMINER: He is on direct examination, obvi- 
ously, there is not question that Mr. Crowder is not an adverse wit- 
ness 
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to Mr. Bilger. He will not be able to ask him leading questions. I 
will have to rule upon specific questions as they are asked,. whether 
they are beyond what you should consider the scope or if that rule 
should be invoked. 

MR. BILGER: The scope of my witness depends on my dir- 


ect case. 

PRESIDING EXAMINER: Of course, that is as I view it. 

MR. LETTERMAN: I agree. I think that counsel for Mr. 
Crowder, WXXL, should have full recourse to direct his case on dir- 
ect examination to the extent he feels he should do so. 

PRESIDING EXAMINER: Of course, he has the burden of 
proof on the trafficking issue. 

MR. BILGER: May Mr. Crowder be excused? 

PRESIDING EXAMINER: Now, that is a question. Mr. Ken- 
kel was saying something about having to examine Mr. Crowder on 
the basis of the information that is to be furnished by you, Mr. BIl- 
ger. What should I say? Mr. Crowder is at least temporarily excused. 

MR. BILGER: He is up here under subpoena on a perdiem 
basis. I don’t know how long Mr. Kenkel wants to pay him. 

PRESIDING EXAMINER: What is the situation, Mr. Kenkel? 

MR. KENKEL: In about two or three minutes the meter flag 
goes up. However, I am saying that on the promise of the witness 
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to furnish information to me and additional information that coun- 
sel is saying is coming. 


(Tr. 341] 


PRESIDING EXAMINER: Then Mr. Crowder may be excused, 
is that it? 

MR. KENKEL: Yes, on the conditions of the promises that 
have been made. 

PRESIDING EXAMINER: All right, on those conditions, Mr. 
Crowder is excused. 

MR. BILGER: I take it now the money stops. 

MR. LETTERMAN: I want to be sure about one thing. Be- 
fore you excuse him, may I ask this question of counsel and I will 
direct it through Your Honor, will Mr. Crowder be back here for fur- 
ther examination by Mr. Bilger? 

PRESIDING EXAMINER: Mr. Bilger, what is the situation 
there? It is Mr. Bilger’s case after all. 

MR. LETTERMAN: That is right, I want to know. I do have 
a few questions and I want to preserve my turn. I made an assump- 
tion and maybe it is a false assumption that Mr. Crowder will be here 
for direct presentation. Am I wrong? 

MR. BILGER: Are your questions multitudinous? Can you 
ask them now? 

MR. LETTERMAN: I can ask them now, but I may have some 
further questions to ask as a result of your direct case. 

MR. BILGER: As I have been saying at every prehearing con- 
ference, I don’t know what I will do until Mr. Kenkel, on behalf of 
Folkways, is finished. If I don’t think he meets it I may have noth- 
ing. He has the burden of going forward with 
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the traffic issue. If I decide he doesn’t go far enough I may decide 
not to say a word. 

MR. LETTERMAN: I am pointing out that the order of desig- 
nation is very split up. That is, the burden of proceeding under the 
trafficking issue is upon WHBT, but the burden of proof is upon 
WXXL, the applicant. 

MR. BILGER: I thought I just said that. 

MR. LETTERMAN: I don’t think so. 

MR. BILGER: If I didn’t, I adopt your statement. But, the 
possibility may be that I may not put on any evidence. 

PRESIDING EXAMINER: That is up to Mr. euler. of course. 

Now, what is your situation, Mr. Letterman? 

MR. BILGER: That is, except for official notice. 

MR. LETTERMAN: I think under the circumstances I should 


at least get one item cleared up about the photograph. 
PRESIDING EXAMINER: All right. 
MR. LETTERMAN: I guess you had better have him. take the 
stand. 


PRESIDING EXAMINER: All right. Mr. Crowder, would you 
take the stand again, please? 
Whereupon, 
FREEMAN L. CROWDER 
was recalled as a witness and, having been previously duly sworn, 
was examined and testified further as follows: 
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CROSS-EXAMINATION 
BY MR. LETTERMAN: 
Q. Mr. Crowder, I would like to ask you a few questions about 
the time during which you lived in Livingston, Tennessee, is that the 
name of the town or city? A. Correct. 
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Q. Did you buy this particular lot on which was the house that 
you eventually lived in 1956? A. Yes, sir. 

Q. In Livingston? A. Yes, sir. 

Q. Did you move into that house in 1956? A. Well, part of 
the time, yes, sir. 

Q. What do you mean by part of the time? A. We spend the 
night in that house, Tuesday through Thursday, three nights a week, 
the rest of the time in Harriman. 

Q. I take it that you have a home in Harriman, also? A. Right. 

Q. Now, the home that you have in Livingston, you lived in 
from 1956 until what time or do you still own it? A. No, I don’t 
own it. I sold it. 

Q. When did you sell it? A. I don’t remember. 

Q. Do you remember the year? 

PRESIDING EXAMINER: You are talking about the Livingston 
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house? 

THE WITNESS: Frankly, I don’t remember the year. Can I 
explain why I bought the house? 

MR. LETTERMAN: Not right now. 

BY MR. LETTERMAN: 

Q. You don’t remember when you sold it. Can you give us 
an approximate date? Was it 1965 or 64? A. Frankly, I don’t be- 
lieve I kept the house over a couple of years. I would have to check 
the records. 

Q. When you said that Mr. Scarborough sent you the copies 
of the letters to Livingston, the letters submitted to the Commission 
in 1961, where were you living in 1961, in Livingston? A. No, sir. 
I was living in Harriman, but I spend Monday nights through Thurs- 
day nights in Livingston. 

Q. Where? A. In the apartment I built in the bottling plant. 


JA 597 


Q. So the times you were in Livingston were not necessarily 
the same times that you lived in this house? A. No, sir. 

PRESIDING EXAMINER: You mean that is right. When we 
get a negative answer to a negative question we understand, but 
somebody else may not. 

THE WITNESS: I lived in the apartment after I sold the house. 
I was there, as I say, Monday nights through Thursday nights. 
I would always go to Harriman on Fridays and back to | | 
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Livingston on Monday. 
BY MR. LETTERMAN: 

Q. And you have an apartment in the bottling plant? A. Right. 

Q. And you used that during the time of the week you men- 
tioned? A. Yes, I did. I don’t any more 

Q. You had a home in Harriman? A. Right. 

Q. You live now in Harriman, is that right? A. I have lived 
in Harriman for 35 years. 

Q. You had a home in Harriman during the same time you 
lived in Livingston? A. Correct. 

PRESIDING EXAMINER: Where have you been voting all this 
time? 

THE WITNESS: Harriman, Tennessee, for 35 years. - 

BY MR. LETTERMAN: 

Q. I just want to clear up a point about this photograph. When 
you said that you built an addition to the house in Livingston, Te- 
ferring to WHBT-2H and 2-B, could you be more explicit in telling 
us what you built? A. This is the garage. I built the garage after 
I bought it. 

PRESIDING EXAMINER: Pointing to the right side of 
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the photograph, beyond what would be called the window to the 
living room? 

THE WITNESS: Correct. 

BY MR. LETTERMAN: 

Q. So that portion of the house you constructed after you 
purchased it? A. Right. 

Q. During the course of your examination you were asked 
about the employment of one Anna Sue Burchfield, do you recall 
that? That was during the course of examination by counsel for 
WHBT, you were asked about the employment of one Anna Sue 
Burchfield, do you recall that? A. Yes, I made the statement that 
Mr. Scarborough employed her. 

Q. Yes. And she was employed by the station for about four 
weeks? A. That is the way I remember it. 

Q. Now, I am not clear on the conversation that you had with 
Mrs. Burchfield concerning the acquisition concerning the business 
from the insurance agent. Do you recall what you said to her con- 
cerning the business from the insurance agency, if you told her any- 
thing? A. I told her she would be able to sell Mr. Arnold because 
I was a good customer of his. I didn’t tell her to pressure him. 
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Q. That was the total extent of the business? A. Right. 

Q. You didn’t say “Tell Arnold you are getting good business 
from Mr. Crowder and because of that and the fact that his policy 
is coming up for renewal it would be a good idea if you advertised 
over his station.”? A. No, I didn’t tell her that. 

Q. Nothing along those lines? A. No, sir. 

Q. In connection with the sale of the stations which have been 
mentioned certain figures were given, the original cost figure and the 
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figure of the evaluation at the time of the sale and | believe, Sir, that 
you stated that these figures were supplied to you by your account- 
ant, is that correct. A. That is correct. 
Q. In each case in which he sold the Station you utilized fig- 
ures supplied to you by your accountant, is that correct? A. Correct. 
Q. Could you give us some fu 


Q. Mr. Crowder, I just want to go back and briefly touch 
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On the three stations involved, just so that I am absolutely sure. The 
three stations of which you at one time held an interest or owned 
that were involved in subsequent sales were WHBT for one? A. 


Q. WDEH for the second and WLIV for the third? A, Right. 

Q. And those were the only stations which you owned or held 
an interest in which you subsequently sold, is that correct? A. That 
is correct. 


ally, I believe that you said in part of your 

testimony that these reasons were framed or set out in the applica- 
tion form by your attorney at the time, is that correct? 
I discussed it, yes. 

Q. But when you signed the application, in effect you adopted 
those reasons for yourself, did you not? A. Correct. 

Q. So that it could clearly be stated now that at the time 
they were filed they represented what you felt or believed to 
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be the reasons for sale of the stations. A. As I recall, my reasons 
were that I wanted to get out of the radio broadcasting business. 


[Tr. 349] 


Q. You adopted those statements as being representations to 
the Commission as to the reasons you had for disposing of the sta- 
tion at that point in time, did you not? A. Correct. 

MR. LETTERMAN: Your Honor, I believe that is all that I 
have based on what I have so far. I do believe this, that there has 
been a reference to a number of applications concerning the sale of 
these stations. It may be that the Bureau would like to have repro- 
ductions of portions of those applications which have been testified 
to for the purpose of having the Examiner take official notice of the 
partichlar aspects of the application so that we will have a better rec- 
ord of the dates involved and the statements that are actually said. 
So I would like to reserve for the Broadcast Bureau the opportunity 
to have those sections of the applications which are the subject mat- 
ter of his testimony today reproduced and presented to the parties 
and to the Examiner for the purpose of having official notice if we 
deemed it would be advisable to do so. 

With that reservation we would not have any further examina- 
tion of Mr. Crowder. 

PRESIDING EXAMINER: I welcome that for the record, Mr. 
Letterman, if you feel that it is imporrant, I certainly would 
like that. 

Mr. Kenkel? 

MR. KENKEL: Mr. Letterman’s questions brought up a few 


([Tr. 350] 


more on my part. 
MR. BILGER: Before he starts. I anticipated something like 
that. The ball is bouncing back and forth. I think we ought to get 
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the ground rules first. He examined my witness all day and. Mr. Let- 
terman had a few questions and now he wants to start again. He 
has had his bite at the apple and the fact that Mr. Letterman has 
asked a few questions doesn’t give him the right to call him back. 

PRESIDING EXAMINER: The fact that I said “excused”—I 
didn’t know that Mr. Letterman was going to ask anything. . Had I 
not mentioned that word there would be no question that Mr. Let- 
terman could ask any questions. 

BY MR. KENKEL: 

Q. The house that you and Mrs. Crowder purchased in Living- 
ston, that was furnished, wasn’t it? A. No, sir. 

Q. It wasn’t furnished? A. Maybe a couple of rooms and a 
kitchen. 

Q. You have furniture in there and built a garage and it was 
livable? A. Some furniture. 

Q. In fact you did live there from Monday through Thursday, 
didn’t you? A. Yes, sir. 

Q. The apartment, similarly, the apartment that you built 


(Tr. 351] 


over the bottling plant was furnished and you could live and in fact 
did live there Mondays through Thursdays? A. Right. 

Q. And you did this so that you could be near your activities 
in Livingston? A. Correct. 

Q. You did that so you wouldn’t have to drive back to Harri- 
man? A. That is correct. 

Q. And on the questions of reasons for the sales of these sta- 
tions, isn’t it true, sir, that in the sales which have been approved by 
the Commission, WDEH, WHBT and subsequently, your interests in 
WLIV, in one of those applications you told the Commission that 
you were sick and because you were sick you wanted to get out of 
the broadcasting business? A. That is correct. 
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Q. As the reasons given for selling stations, I put it to you, sir, 
that the reason you sold the station here involved was in furtherance 
of a plan you had previously adopted and in fact discussed with Mr. 
Harry Burn was that the way to make money in radio stations was not 
by operating radio stations, but by building the ratings up and selling 
them, was that not the reason? A. I deny that 100 percent. 

MR. KENKEL: That is all. 


(Tr. 352] 


PRESIDING EXAMINER: May Mr. Crowder be excused? 

BY MR. KENKEL: 

Q. Do you deny making that statement, Mr. Crowder? A. I do. 

MR. BILGER: I want to hear that answer. 

PRESIDING EXAMINER: The answer is that he denies it 100 
percent. 

Now, Mr. Crowder is excused on the same basis. 

MR. BILGER: The last question, I think, went way beyond what 
Mr. Letterman asked. 

PRESIDING EXAMINER: Yes, that is true, there is no question 
of that. 

MR. KENKEL: There was no objection. 

MR. BILGER: The point I am making, however, just to educate 
me in proceeding in the future, suppose this raised a new point and 
Mr. Letterman wanted to ask again. 

PRESIDING EXAMINER: Let us not conjure up all sorts of mat- 
ters. I will rule on that as it comes up. 

MR. BILGER: We have a bouncing ball here. 

PRESIDING EXAMINER: No, this is not schuttlecock. We will 
see what happens as it arises. 

MR. LETTERMAN: I would like to have a statement from coun- 
sel as to the witnesses that he intends to call tomorrow and the gen- 
eral subject matter of their testimony so that I can perhaps be a little 
more prepared for examination. 
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(Tr. 1480] 


PRESIDING EXAMINER: Yes. 
BY MR. BILGER: 

Q. I show you, Mr. Crowder, Broadcast License File of the 
Commission for Station WLIV, Livingston, Tennessee, and direct 
your attention to what is entitled “Agreement not to compete,” 
which is a part of the application, “whereby F. L. Crowder sold his 
interest in that radio station to R. H. McCoin,” and I direct your 
attention further to the sixth paragraph thereof and more specifically 
to what appears to be a stricken phrase in that paragraph. A. I re- 
call the phrase. 

Q. All right. Can you explain, Mr. Crowder, why that phrase 
was stricken and who struck it from that document? A. Mr. 
McCoin struck it from the document. I wouldn’t sign the document 
unless he would mark that out. 

MR. BILGER: For the record, the stricken phraseology is: “and 
for the further”—Well, let me read, instead, the entire paragraph to 
put it in context: “Now, therefore, F. L. Crowder, for and in con- 
sideration of the sum of $10 and other good and valuable considera- 
tions, the receipt whereof is hereby acknowledge”—and from here 
on is the stricken phrase—“and for the further considerations and 
in order to induce the said R. H. McCoin to purchase my interest 
in the above referred-to enterprise,” and now that part was stricken 
within the commas, and the last sentence is not stricken, which is: 


[Tr. 1481] 


“I hereby irrevocably covenant and agree as follows,” colon. 
That is the complete paragraph with the stricken material. 
BY MR. BILGER: 
Q. Now, why was that stricken? 
MR. KENKEL: I am going to object. 
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PRESIDING EXAMINER: On what ground, Mr. Kenkel? It 
is on the parol-evidence rule. 

MR. KENKEL: Yes; he said it was struck by Mr. McCoin. 

PRESIDING EXAMINER: You are not in a position to raise 
the parol-evidence rule in any event. It can only be raised by the 
persons to the instrument, and he can certainly explain the situation 
here. 

MR. BILGER: Is the objection overruled? 

PRESIDING EXAMINER: Yes. 

BY MR. BILGER: 

Q. Explain why it was stricken. A. My brother-in-law wanted 
me to sign an agreement not to compete. 

Q. Your brother-in-law is R. H. McCoin? A. That is right, and 
I wouldn’t sign the agreement with the phrasing which was not true 
anyway. 


PRESIDING EXAMINER: What do you mean, it was not true? 

THE WITNESS: It says: ‘and for the further consideration 
and in order to induce the said R. H. McCoin to purchase my inter- 
est.” I didn’t want to sell in the first place. 


(Tr. 1482] 


PRESIDING EXAMINER: I see; all right. Now, there was, in 
other words, no covenant not to compete? 

MR. BILGER: None at all. 

PRESIDING EXAMINER: I see, but because the portion was 
stopped there and then there was mention of a covenant—it says, 
“covenant as follows,” colon—and that portion was not stricken but 
apparently nothing appears thereafter. 

MR. BILGER: I want to correct that I said, “Not at all,” and 
I am wrong. The witness testified in two parts here, of course, and 
of course the record will speak for itself, but he objected to the 
inducement phraseology. 
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PRESIDING EXAMINER: Yes. 

MR. BILGER: There is a covenant not to compete following: 
“T will not, from and after the execution of this agreement and the 
sale agreement any time for a period of eight years” and so forth 
“alone or jointly, with or as agent for any person or persons, either 
directly or indirectly, set up an enterprise to engage or employ an 
interest in a radio station within a radius of 35 miles from Living- 
ston.” 

BY MR. BILGER: 

Q. How far is Harriman from Livingston? A. You mean air 
miles or railroad? 

Q. Air miles. A. I would say 60 miles. 

Q. And how far, road miles? 


[Tr. 1483] 


A. Seventy-five. 
MR. BILGER: Does that clarify it? 
— PRESIDING EXAMINER: Yes. 
BY MR. BILGER: 

Q. Mr. Crowder, do you have before you or can you get from 
your papers there what is Crowder Exhibit 33; that is, your: prior 
broadcast interests? A. Right. 

Q. You have that? A. Yes, sir. 

Q. Now referring to WDEH, Sweetwater, Tennessee, you 
acquired that station, did you not, June—that is, you applied for 
construction permit in June, 54? A. Right. 

Q. At which time you still owned WHBT? A. Right. 

Q. There came a time you sold WDEH? A. Right. 

Q. September, 1965? A. Right. 

Q. Why did you sell it? A. It will tell you on the form—I 
don’t remember the number—to transfer the license; I wanted to get 
out of radio business. 

Q. Why did you want to get out of radio? 
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(Tr. 1484] 


A. May I go back to the time we went on the air? 

Q. Yes, indeed. A. Well, sir, I hired a gentleman, as I recall 
his name was Lee, as sales manager of the radio station. 

Q. Which one? A. WDEH. I will have to say he did a good 
job before we went on the air; he did a good selling job before we 
went on the air; the billings were about $5,000 a month, but 
in about three or four weeks I noted we started losing customers; 
he quit the advertising business and, naturally, I checked to see what 
the trouble was and I learned the gentleman was more interested in 
the secretary than the radio station, so I had to dismiss him. 

I in turn employed another gentleman and he was all right for 
two or three weeks but then he got involved in local politics. Any- 
way, unbeknownst to me, he took sides, opposed the City officials. 
We lost some more customers. 

The station kept going down, going down. So in about three 
months, frankly I was a nervous wreck. I decided to sell my radio 
station and get out of the radio business. 

PRESIDING EXAMINER: We are still talking of WDEH? 

THE WITNESS: That is correct. 

PRESIDING EXAMINER: I see. All right. 

BY MR. BILGER: 
Q. You sold WHBT and WDEH in the same year, did you? 


(Tr. 1485] 


A. That is right. 

Q. 1956? A. Yes. 

Q. Now, there came a time when you acquired a 50-percent 
interest in WLIV in Livingston? A. That is right. 

Q. Why did you acquire that interest? A. Can I tell this in 
my own way? 
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Q. I think so. A. What happened, my protherieiawe was a car 
dealer in Livingston and sold the business in 1955. 

Q. This is R. H. McCoin? A. That is right. For some reason 
he decided he wanted to go into radio, get a radio station in Living- 
ston, and he came to see me and wanted to form a partnership. I 
refused. I told him I was, rather than getting in the radio business, 
I wanted to get out. So about the third time he came he said, 
“Look, I don’t know a thing about the procedure to get a construc- 
tion permit. I got to have some help. If you will be a 50-percent 
partner with me, I would appreciate it.” 

I agreed to under one condition, that I would put the station 
on the air, so to speak, and after that I was through, because—or in 
an advisory capacity in case he needed advice. 

Q. All right, sir, looking at the period from the time that you 
agreed to assist Mr. McCoin, up until the station went 


[Tr. 1486] 


on the air, and by that I assume you mean programming regularly? 
A. Yes, sir. That is right. 

Q. What did you do in terms of— A. I employed consultant 
engineers and attorneys and purchased the equipment, the office 
equipment, assisted in getting on the air and I was through. 

Q. What, if anything, did you do after the station went on the 
air until the time you sold your interests in WLIV to Mr. McCoin? 
A. Just give him some advice occasionally, that is all. That is, when 
he asked for it. 

Q. Were there occasions when you visited the station itself? 

A. Yes, I visited it occasionally. 

Q. How frequently were those visits, or how feanent were 
those visits? A. I would say for the first year, maybe once a week. 
After that, maybe I would average once a month, and sometimes I 
wouldn’t be around the place for three or four months in the busy 
season at the bottling plant particularly. 
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Q. Did you at any time during the period you had an interest 
in WLIV issue any instructions to employees? A. Not one instruc- 
tion; no instructions. I didn’t sign any forms, any checks, nothing. 


[Tr. 1487] 


Q. Did you have anything to do in connection with the reports 
and applications filed on behalf of the licensee of WLIV with the 
Commission? A. No, I didn’t. Frankly, I didn’t know he was still 
listing me as general manager, either. 

Q. There has been some testimony on the record, Mr. Crowder, 
about a residence or a house which you owned in Livingston. Do 
you recall that residence? A. Yes; I owned the house for, the best 
I remember, three years. 

Q. Tell us when you bought, if you can. A. The latter part 
of *56, I believe, or January, "57; I don’t remember the exact date. 

Q. I think that is close enough. Why did you buy the house? 
A. At that time I intended to move my family to Livingston. 

Q. From where? A. From Harriman. 

Q. Why did you intend to move your family to Livingston? 

A. In 561 purchased this bottling plant. 

Q. Where? A. In Livingston. 

Q. All right. A. I felt maybe it would be better if I just 
moved there 


[Tr. 1488] 


rather than drive back and forth or stay at the motel. 

Q. Well, did you move to Livingston? A. No, I didn’t move 
to Livingston. My wife changed my mind. 

Q. Your wife changed your mind? A. Yes. 

Q. You wanted to stay, then, in Harriman? A. Yes. 

Q. Are you still in Harriman? A. Yes, sir; I have been a legal 
resident of Harriman since 1935. 
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Q. Did the purchase of the house we are talking about have 
anything to do with your ownership interest in Station WLIV? A. 
None whatsoever. 

Q. During the time that you spent in Livingston, Tennessee, 
speaking now specifically of course still about the period where you 
had an ownership interest in the Livingston station, during that per- 
iod of time when you were in Livingston, other than the times you 
testified you visited the radio station, what were you doing in 
Livingston? A. Well, during this period, luckily, the bottling busi- 
ness was growing and it just grew so fast we had to enlarge the plant 
from 5,000 square feet to 25,000 square feet. So I was around there 
quite a bit, seeing to its construction going on. 


(Tr. 1489] 


Q. Supervising the construction? A. Right, more or less. Of 


course, I had a foreman and a crew. As to the plant operations, I 
had a plant manager. He was there when I bought the plant. I have 
had a plant manager from then until today. 

Q. I refer you now, Mr. Crowder, to a transcript in the hearing 
under date of May 8, 1967, wherein you were called as an adverse 
witness by Folkways Broadcasting, specifically to page 253, wherein 
this colloquy occurred: 

“By Mr. Kenkel’’—and to place this in context, Mr. Kenkel is in- 
quiring about conversations Mr. Marshall of the brokerage firm may 
or may not have had with Mr. Crowder—“‘By Mr. Kenkel: Question: 
You did have a discussion with him? Answer: Well, not as:far as 
I was concerned on selling the station. No, I didn’t want to sell the 
station. I didn’t want to sell my share of the station. Question: 
You subsequently did sell your share of the station, did you: not? 
Answer: Yes, sir, I did. Do you want to know the reason?. Bilger: 
Wait, Mr. Crowder, I will get a chance with you.” 
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Now I have my chance, Mr. Crowder, and I ask you if you want 
to explain now why you sold your share in WLIV? A. Yes, I will 
explain. 

Q. Go ahead. A. My brother-in-law came to me and said he 
wanted to dissolve the corporation—not the corporation, but the 


(Tr. 1490] 


partnership. 

MR. KENKEL: The record reflects your brother-in-law is dead. 

PRESIDING EXAMINER: You are not in a position to raise 
the dead-man’s rule in this case, Mr. Kenkel, any more than the 
parol-evidence rule. 

BY MR. BILGER: 

Q. Continue. A. He made an offer of $50,000 to buy or sell. 
Isold. This is just how simple it was. I didn’t want to be the owner 
of two stations, because I was hoping to build one in Harriman, 
which I did. I went through it once and I don’t like to have this 
type of ownership. 

Q. You are referring now to the only time in your broadcast 
history when you owned WDEH and WHBT simultaneously? A. 
That is correct. 

MR. BILGER: If the Examiner please, I can’t proceed much 
faster because I am trying to find places in the record. 

PRESIDING EXAMINER: That is all right. 

BY MR. BILGER: 

Q. Yes, Mr. Crowder, do you recall the examination of you 
by Mr. Kenkel wherein you were asked about the prices used at 
WXXL to sell commercial time? A. Yes, the rates. 

Q. The rates, that is right. 
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[Tr. 1493] 


- Well, I need a place to sleep when I go to Livingston. 
- Was it in connection with your activities in Livingston? A. 


- Which activities? A. The bottling company. 
Does it have anything at all to do with your ownership in 
WLIV? A. No. No. 

Q. You were present in the hearing room during the testimony 
of a man named Harry T. Burn, were you not? A. I certainly was, 
and I was amazed. 

MR. KENKEL: I ask it go out. 

PRESIDING EXAMINER: That goes out; “I was amazed” is 
stricken. 

BY MR. BILGER: 

Q. You were present when Mr. Burn testified? A. Right. 

Q. Do you recall his testimony wherein he spoke of you having 
rented a building or a room from his bank in Rockwood? A. Yes, 
sir. 

Q. Would you explain, did you so rent a studio over there? A. 
Yes. 

Q. Meaning in Rockwood? 


[Tr. 1494] 


A. I did. 

Q. Would you tell us when this occurred and the circumstan- 
ces? A. The best I recall, it was 1953, remote studio for WHBT in 
Harriman. 

Q. And how long did you keep the studio? A. The least was 
for a period of three years, the best I remember. 

Q. Was the lease still in existence when you sold? A.’ When 
I sold WHBT, yes, sir. 
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Q. That was sold along with the rest of it, is that correct? A. 
Correct; true. 

Q. Did you, at the time you leased the building, know Mr. 
Burn—lease the studios, that is? A. Yes, I knew him when I saw 
him. 

Q. Right. Would you describe your relationship with Mr. Burn 
at that time and up to now? A. Mr. Bilger, I have had two business 
dealings with Mr. Burn in my life. That was in ’53 when I signed 
the lease for the studios and in 19—I mean 1961, when Mr. Cros- 
thwait called me to the Rockwood bank, he wanted to get that note 
I held on WHBT, and that is my business dealings with Mr. Burn, 
and Mr. Burn is not a friend of mine. He is not my banker. We 
don’t attend the same church. Politically, we are on 


(Tr. 1495] 


different sides of the fence. 

When 'I was called to the bank that day, that is the first time 
I had seen the man in five years. 

Q. By “that day,” which day do you refer to? A. The day 
they paid off the notes in 61. 

Q. As long as we are on the note now, let me ask you, sir, 
what were the circumstances of Mr. Burn’s purchase of that note— 
A. I suppose— 

Q. No, no; just what you know. You held the note, did you 
not? A. That is right. Let me explain. 

Q. All right. A. When the Folkways Broadcasting Company 
gave me this $70,000 note for the balance due on WHBT— 

Q. Let me interject one thought. Folkways Broadcasting Com- 
pany, at the time you sold, was composed of what, who? A. Mr. 
Snow, Mr. Kub, and Mr. McDaniel. Those are the three. 

Q. Those three only? A. There is a clause in their contract, 
or their agreement was that they were to pay $10,000 a year, plus 
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interest. Also there was a part of the agreement that was if and 
when they wanted to pay off the full amount of the note, they had 
that right to do so. 


(Tr. 1496] 


Q. All right, when was— 

PRESIDING EXAMINER: And they could do so before the 
due date of the note? 

THE WITNESS: (Nodding.) 

PRESIDING EXAMINER: The answer is “Yes”? 

THE WITNESS: Yes. When Mr. Crosthwait called me to meet 
him in Rockwood to pay off the note. That is why I met him; they 
had the right to pay off the note. 

MR. LETTERMAN: I have one question, Mr. Crowder. At the 
time of the sale, could we just have for the record right now what 
was the total purchase price? 

THE WITNESS: $80,000. $10,000 down and $70,000 balance, 
and they were to pay $10,000 a year, plus interest. 

MR. LETTERMAN: Was it a single note or series of notes? 

THE WITNESS: Single note. 

BY MR. BILGER: 

Q. We are talking about WHBT, are we not? A. Right. 

Q. When did you acquire the note, generally speaking? In other 
words, when did you sell WHBT? A. Best I remember, it was J uly 
1, 56, when the deal was completed. That is the day I got the note. 

Q. When did Mr. Crosthwait call you—within a month or so, 
to come to get the note paid off? A. The best I remember, it was 
April or May, 1961. 


(Tr. 1497] 


Q. All right. Now, between those dates, 1956 to 1961, did 
you at any time attempt, or rather talk to Mr. Burn about discount- 
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ing or selling the note? A. No, I didn’t. As I stated before, from 
1956 for five years I didn’t even see Mr. Burn. 

Q. Now, after Mr. Crosthwait called you about the note, what 
happened: then regarding the note? What did you do? A. I 
did what he asked—went to the bank at Rockwood. 

Q. Who met him at the bank? A. I met him at the bank with 
the note. 

Q. All right, who was at the bank? A. Mr. Crosthwait, Mr. 
Harry Burn, and Mr. Floyd Hutchinson, an attorney. 

Q. Which bank did you meet him at? A. Rockwood First 
National Bank and Trust Company. 

Q. What happened at that meeting? A. Mr. Burn gave me a 
check for the balance, which was about $23,000, the best I remem- 
ber. It was the balance on the note. He asked me if I would 
endorse it, and I said, ““Yes, under one condition.”” You know what 


it was; I said, “Without recourse; that is the only way I will 
endorse it.” 

That is what I did. 

Q. Now, was there any conversation at that time with Mr. 
Burn regarding your activities in the radio business? A. Not at that 
time or any other time. 


[Tr. 1498] 


PRESIDING EXAMINER: Would you direct Mr. Crowder’s 
attention to the specific statement of Mr. Burn. 

MR. BILGER: Yes. 

PRESIDING EXAMINER: All right. I didn’t mean to inter- 
fere. 

MR. BILGER: That is all right. I not only do not resent it 
but I thank you for the guidance. 

PRESIDING EXAMINER: All right. 


BY MR. BILGER: 

Q. Now, Mr. Crowder, I want to show you a copy of trans- 
cript, Volume 7, dated May 9, "67, in this proceeding, wherein Mr. 
Kenkel is inquiring of Mr. Burn, specifically page 378: 

“Question: Did you have occasion on other occasions to have 
a conversation with Mr. Crowder concerning radio broadcasting with 
particular respect to the economic aspects thereof? 

“Answer: I saw him in our building every few days and visited 
with him occasionally, more socially than business, of course, but I 
kept contacts with him. 

“Question: Now directing your attention, sir, to a subsequent 
year, did there come an occasion when you had a conversation with 
Mr. Crowder concerning radio broadcasting? 

“Answer: Well, about 10 years ago, some financial eaterests 
from McMinnville, Tennessee—and that is in middle Tennessee, about 
100 miles west of Rockwood—and they came into the Rockwood 
picture and obtained a license ultimately, of 


[Tr. 1499] 


course maybe a building permit first, and they started a radio sta- 
tion now known as WRKH; Rockwood, McMinnville, and Harriman, 
WRKH; and about that time it became known that Mr. Crowder was 
either selling or negotiations had some existent status, was selling 
WHBT, and I believe the new station at Sweetwater, Tennessee, he 
put in, WDEH, I think are the call letters; and I, in a conversation 
with Mr. Crowder, told him I still—well, I am about to get into my 
opinion again—that I regretted seeing another station come into 
Rockwood, because of the factors that I had already discussed with 
him, that I had not changed my judgment; and his comment on that 
was that he had learned the hard way that you could not make 
money on radio stations through operations, that you made money 
on radio stations by getting a license, building a good volume 
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of gross income, by implication anyway, you had to, to do it, 
through a subsidy, and then selling the station. 

“That was the reason he was not concerned with local compe- 
tition. He didn’t propose to operate a station anyway other than 
until the time he could sell it.” 

Did you have such a conversation with Mr. Burn? A. I did not. 
As a matter of fact, WRKH was built after I sold WDEH and WHBT. 
Check the records. He never mentioned WRKH to me in his life. 

Q. I don’t know if the record is clear on this or not. How fre- 
quently, since 1956, have you spoken with Mr. Burn? 


(Tr. 1500] 


A. Mr. Bilger, as I told you a few minutes ago, from 1956 to 
the day I met Mr. Crosthwait in Rockwood was the first time I had 
seen the man in five years. 

Q. Now, after you met him in Rockwood when he bought the 
note about which you talked, up until today, have you had any con- 
versations with Mr. Burn? A. I have not. No, sir. Asa matter of 
fact, I have seen the man twice since 1961, and once was at a poli- 
tical meeting in Harriman I spoke to him, just “Howdy, Mr. Burn,” 
and that was it. The other time was in this room. 

PRESIDING EXAMINER: His statement that he tried to keep 
up his contacts with you—and I am paraphrasing—what about that? 

THE WITNESS: I don’t know anything about any contacts, 
your Honor. As I say, Mr. Burn is not a friend of mine and had no 
reason to contact me. 

PRESIDING EXAMINER: I see. You say—and I don’t want 
to pry into your questioning, this question of political deals or any- 
thing—but you mentioned something about being on different sides 
of the political fence, and I am paraphrasing again, but you were at 
the same political meeting? 
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THE WITNESS: Yes, I guess you would call it a political meet- 
ing. As I recall, it was the Governor of the State and the Senior 
Senator from Tennessee, and I do remember it was in Harriman, but 
I don’t recall what it was all about. I do 


[Tr. 1501] 


remember it was in Harriman. 

PRESIDING EXAMINER: Apparently it was not a rally con- 
fined to one party? 

THE WITNESS: Yes, some special occasion in Harriman. 

PRESIDING EXAMINER: I see; I just wanted to have that 
cleared up. 

BY MR. BILGER: 

Q. I refer you now, Mr. Crowder, to page 380 of the same 
transcript volume from which I just read a few moments ago, and 
picking up from where I asked you the question, Mr. Kenkel now 
is continuing to inquire of Mr. Burn, and this colloquy takes place 
immediately after the answer I read into the record before. | 

“Question: Do you recall the place? z 

“Answer: I naturally had a lot of conversations with him, and 
I think it was in the front lobby of the bank, the main office of the 
bank. : 

“Question: You place it about 10 years ago? 

“Answer: Yes, about 10 years ago this spring.” 

Now I am going to cease quoting and read the questions and 
answers as a predicate for what follows. I already asked Mr. Crow- 
der about the conversation I just referred to here. Now I pick up 
the transcript again. 

“Question: Now, sir, were there other occasions when, you dis- 
cussed radio business and radio economics with Mr. Crowder? 
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“Answer: Well, we had conversations of a general nature, par- 
ticularly after he filed an application for what is now WXXL. He 
had told me in his previous conversations the McMinnville was vir- 
gin territory, a small town that had no station, to get you a license 
and franchise and, as I say, build it up. 

“Well, when I bought the note on WHBT, I presumed that was 
the purpose of the financing, was to go into some other territory, 
because I. was somewhat flabbergasted, when he, in a few weeks, 
filed an application for a station to compete with the very station 
on which he had sold me the notes that had the lien. 

“Mr. Bilger: I object. 

“Presiding Examiner: Yes. Do you move to strike? 

“Mr. Bilger: I do.” 

Then after that, “I was flabbergasted” was stricken. 

Now, the conversations of a general nature about which Mr. 
Burn spoke, did they occur? A. Mr. Bilger, McMinnville, Tennessee, 
has two radio stations, as a matter of fact, I believe if you check the 
record, you will find that one of the stations was constructed before 
the one at Harriman, WHBT, talking about virgin territory. 

Q. You had no such conversations with Mr. Burn? A. I did 
not. I did not. 


[Tr. 1503] 


Q. All right, now we go to page 381 of this transcript, same 
transcript I have been referring to all along, Mr. Kenkel inquiring of 
Mr. Burn: 


“Question: Did there come a time, Mr. Burn, after the bank 
bought the note, that you learned that Mr. Crowder had filed an 
application for another station in Harriman? 

“Answer: Yes. 
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“Question: And what, if anything, did the bank do? 

“Answer: Well, we came into this case with a petition, object- 
ing to the new station. 

“Question: After the objection was filed, did you have any 
conversations with Mr. Crowder concerning it? 

“Answer: I asked him why he undertook to bring a third sta- 
tion into Roane County instead of going into a town that had no 
radio station, that he had told me would be his policy, and he said 
that the management of WHBT was so incompetent that they under- 
took to operate a metropolitan station in a small town, that they 
had changed the location of the station on the dial from the middle 
of the dial to the far right and that they had gone from 5,000 watts 
power, I believe it is that, and that the tubes they used so many 
times were not the tubes used when he operated the station and that 
there was a certain mortality among the tubes due to lightning or 
wear and tear and that one item was a considerable expense to the 


station and the policy of management of that sort would ultimately 
create a serious 


(Tr. 1504] 


financial problem and that he wanted WXXL to be in position to 
fill the void. Now, the words ‘fill the void’ are my words and not 
his.” 

Did you have any such conversation with Mr. Burn? A. No, I 
did not, Mr. Bilger. Speaking about the tubes, I suppose he: means 
the transmitter tube or console tube, I don’t know, but a tube, that 
is an insignificant item in a year’s operation with a radio Station. 
Frankly, I doubt if Mr. Burn, if it comes to radio, would know a 
console from a modulation monitor. 

Q. Now I turn to page 385 of the transcript, wherein I believe 
I am cross-examining Mr. Burn—yes, I am cross-examining Mr. Burn 
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at this point, page 385, and I am inquiring of him about the so-called 
Crowder note and the bank’s purchase of that note. 

“Question: Well, is it not a fact that that is the note that your 
bank bought, was the Crowder note at the instigation of Mr. Cros- 
thwait when it was refinanced? 

“Answer: Well— 

“Question: Is that not a fact, Mr. Burn? 

“Answer: The note was of the Folkways Broadcasting Com- 
pany, Inc. 

“Question: Through Mr. Crowder?” 

MR. KENKEL: Could I have a minute. Perhaps your purpose 
in reading— 
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MR. BILGER: I am laying the foundation for Mr. Burn’s testi- 


mony that Mr.— 

I am laying the foundation to a specific representation by Mr. 
Burn that Mr. Crowder had a conversation about this note with Mr. 
Burn which appears about three questions down the page. 

MR.'KENKEL: Can I just ask the question be directed to the 
conversation rather than reading the other into the record. 

MR. BILGER: What is the objection? 

MR. KENKEL: Cumulative and unnecessary— 

PRESIDING EXAMINER: Well, it is a foundation and it calls 
Mr. Crowder’s attention to the situation. The objection is overruled. 
Continue, Mr. Bilger. 

BY MR. BILGER: 

Q. I go back to the answer “‘Well” and my interrupting him 
with this question: 

“Question: Is that not a fact? 

“Answer: The note was of the Folkways Broadcasting Com- 
pany, Inc. 
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“Question: Through Mr. Crowder? 
“Answer: And I did buy that note. 
“Question: But you bought it at the instigation of Mr: Cros- 
thwait, did you not? 
“Answer: I think Mr. Crowder had been negotiating a ‘gale to 
me of the note at times before that.” 
PRESIDING EXAMINER: That ends the reading from the 
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transcript and now you are going to ask your question? 
MR. BILGER: That is right. 
BY MR. BILGER: 

Q. Did you, at any time, approach Mr. Burn to sell him the 
notes you had from Folkways? A. No, I didn’t, Mr. AOE Why 
should I? My bank— 

MR. KENKEL: Objection. 

PRESIDING EXAMINER: Yes, objection is Sustained: That 
“Why should I?” is stricken. 

BY MR. BILGER: 

Q. You did not approach him? A. I did not. 

MR. BILGER: Mr. Examiner, I have some more material here 
and I wonder, I think it might be a little helpful if perhaps we reces- 
sed 10 minutes early and let me go over it at lunch time because I 
want to cut it down some. 

PRESIDING EXAMINER: Yes, and also there would be oppor- 
tunity for counsel to examine the source material, too. 

MR. KENKEL: It may not be enough opportunity. 

PRESIDING EXAMINER: All right, I understand. 

MR. KENKEL: By the time we get back to the office and back 
over here. 

PRESIDING EXAMINER: Anyhow, we will take a little longer 
lunch period. Let us adjourn until 2:00 o’clock. 


JA 622 


(Tr. 1513] 


Whereupon, 
FREEMAN L. CROWDER 
the witness on the stand at time of recess, resumed, and testified 
further as follows: 
DIRECT EXAMINATION (Resumed) 
BY MR. BILGER: 

Q. I direct your attention, Mr. Crowder, to transcript, Volume 
7, May 9, 1967, written, Mr. Burn is testifying and I am cross-exam- 
ining him, page 432, and I specifically ask your attention be directed 
to the following questions and answers: 

“Question: I see. Now, do you consider yourself a friend of 
Mr. Crowder’s? 

“Answer: Well, he is my customer. There is no enmity on my 
part.” 

Other than your transaction in the 1950’s about the lease in 
Rockwood for WHBT, when you owned that facility, have you ever 
been a customer in any way of Mr. Burn? A. No, I have not. 

Q. Now, Mr. Burn testified that you had told him that your 
way of making money in the radio business was to buy a station or 
acquire a construction permit to operate it, build it up, and sell it 
at a profit. 

You have testified there were no such conversations, I ask you, 
sir, has that ever been your intention to so operate in the radio 
business? 


(Tr. 1514] 


A. No, sir. 

Q. At any time? A. No, sir. 

Q. When the application was filed with the Commission regard- 
ing the WLIV station, written you, were listed as general manager— 
A. That is right. 
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Q. Was it your intention in any way to deceive or mislead the 
Commission? A. No, sir, I was the general manager until we went 
on the air because I handled all of the transactions, made out all of 
the forms, all of the reports, made all of the purchases, everything. 

Q. And I believe you have already testified as to what you did 
afterwards so we don’t need to go into that. When the amendment 
was filed to the application for permission to construct what is now 
WXXL, there was attached as a part thereto certain program contact 
letters about which we have discussed in this hearing, to wit, Mr. 
Black, Mr. Warren, Mr. Harmon and others, and was it your inten- 
tion at that time to deceive or mislead the Commission with respect 
to the acquisition or content of those letters? A. No, sir. 

MR. KENKEL: I am going to object. 


(Tr. 1518] 


testified with clarity yesterday exactly about this letter. 

MR. LETTERMAN: With respect to Mr. Scarborough’s testi- 
mony, I am not sure it could be characterized as Mr. Bilger has char- 
acterized it but in any event he was only testifying as to what had 
occurred between himself and Mr. Crowder from his point of view 
as causing him to do the things he was caused to do 

PRESIDING EXAMINER: Of course. 

Let’s get Mr. Crowder’s connection with Mr. Scarborough, what 
he did, how he got Mr. Scarborough to get these letters or. to have 
these people send the letters to him or whatever the situation was 
and then, as Mr. Letterman suggested, ask the ultimate question. 

MR. LETTERMAN: You don’t have to. 

MR. BILGER: I know I don’t have to, but I am going to do it. 

Thank you, Mr. Letterman. 

BY MR. BILGER: 

Q. All right. 


Directing your attention to the period October, 1961: were pro- 
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gram contact letters obtained in connection with the WXXL, appli- 
cation? A. By Mr. Scarborough. 


Q. The answer to my question is as to whether they were ob- 
tained? 

(Tr. 1519] 

A. Yes, sir. 

Q. By whom? A. Mr. Scarborough. 

Q. Describe your relationship with Mr. Scarborough with res- 
pect to acquisition of this letter, to wit, the one from C. R. Black, 
directed to you, dated October 13, 19612 A. You mean you want 
me to explain my reason for getting Mr. Scarborough— 

Q. Yes, if you got Mr. Scarborough, explain the circumstances, 
yes. A. Well, to begin with, after I filed the application for the con- 
struction permit I got this letter from Mr. Bilger— 

Q. Not Mr. Bilger— A. Mr. Jorgensen. 

Q. Mr. Bilger didn’t write you a letter. A. Suggesting we make 
a survey of the community and get letters. I was enlarging my bot- 
tling plant in Livingston at the time. Therefore, I didn’t have time 
to make this survey, I asked Mr. Scarborough or he volunteered rather 
to do it for me. 

Q. All right, and did he, Mr. Scarborough, acquire the Black let- 
ter to which I referred? A. Yes, he did. ; 

Q. And did you then—well, what did you do with the letter after 
you got it? And by the letter I am referring to 
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the Black letter, dated October 13, 1961. A. I mailed the letter to 
Mr. Jorgensen. 


Q. What did he do with it? A. He filed it with the Commission. 

Q. Was your intention to mislead the Commission in the filing 
of the letter as to who got it? A. No, sir. 

MR. KENKEL: Objection. 

PRESIDING EXAMINER: Let’s get the statement that was made 
made to the Commission, what was the precise statement made to the 
Commission which is the subject of the charge of misleading, if there 
is any such charge now. 
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MR. BILGER: I think maybe Mr. Kenkel is the man to answer 
that. He is the man who got into the program contests and all I Te- 
call, sir, at pre-hearing conferences he described his reasoning this was 
a part of the intention of Crowder to traffic. He asked Mr. Crowder 
as an adverse witness about these specific letters. 

I brought Mr. Scarborough up from Tennessee, as you. know, to 
tell us what he did. Mr. Crowder has just now indicated the Crowder 
relationship. I will find in findings a part of, I am quite sure, these 
letters characterized as significant in the intention of Mr. Crowder to 
engage in traffic. 

PRESIDING EXAMINER: That is the thing I want to have 
cleared up now. What is the precise misrepresentation here 
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which is the subject of the questioning now? So that Mr. Bilger can 


ask a question of his witness which I will permit perhaps? What is 
the basis of your objection? 

MR. KENKEL: The basis of my objection is the form'of the 
question, the fact that it calls for an ultimate conclusion which only 
the facts can make and—well, now he is not asking what was your in- 
tention with respect to this, but asking him an overriding, broad one 
that even has a legal conclusion attached to it. That is the basis of 
the objection. 

PRESIDING EXAMINER: All right, what is your intention, in 
regard to these, to this letter, Mr. Crowder? 

THE WITNESS: Well, the intention of the letter was to show 
the Commission a survey had been made in the community. 

PRESIDING EXAMINER: I see. All right, Mr. Bilger. ' 

BY MR. BILGER: 

Q. Was that the only intention in submitting the letter? The 
Black letter, Mr. Crowder? Was it your only intention in submitting 
this letter to the Commission? A. Sure. 
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Q. The October 13, 1961, Black letter? A. Right. 

MR. LETTERMAN: May I ask one question here? 

PRESIDING EXAMINER: Yes. Mr. Letterman would like to 
ask Mr. Crowder a question, is that all right? 

MR. BILGER: Yes, I have a series of three or four letters 


(Tr. 1561] 


don’t believe I had marked anything else. 
PRESIDING EXAMINER: All right. 
Mr. Kenkel, Mr. Crowder is available for cross-examination then. 
CROSS-EXAMINATION 
BY MR. KENKEL: 

Q. Mr. Crowder, I am directing your attention to the docket 
here in the room on the application here in hearing, your WXXL ap- 
plication, and specifically directing your attention to the amendments 
you filed dated November 8, 1961, subscribed and sworn to by you 
on November 8, 1961, isn’t that correct? A. That is correct. 

Q. Now, the first letter appearing after the “form of amend- 
ments,” the form statement of amendment entitled, “Exhibit 6, Sec- 
tion 4, paragraph 10, a letter on letterhead of Georgetown University, 
signed by Father Heyden, addressed to Mr. Freeman Crowder, that 
letter was sent to you as a result of a letter sent to Georgetown by 
Mr. Scharborough, wasn’t it? A. Right. 

Q. The next letter dated October 13, 1961, Harriman City 
Schools, that is the Black letter we have talked about? A. Correct. 

Q. We had testimony on that by you and Mr. Scarborough. 

The next one is Tennessee Farm Bureau Federation, dated 
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October 4, 1961, addressed to F. L. Crowder, signed by Murray Miles, 
Murry Miles, Jr., and that was a letter sent to you as a result of a let- 
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ter sent to Tennessee Farm Bureau Federation by Mr. Scarborough? 
A. Correct. 

Q. Next letter on letterhead of National Music Camp, dated 
October 12, 1960, signed by L. D. Greily, and it was sent to you as 
a result of the letter sent to Mr. Greily by Mr. Scarborough? A. I 
presume Mr. Scarborough wrote to him. 

Q. You didn’t write to them there, did you? A. No. 

Q. And going back you didn’t write to the Tennessee Farm Bur- 
eau Federation? A. I did not. I thought I explained to you Mr. 
Scarborough secured all of these letters other than from Mr. Warren. 

Q. Now, all of these letters, and we can shorten it up, if I may, 
that is the letters to Georgetown University, Harriman City Schools, 

I am just calling these off, the letterhead as it appears, Tennessee 
Farm Bureau, National Music Camp, American Legion Post 53, New- 
man Davis Post? A. Right. 

Q. National Educational Association? A. That is correct. I will 
have to back up. I think I 
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secured that one. I had forgotten about it, from the Mayor of the 


town. : 
Q. You think you got that one? A. I am sure I did. | 

Q. Letterhead of City of Harriman, dated October 17,: signed 
A. B. Foster, Mayor? A. Correct. 

Q. Next letter, I guess it is the Chruch of Christ, radio and tele- 
vision program? A. From Abilene, Texas, right. 

Q. Mr. Scarborough obtained it? A. I presume, I am sure he 
wrote the letter to them requesting to see if the program would be 
available if and when we went on the air. 

Q. The American Red Cross signed by Mrs. Stone, or signed 
Harold H. Booth, by Mrs. Stone? A. I believe he stated he talked 
to Mrs. Stone about it. 
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Q. British Broadcasting, he obtained this letter? A. I am sure 
he did. 

Q. University of Tennessee, Mr. Scarborough obtained that let- 
ter? A. Same. 

Q. The next one signed by Mr. Warren is the one you got? A. 
Right. 

Q. The next one from Mr. Harriman obtained by Mr. Scarbo- 
rough? 
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A. That is what he said yesterday. 

Q. Do you know whether he obtained it or not? A. Well, I 
obtained it. I suppose, I can’t remember all of the letters, but I am 
sure Mr. Scarborough gave me the letter. 

Q. That is the Harmon letter? A. Right. 

Q. The next one is Tennessee Highway Patrol obtained by Mr. 
Scarborough? A. Right. 

Q. Southern Baptist Radio and Television Commission? A. Yes, 
sir. 

Q. Obtained by Mr. Scarborough? A. Right. 

Q. By letter, in other words, he wrote to them and asked for a 
response to be sent to you? A. That is right. 

Q. Now, that is the sum total of the letters that were submit- 
ted under date of November 8th? A. As far as I know, yes, sir. 

PRESIDING EXAMINER: November 8, 1961. 

MR. KENKEL: Yes. 

PRESIDING EXAMINER: All right. 

BY MR. KENKEL: 
Q. As I told Mr. Bilger, these were all submitted for the 
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All right, it is understood arrangements will be made to have it done. 
BY MR. KENKEL: 

Q. Mr. Crowder, you received a copy, did you not, of the peti- 
tion to deny your application which was filed by Folkways: Broad- 
casting Company? A. Which one do you have reference to? 

Q. I will show you, I am directing your attention, sir, to the 
Commission file copy of “Petition to Deny” and it reads, “Comes 
now Folkways Broadcasting Company, Inc., a licensee of Radio Sta- 
tion WHBT.” A. If I remember correctly, that is the first one. 

Q. You did receive a copy of that? A. I did. 

Q. And you prepared or, you filed an opposition to that peti- 
tion, did you not? A. Yes, sir, as you well know. 

MR. BILGER: Just answer the questions. 

PRESIDING EXAMINER: Just answer the question, Mr. Crow- 


der, otherwise we will get into the trouble here by enlarging the rec- 
ord. 


BY MR. KENKEL: 
Q. One of the matters raised in the petition to deny concerned 
the question of the acquisition and submission of these letters that 
we have just discussed, didn’t it, sir? 
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A. I don’t remember. 

Q. May I refresh your recollection. I direct your attention to 
the opposition Crowder files to the petition to deny and I am direct- 
ing then your attention to Attachment 14— 

MR. LETTERMAN: When you make reference to these various 
dates, please use the date of filing, would you? 

BY MR. KENKEL: 

Q. All right, I am referring to now, to the opposition to peti- 
tion to deny stamped as “Received in Commission’s Secretary’s Of- 
fice, January 8, 1963.” 


JA 630 


I am directing your attention, sir, to attachment 14, which is 
titled, “Statement of Walter H. Scarborough.” A. Right. 

Q. Just take your time and read it. That discusses the acquisi- 
tion of these letters, does it not, by Mr. Scarborough? I direct your 
attention to—well, you read the whole thing, with particular reference 
to page 2 of that statement. A. What do you want to know about 
it? 

Q. Have you taken a look at it? A. Yes. 

Q. Isn’t it true, sir, that this affidavit is followed by your affi- 
davit, this affidavit being the Scarborough affidavit, is followed by 
your affidavit, is it not? Your affidavit states, does it not, and I 
won’t even paraphrase it for you, “That I have read the information 
contained in 
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foregoing opposition to petition to deny and the information con- 
tained therein is true and correct to the best of my knowledge and 
that where indicated the information is based on my own knowledge 
and experience in radio broadcasting in the Harriman, Tennessee, mar- 
ket,” isn’t that true? A. What do you mean “isn’t it true’? 

Q. That you made the affidavit under date of 3rd day of Jan- 
uary, 63? A. That is right. 

Q. So this opposition, to get back to my original question, this 
opposition was prepared and filed by you, wasn’t it, sir, in discussions 
with Mr. Scarborough and your attorney and other people? A. The 
question again? 

MR. KENKEL: Would the reporter read the question? 

(The pending question was read by the reporter.) 
BY MR. KENKEL: 
Q. Strike that. I will change it. 
You knew what was in that opposition, didn’t you? A. Sure. 
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Q. And you had read it and had gone over it, hadn’ t you, be- 
fore you signed your affidavit? A. Sure. 

PRESIDING EXAMINER: The answer is “‘Yes’”? 

THE WITNESS: Yes. 


[Tr. 1574] 


document, your Honor, we would have all kinds of things in the rec- 
ord. 

PRESIDING EXAMINER: Of course, the Constitution would 
even be admissible, because you might mention that, too. There has 
to be some evidential foundation laid as Mr. Letterman said by way 
of prior inconsistent statement perhaps or otherwise. Mr. Scarborough 
was here and was available for questioning, of course. 

BY MR. KENKEL: : 

Q. May I direct the witness’s attention, Mr. Crowder, directing 
your attention to page 3 of what has been marked for identification 
as WHBT-35 and particularly the sentence, “In ALL,” with the word 
“ALL” capitalized, “In ALL cases the suggested statement was 
changed before the final letter was submitted by mail from the indi- 
vidual citizen, and not read by me, to Mr. Crowder for submission 
with his application.” 

Do you see that, sir? A. Yes. 

Q. Do you understand that is Mr. Scarborough’s affidavit we 
are speaking about in connection with these program letters? A. That 
is right. 

Q. You told us, sir, that Mr. Scarborough gave you the letters? 
A. That I remember, yes. Evidently he didn’t give me all of them. 
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Q. Now, may I direct your attention to Transcript 283, which 
you testified to here on Monday, May 8, and I am questioning you, 
first, about the Harmon letter: 


JA 632 


“Question: Mr. Harmon’s letter dated October 26, 1961, Mr. 
Scarborough prepared it? 

“Answer: I don’t know. 

“Question: Did Mr. Harmon give you this letter? 

“Answer: No. 

“Question: He did not? 

“Answer: No. Mr. Scarborough mailed all of the others at one 
time to me in Livingston, Tennessee. 

“Question: Mr. Scarborough obtained them and mailed them 
to you in Livingston? 

“Answer: He mailed them to me. I don’t know about-—I guess 
he obtained them.” 

Do you recall that testimony? A. I do. 

Q. Do you wish to change it in any way? A. I was having ref- 
erence to the letter he obtained locally, not from the others. That 


was, as I remembered it, that he mailed them to me. He might not. 
Q. So all of the local letters were mailed to you? A. As I 
remember; except for the Warren one. 
Q. By Mr. Scarborough? A. As I remember. 
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Q. Except for Warren that you obtained? A. As I remember 
it, yes. 

Q. I now offer 35 as a prior inconsistent admission by the wit- 
ness because, as the docket shows and as this witness has previously 
testified, this was part of his opposition that he filed with the Com- 
mission and filed it by his affidavit and it says there about the letters 
being, and the particular portion in page 2 where the statement is 
made by his agent in connection with the letters, that they were 
mailed by the individual citizens to Mr. Crowder and we have now 
the other versions on the record. So I offer it for that purpose. 
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PRESIDING EXAMINER: I think before a matter can be a 
prior inconsistent statement, you certainly have to give the witness 
an opportunity—even assuming this is Mr. Crowder’s statement—the 
witness a chance to explain. You have to present the statement to 
him. You just can’t pull it out from left field and then make a state- 
ment regarding it. 

MR. KENKEL: I don’t have to, sir. 

PRESIDING EXAMINER: Yes. Yes. Before a prior inconsis- 
tent statement can be used to impeach a witness you have to ask him 
the circumstances and give him an opportunity to explain the contra- 
dictions, if any, and so on. 

Mr. Bilger. 

MR. BILGER: I was just going to state I don’t know that per- 
haps what I have to say goes to the weight of this thing, 
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BY MR. KENKEL: 

Q. Mr. Crowder, I show you the Commission’s duplicate file 
copy of application for an FM station in Harriman, Tennessee, with 
the applicant given as F. L. Crowder, doing business as Harriman 
Broadcasting Company, executed September 1, 1966. 

Directing your attention to page 2 thereof, sir, is that your sig- 
nature? A. It sure is. 

Q. Will you take a look at the application. Is that the appli- 
cation you filed? A. That is right. : 

Q. Directing your attention to Section Roman Numeral II, page 
4, table 2, Roman Numeral II, business and financial interest, stated 
there in name of party, F. L. Crowder. Firm name, principal place 
of business and nature of business and I am reading this entry, “Har- 
riman Billiard Parlor, Harriman, Tennessee, 100 percent owner, 1944 
to present.” 
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That is stated therein, is it not? A. Yes, sir. We talked about 
that before. That is an error. 

Q. Are there other entries, are there not, sir? 

7-Up Bottling Company, Livingston, Tennessee, 100 percent 
owner, 1966, to present. Is that Correct? A. Correct. 
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Q. Is that an error? A. No. 

Q. Harriman. There is another entry is there not, Harriman 
Broadcasting Company, Harriman, Tennessee, 100 percent owner, 
1961 to present; that is an entry there? A. Yes. 

Q. Is that an error? A. No, sir. 

Q. There is another entry, Audio Broadcasters, Livingston, Ten- 
nessee, 50 percent partner, to 1964. That entry is present there, is it 
not? A. Right. 

Q. Is that entry in error? A. No, sir. 

Q. Another entry, Harriman Broadcasting Company, licensee of 
WHBD, Harriman, Tennessee, 100 percent owner, 1950-1956; is that 
an entry an error? A. That is correct. 

PRESIDING EXAMINER: No, it is not an error. 

THE WITNESS: No. 

BY MR. KENKEL: 

Q. I am directing your attention to Section Roman Numeral 
IV-A. Section IV-A, page 5 of the application and to paragraph 27 
thereof where the question is “State the name(s) and position of the 
person(s) who determines the day-to-day 
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programming decisions and directs the operation of the station cov- 
ered by this application and whether he is employed full time in the 
operation of the station.” 
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Is it stated in there F. L. Crowder, owner, part time? A. Right. 

Q. That is stated? A. Right. 

Q. The next entry, Walter H. Scarborough, station manager, 
full time? A. That is what it states. Of course, it has been changed 
now. He is not an employee any more. 

Q. Has that been changed? A. No. 

PRESIDING EXAMINER: What has been changed? 

THE WITNESS: The application for an FM station. 

BY MR. KENKEL: 

Q. Is it not true that you filed an amendment to the FM appli- 
cation in March or April of this year? 

Mr. Examiner, may I ask you to direct the witness to’ answer 
the question? 

PRESIDING EXAMINER: There is an objection I imagine. 

MR. KENKEL: Or wait for the objection. 


MR. BILGER: Mr. Examiner, I object to this line of question- 
ing because I see no relevancy to the issues that we have here. I 
don’t think it is material. I don’t have any 
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real objection on the basis of the substance. As a matter of fact, I 
will stipulate with Mr. Kenkel regarding what it contains if he asks 
me to do so. But I don’t think it is pertinent. I think we are bur- 
dening the record with something that is not significant. 

Or, if it has some significance I would appreciate somebody 
pointing it out to me. 

PRESIDING EXAMINER: Mr. Kenkel. 

MR. KENKEL: The question that was being posed to: the wit- 
ness when I was interrupted concerned an amendment to the FM ap- 
plication which was filed here with the Commission within the last 
two months. There was an amendment to the application but it did 
not amend this section. 
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That is what I want to get into the record. 

MR. BILGER: What pertinency is it, that he failed to amend 
to take out Mr. Scarborough’s name or failed to correct what has 
now been called to his attention in this trial as an error in the appli- 
cation? 

PRESIDING EXAMINER: Are you trying to show that there 
is some question about the trafficking issue here? Is this what this 
is for or is it just a general statement this should have been amended 
because Mr. Scarborough is no longer going to be active? 

MR. KENKEL: There is your question. We have some state- 
ment he is no longer going to be active but we have this 
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application which has been amended and the Scarborough statement 
was specifically left in there. I think that is for argument or clean- 
ing up later. 

PRESIDING EXAMINER: Let us clean it up right now. 

Mr. Crowder is on the stand. What about that, Mr. Crowder? 

MR. KENKEL: His attorney will have him on redirect. 

PRESIDING EXAMINER: You have now put in the record the 
fact that the amendment was in the last two months Mr. Scar- 
borough’s name was left in there. I don’t want the record to remain 
in the posture that there is anything untoward about this if there is 
not. 

Let us have it cleared up now. 

Mr. Crowder, will you explain why Mr. Scarborough’s name was 
left in there. 

THE WITNESS: It was oversight. I appreciate Mr. Kenkel’s 
calling my attention to it. It will be corrected. 

BY MR. KENKEL: 

Q. Mr. Crowder, you told Mr. Bilger yesterday that you did 

not want to sell your interest in WLIV, Livingston. A. That is right. 
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Q. There was a buy and sell proposition, buy or sell proposi- 
tion made to you by your brother-in-law? A. Correct. 
Q. When was that made? A. 1964. 
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Q. When in 1964? A. Probably 30 to 60 days before the deal 
was made. 

Q. Thirty to sixty days before it was made? A. I would think 
SO, yes, sir. 

Q. Was it a written proposition? A. No, sir. 

Q. It was not written? A. No. 

Q. When did you agree to accept this proposition? A. I don’t 
remember the date. I can’t remember that. 

Q. I am directing your attention to the WLIV file in the Com- 
mission and to the application entitled BAL-5077, stamped as 
received in the Commission’s offices on April 14, 1966, and to page 
2 thereof and ask you, sir, if that is not your Signature? A. Yes, 
sir, that is my signature. 

Q. Directing your attention to what is labeled as Exhibit No. 

1 in that application there is a statement, “Mr. McCoin made an of- 
fer to purchase Mr. Crowder’s partnership interest for the sum of 
$50,000.” A. That is right. 

Q. It is not stated in there that it is a buy or sell proposition? 
A. I don’t know what it is stated in there. I don’t remember. His 
attorney drew up the contract. I didn’t. I 
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didn’t have it done. 
Q. Mr. Bilger directed your attention to the agreement not to 
compete filed with that application, did he not? A. That is correct. 
Q. That is signed only by you, is it? A. That is right. 
Q. Dated January 31, 1964? A. Yes. 
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PRESIDING EXAMINER: What is signed only by you? 

MR. KENKEL: The agreement to compete was signed only by 
you, is it not? 

THE WITNESS: Correct. 

PRESIDING EXAMINER: There was a portion stricken out 
from there. You don’t have reference to the portion stricken. 

BY MR. KENKEL: 

Q. The portion that you say is stricken, I can read it and I 
agree with you, sir, that there is some shading or writing over it but 
Mr. Bilger read it for the record and I, too, can read it, opposite this 
portion there is no initials in the margin or anything else, is there? 
A. No. 

I didn’t mark that. Mr. McCoin marked it out. 

Q. Mr. McCoin marked it out? A. Right. 

PRESIDING EXAMINER: But it was at your instance that he 
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marked it out? 
THE WITNESS: Correct. 
BY MR. KENKEL: 

Q. When was that done, sir? A. I don’t remember the date. 

Q. Directing your attention to the date shown on the agree- 
ment, March 31, 1964. A. That is right. As a matter of fact, I 
didn’t know he was going to want that agreement until he presented 
it to me. 

Q. He presented it to you and he marked it out is your testi- 
mony? A. That is right. 

Q. Iam directing your attention, sir, to the Commission’s file 
copy of an application bearing File No. BP-10326, of F. L. Crowder 
and R. H. McCoin doing business as Audio Broadcasters, Livingston, 
Tennessee, stamped as received by the Commission on January 23, 
1956. 
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Directing your attention to page 2 thereof, where it shows it 
was subscribed and sworn to on January 20, 1956. It was signed 
and sworn by you, sir? A. Right. 

Q. Directing your attention to the entry on Table 2, that is 
in Section II, Roman Numeral II, page 4, there is an entry, is there 
not, sir, and I am reading the name of the 
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party, Column B, the firm name, principal place of business, nature 
of business and extent and nature of interest, giving dates. A. Right. 

Q. The first entry is F. L. Crowder, Harriman Billiard Parlor, 
Harriman, Tennessee, owner since 1944. A. Right. 

Q. Is that correct? A. Another error. 

Q. How about the second entry, Harriman Broadcasting Com- 
pany, owner since 1950? A. That is correct. 


Q. How about the third entry, R. H. McCoin, Sam McCoin 
Grocery Company, Red Boiling Springs, Tennessee, 50 percent owner 
past five years. A. I can’t vouch for that. 

Q. You don’t know whether that is correct or not? ‘A. No. 

Q. You told us yesterday— A. I would think that is correct. 

Q. You told us yesterday, sir, about your brother-in-law, the 
same R. H. McCoin, selling a car dealership, didn’t you? A. That 
is right. 

Q. When did he sell the car dealership? A. 1955 he told me. 
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PRESIDING EXAMINER: Why are we going into these mat- 
ters about Mr. McCoin for? Are they pertinent to the question of 
trafficking here, about the only thing that is going to be asked about 
if at all. 

We cannot inquire into the validity of every representation 
made by everybody in this file or we would be here forever. 
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MR. KENKEL: That is not my purpose. 

PRESIDING EXAMINER: I realize it is not your purpose to 
be here forever. 

MR. KENKEL: I mean your suggestion that I am going into 
misrepresentations or errors by everyone. This matter of his brother- 
in-law’s other interest was brought up yesterday in direct examina- 
tion. I am approaching the matter in cross-examination. 

PRESIDING EXAMINER: Allright. As I said before, we make 
reference to the Constitution of the U. S. That does not mean that 
we have to get into the minutes of the Constitutional convention. 
There are a lot of things that are referred to that are not necessarily 
the subject of further questioning. But continue, let us see how far 
we get. 

BY MR. KENKEL: 

Q. When in 1955 did your brother-in-law sell his car dealer- 
ship? A. That I don’t know. 

Q. Do you have any idea? 
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Q. Do you have any idea? A. No. No idea. 

Q. When was this discussion you had with your brother-in-law 
following the sale of the car dealership with respect to going into 
Livingston, Tennessee? A. 1956, in Harriman, Tennessee. 

Q. At Harriman, Tennessee? A. Right. 

Q. Going back to WLIV files in the same application to which 
I directed your attention earlier, namely BP-10326, I am directing 
your attention to Section Roman Numeral III. Do you see it, sir? 
A. Yes. 

Q. And to paragraph 1(b). Do you see it, sir? This is the 
financial proposal. A. Right. 

Q. Do you agree, sir, that it is there stated as to revenues and 
expenses—applicant’s experience in radio. A. That is correct. 
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Q. Your brother-in-law had no experience in radio in 1956 
when the application was filed, did he? A. That is right. 

Q. As a matter of fact you told us yesterday that the reason 
you went with him was because you had the experience and he 
didn’t. 
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A. Correct. 

Q. Now, sir, you know, as a matter of fact, don’t you, that 
Folkways Broadcasting Company filed a petition to deny your Har- 
riman application? A. Sure, I know it. 

Q. You prepared the response thereto, didn’t you? A. Yes. 

Q. Had it prepared and as you stated in your affidavit, read 
it and specified the information and had it filed with the Commis- 
sion didn’t you? A. Sure. 

Q. You know, of course, that one of the questions raised by 
the Folkways petition was what we called trafficking in licenses, you 
are aware of that, aren’t you? A. Sure. 

Q. I am directing your attention to page 12 of the Crowder 
opposition of which we have been speaking. Is it not true, ‘sir, that 
you therein state, “The true facts, which are conspicuous by their 
absence in the Folkways petition, are that Crowder was forced to 
sell his station interests due to ill health.” A. That is right, 

Q. Isn’t that what you said there? A. Right. 

Q. Isn’t that what you told the Commission? 
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A. Yes, yes. 

Q. Did you not also tell the Commission on your affidavit 
“Upon a doctor’s advice Mr. Crowder retired completely from active 
participation in the radio broadcast industry?” A. Correct. 
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Q. Isn’t that what you told the Commission under your affi- 
davit? A. Right. 

Q. I give you an opportunity, sir, to review that opposition. 

Is there anything therein stated about WLIV or Livingston? A. No, 
sir. 

Q. Isn’t it true, sir, that you did not tell the Commission when 
you filed this opposition that the two sales that you are there speak- 
ing about, WDEH and WHBT were in 1956 and at the same time 
you were acquiring the WLIV permit with your brother-in-law? A. 
What is the date of this petition? Why should I tell him. This is 
dated 1963. 

Q. Isn’t it true that you did not tell the Commission at that 
time in this opposition? A. No, I didn’t tell them. 

Q. Isn’t it true, sir, that Folkways thereafter did file a reply 
to your opposition and brought the matter to the Commission’s at- 


tention; you are aware of that, aren’t you? 


(Tr. 1602] 


A. Sure. 

Q. Isn’t it true that the Commission wrote you a letter—let me 
find the letter and I will show it to you. 

Under date of December 17, 1965, during Commission Refer- 
ence 8831? A. That is right. 

Q. Did not the Commission therein state “In your application 
you state, interalia, that you sold your two radio interests—I am 
sorry, in your opposition—let me start again. 

“In your opposition you state, interalia, that you sold your two 
radio interests in 1956 because of ill health; however, our records 
indicate that at about that same time you were party to an applica- 
tion for a construction permit for a standard broadcast station in 
Livingston, Tennessee, in which you were listed as a 50 percent part- 
ner and proposed general manager. In view of the apparent incon- 
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sistency between the statement referred to above and the represen- 
tations contained in the two applications for assignment of license 
and in the application for Livingston, your request to supplement 
your opposition pleading with a further statement concerning this 
matter. Such supplemental statement should be served upon the 
petitioners and their counsel, if any.” 

You received that Commission letter did you not, sir?) A. That 
is right. 

Q. Whereupon, you filed a supplemental statement marked 
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as received by the Commission on December 25, 1965, under your 
affidavit saying, “F. L. Crowder being duly sworn does hereby state 
he has read the foregoing ‘supplemental statement’ and the facts 
therein stated unless susceptible to official notice are true and cor- 
rect based upon his personal knowledge and information” and the 
affidavit was made December 27, 1965? A. Right. 

Q. Directing your attention to that supplemental statement, 
did you not, under your oath then tell the Commission, “In 1956 
Mr. F. L. Crowder owned two broadcast properties, one in Sweet- 
water and the other in Harriman, Tennessee.” His health became 
such that he could no longer continue in a day-to-day active opera- 
tion thereof and for that reason both stations were sold in that year. 
It was his intention then to withdraw from such activity and the 
Commission was so informed. A. That is right. 

Q. Going on, “That same year his brother-in-law, Mr. R. H. 
McCoin was unemployed and wished to become engaged in broad- 
casting, having sold his car agency in 1955.” A. That is correct. 

Why don’t you read the rest of it? 

MR. BILGER: I will get to that. I will have my turn at bat 
eventually. 


BY MR. KENKEL: 
Q. I agree that I have not read the entire supplemental 
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statement. Your attorney will be able to take you over such addi- 
tional parts as he may want. 

Is it not a fact you did not file anything further with the Com- 
mission, nothing further beyond this December filing I am talking 
about—do I make my point clear? I don’t want to confuse you. 

I am asking you this question— 

PRESIDING EXAMINER: May I interrupt? In response to 
the Commission’s request for a statement which they said should be 
served on the other parties did you file anything else or submit any- 
thing else beyond the document from which Mr. Kenkel was now 
reading, Mr. Crowder? 

MR. BILGER: Mr. Examiner, at this point in time I repre- 
sented Mr. Crowder. If I were asked that question I would not re- 
member. 

I know not all the pleadings but they are I believe multi- 
tudinous. This should not be entrusted to anyone’s memory. 

PRESIDING EXAMINER: All right. 

It is not a memory contest. Let us get the docket. I don’t 
want to ask that of Mr. Crowder with the intention in any way of 
binding him. I thought he might recall. As you say, Mr. Bilger, 
there are so many documents, the only way to establish this is 
through the record docket, itself. If there is anything else that Mr. 
Crowder filed in response, let us mention it then. 
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If not, let the record show that there was not. I don’t know 
what the situation is. 

MR.:KENKEL: Do you want to take a look at the document, 
Mr. Bilger, and I will ask you rather than Mr. Crowder? My exami- 
nation of the docket does not show anything further filed after this 
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supplemental statement prior to and up to the date of the Commis- 
sion’s memo opinion and order released January 15, 1966. 

MR. BILGER: I was going to say I am sure you mean with 
respect to the Commission’s inquiry of Mr. Crowder Som which 
you have been examining him? Do you not? 
~ MR. KENKEL: Yes. 

PRESIDING EXAMINER: The inquiry is as to the seeming in- 
consistency between Mr. Crowder’s statement that he was in ill health 
and wanted to get out of the broadcast business and his acquisition 
at the same time of an interest in another station in el Ten- 
nessee. 

Is there any other response—I mean the document from which 
Mr. Kenkel read in part. 

MR. BILGER: Mr. Kenkel has made his statement that he has 
examined the docket and he has found nothing. I don’t S00 where 
we can go beyond that. 

MR. KENKEL: I want either the witness or counsel to con- 
cede that there is nothing else. 

PRESIDING EXAMINER: All we can ask of the witness is if 
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he recalls nothing further, if that is so. 

MR. KENKEL: I was off on that line and you stopped me. 

PRESIDING EXAMINER: No. I just wanted to have this es- 
tablished. Now we did refer to the document. Now we have as 
much apparently from the document as we can. Now you say here 
is a suggestion that we also ask the witness. The only way we can 
ask the witness which will add in any way to this is to ask if he re- 
calls anything. 

The answer I got is that he does not recall anything further. 

THE WITNESS: No, I don’t, your Honor. 
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PRESIDING EXAMINER: Now does anyone else want to exa- 
mine the docket for any other purpose? I am willing to accept Mr. 
Kenkel’s statement. 

MR. LETTERMAN: Your Honor, could we go off the record 
for a minute. 

PRESIDING EXAMINER: Yes, off the record. 

(Discussion off the record.) 

PRESIDING EXAMINER: On the record. 13 

The response by Mr. Crowder to the Commission’s inquiry 
about which Mr. Kenkel was just questioning was December 27, 
1965, and Mr. Crowder’s affidavit to that statement, which was 
submitted to the Commission by way of response, is also on Decem- 
ber 27, 1965. 


MR. BILGER: I have examined the docket and I find nothing 
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was filed on behalf of Mr. Crowder insofar as this docket reflects 
from the supplemental statement to the date of the Commission’s 
decision in January of 1967. The docket reflects there were— 

MR. KENKEL: And the Commission’s decision was the one 
initially granting the construction permit. 

MR. BILGER: Yes. 

MR. KENKEL: The memo opinion and order. 

MR. BILGER: Yes. 

PRESIDING EXAMINER: That was not January ’67, was it? 

MR. BILGER: January 1966. 

PRESIDING EXAMINER: Now let us proceed. 

BY MR. KENKEL: 

Q. Mr. Crowder when did you sell the home in Livingston? A. 
I believe I stated three years after I purchased. 

Q. When you sold it you told us it was because your wife 
didn’t want you in Livingston or talked you out of it. A. No. I 


JA 647 


purchased the home planning to move but she decided she didn’t 
want to move. 

Q. Three years afterwards she decided? A. No. 

Q. When did she decide? A. A few months after I bought it 
and built a garage on to the house. 

Q. When did you build the garage? 


(Tr. 1618] 


THE WITNESS: I don’t operate a radio station that way. I 
don’t do tradeouts. 

MR. LETTERMAN: Let me understand. 

Are you saying that you do not or have not in any instance 
traded out the time of your station in exchange for services or goods? 

THE WITNESS: No, sir. If I buy merchandise I pay for it and 
if they buy advertising they pay me cash. 

MR. LETTERMAN: This has been a consistent policy and 
practice of yours in the operation of all your stations? 

THE WITNESS: That is correct. 

MR. LETTERMAN: Or any station in which you have had a 
voice? 

THE WITNESS: That is correct, sir. 

BY MR. KENKEL: 

Q. Directing your attention to WDEH, Sweetwater, when you 
acquired the construction permit according to Crowder Exhibit No. 
33, the construction permit application was granted on September 
15, 1954, is that right? A. It was granted in 1954? 

Q. I am just using this to direct your attention to a point in 
time. A. What was the question? 

MR. KENKEL: Will the reporter read the pending question? 

(The pending question was read by the Reporter.) 


JA 648 


(Tr. 1619] 


THE WITNESS: Correct. 
BY MR. KENKEL: 

Q. The program test authority was granted on February 4, 
1955? A. That is correct. 

Q. Which means that WDEH was built and operable at that 
time and the Commission gave you authority to commence opera- 
tion? A. That is correct. 

Q. Now who was the first manager you had, sir? A. A fellow 
by the name of Lee. 

Q. What was his first name? A. I don’t remember. 

Q. L-e-e? A. Right. 

Q. You hired him prior to the time you put WDEH on the air? 
A. Yes. 

Q. How much? A. A few days, maybe 30 days. 

Q. Thirty days? A. Approximately 30 days I would say, yes. 

Q. How long did he stay with you at WDEH? A. I would 
say four to five weeks after we went on the air. 
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Q. Did you go on the air on February 4 or February 5? A. 
I don’t recall the exact date. 

Q. Sometime in February? A. Yes, sir. 

Q. It was shortly after you got the Commission’s authorization? 
A. I would think so, yes, sir. 

Q. Because you tell the Commission that the station is ready 
for operation, you file your license application and they give you the 
operating authority and you commence shortly thereafter? A. Cor- 
rect. 


Q. You went on the air within a day or so of February 4, 
1955? 
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PRESIDING EXAMINER: Now we are getting some confusion 
on that point. Mr. Crowder remembers only that it was a date in 
February, that is all. Now how long after the program test autho- 
rity was granted, do you recall, Mr. Crowder? 

THE WITNESS: No, your Honor. 

PRESIDING EXAMINER: All right. That is as far as we can 


go. 

MR. LETTERMAN: Your Honor, the practice is that once they 
do go on the air they are supposed to send a telegram to the effect 
that they have commenced operation and request program ‘test auth- 
ority. That telegram should be in the Commission’s files. 
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PRESIDING EXAMINER: Yes. They have changed the pro- 
cedure now on program test authority. As I remember it, at the 
present time, it is the application for the license that you get auto- 
matic or concomitant program test authority but at that time there 
was separate program test authority. 

Is there a telegram in the files which tells when Mr. Crowder 
went on the air? 

MR. BILGER: If the date has any significance. 

PRESIDING EXAMINER: Yes, if it has any significance. Is 
it a question of how long the manager SY was with the. station 
before he left? 

Is this a good spot to take a recess? 

MR. KENKEL: Yes. 

PRESIDING EXAMINER: Let us take a five minute recess. 

(Whereupon, at 11:10 a.m., a recess was taken until 
11:20 a.m.) 
PRESIDING EXAMINER: Back on the record. 
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BY MR. KENKEL: 
Q. Mr. Crowder, you handled the sales of WHBT, Harriman, 
and WDEH, Sweetwater, Tennessee, through what was then the . 
Blackburn-Hamilton Company. A. Who handled sales? 
Q. Yes. A. Mr. Clifford Marshal. 
Q. Of what was then the Blackburn-Hamilton Company? 
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A. As I recall. 
Q. You got in touch with him and told him your two stations 
were on the market? A. Correct. 
Q. When did you get in touch with him? A. As I recall it was 
June 1955. 
Q. Mr. Crowder, I show you what has been previously marked 
for identification as WHBT No. 15. You were here in the hearing 


room were you not when Mr. Jack Harvey was present with the 
files? A. Yes. 

Q. When these letters were marked? Now this is a copy, as 
you know, of a letter which indicates it is addressed to Mr. Freeman 
Crowder, bearing date of June 22, 1955, and sent by Mr. Clifford 
B. Marshal of Blackburn-Hamilton Company. You received such a 
letter didn’t you? A. I don’t recall but I guess I did. If I signed 
the agreement I am sure I did but I don’t recall receiving the letter. 

Q. You don’t recall receiving the letter? A. No, I don’t. 

Q. Is your statement you did not receive the letter? 

PRESIDING EXAMINER: He didn’t say that. He said he is 
sure he did. ; z : 

THE WITNESS: Since I signed the agreement I am sure I 
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received the letter. 
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BY MR. KENKEL: 

Q. You are sure you received it since a listing agreement fol- 
lowed the letter? A. Yes. 

MR. KENKEL: I ask that what has been previously marked 
as WHBT 15 be admitted in evidence. 

PRESIDING EXAMINER: Is there any objection? 

MR. BILGER: I should like before I agree or disagree with the 
receipt to ask about the purpose of the offer. The document con- 
tains what appears to me to be purely the opinions of the purported 
signer, Mr. Marshal, which have in my judgment nothing at all to do 
with the issues. He speaks in generalities about the radio stations, 
pleased to know we have more buyers at the present time and other 
matters. 

If the date is significant— 

PRESIDING EXAMINER: The date, of course, has been estab- 


lished already that Mr. Crowder undertook to engage Blackburn- 
Hamilton around June 1955. That is all that is important at this 
point. I haven’t been told why that letter in itself is important. 
MR. BILGER: It expresses the opinions of the writer which 
are in no way binding upon Mr. Crowder as I understand the law. 
MR. KENKEL: If I may be heard, may I show you a copy of 
it? 
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PRESIDING EXAMINER: Of course. 

MR. KENKEL: Now it includes opinions of Mr. Marshall. I 
agree that is not the purpose of the offer but there are other reci- 
tations therein. I am directing your particular attention to the sec- 
ond paragraph. I am going to use it also in asking Mr: Crowder 
about these earlier discussions with Mr. Marshal. 

PRESIDING EXAMINER: All right. 
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Remind Mr. Crowder, if possible, through this document, Mr. 
Kenkel and ask Mr. Crowder if that is what Mr. Marshall said to him 
or he said to Mr. Marshal or if this in any way refreshes his memory 
about the matter. 

MR. BILGER: That is one way to approach it. 

Now I have an objection to the receipt of the document on 
purely legal grounds other than this. I thought this witness said that 
he did not have a memory of receiving that letter. 

PRESIDING EXAMINER: He said I am sure I received it, 
however. But he has no independent recollection, I gather. 

MR. BILGER: Of that particular letter. If the Examiner re- 
members, there are several letters from Mr. Marshall none of which 
indicates on the face of them that they were solicited by or whether 
the opinions expressed therein were that of Mr. Crowder. My view 
is that if he has no independent recollection of the receipt of that 


letter the generality that “I must have received it since later I signed 
a contract” does not make this letter admissible through this witness’ 
testimony that he 
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“received in evidence some mail, obviously to get to a contract this 
must have been one of them”. 

I don’t think this is enough to qualify this letter into evidence. 
If we go that route, then every other letter which he is shown, if 
he chooses to make the remark, “But I must have” is admissible. 

PRESIDING EXAMINER: As far as it goes, Mr. Crowder has 
no specific recollection of having received this particular letter. But 
he did sign an agreement obviously for the sale of the station. I 
don’t know as an exhibit how valid it is as an exhibit but you may 
inquire of Mr. Crowder about specific statements in that letter. 

Refresh his recollection, Mr. Kenkel. Let us do it that way. 
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BY MR. KENKEL: 

Q. Directing your attention, sir, to what has been marked for 
identification as WHBT Exhibit 15, dated June 22, 1955. It states 
that it is enclosing the company’s employment agreement or listing 
agreement. It says employment agreement, does it not? A. That 
is correct. 

Q. You have already agreed that you signed the listing agree- 
ment— A. I signed the agreements. 

PRESIDING EXAMINER: Wait until Mr. Kenkel asks his 
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question. 
BY MR. KENKEL: 

Q. That was dated June 22, 1955? A. Correct. 

MR. LETTERMAN: What was dated June 22, the letter of list- 
ing agreement? 

MR. KENKEL: The listing agreement which was sent—the let- 
ter says, “Enclosed you will find’’—the letter is dated June 22. It 
says “Enclosed you will find our standard employment agreement.” 

As you know what has been marked as WHBT Exhibit 16 is 
the listing agreement dated— 

MR. BILGER: Is that in evidence? 

MR. KENKEL: Yes. 

MR. BILGER: Then the date is in the record already. 

PRESIDING EXAMINER: I would not doubt that personally 
this letter which transmitted the employment agreement and which 
Mr. Crowder signed and returned was received by Mr. Crowder. 
There is no doubt in my mind personally that that is so. 

MR. KENKEL: That is what I am trying to establish. 

Q. Have you had a chance to take a look at what has been 
marked for identification as WHBT Exhibit 15? A. I looked at this 
letter. 
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Q. Does that refresh your recollection that prior to June 22 
you had discussion with Mr. Marshal about the sale of WHBT, Har- 
riman? A. I am sure I did, yes. I don’t remember any discussion 
other than he is going to sell the stations for me. 

Q. Where was the discussion? 

MR. BILGER: Mr. Examiner— 

THE WITNESS: Telephone. 

MR. BILGER: I withdraw the objection. 

BY MR. KENKEL: al ent 

Q. You did not meet Mr. Marshall in Knoxville, Tennessee, 
prior to June 22, 1955 and discuss the listing and sale of WHBT? 

MR. BILGER: Now I object. I don’t see any pertinency to 
this at all. 

PRESIDING EXAMINER: I don’t know where we are going 
either. Unquestionably Mr. Crowder employed Mr. Marshall to sell 
the stations. Now what else do we need? Unless there were certain 
statements made by Mr. Crowder to Mr. Marshall, I don’t know. 

MR. LETTERMAN: I take it that the point that is being estab- 
lished or one of the points being established is the fact that there 
were prior discussions to the date of June 22, 1955, and Mr. Crow- 
der has said there were such discussions. 

PRESIDING EXAMINER: All right. 

How far along before June 22, 1955, did Mr. Crowder employ 
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Mr. Marshal or get in touch with Mr. Marshal, not employ him but 
get in touch with Mr. Marshal? 

THE WITNESS: I would say to the best of my memory the 
week before June 22, 1955. 

PRESIDING EXAMINER: Now that is established. 

THE WITNESS: I talked with Mr. Marshal— 
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PRESIDING EXAMINER: One at a time. 
BY MR. KENKEL: 

Q. In that package I just handed you, sir, will you turn to 
what has been marked for identification—excuse me, this is in evi- 
dence—WHBT Exhibit No. 17? A. Yes, sir. 

Q. That is when you sent back on June 24, 1955, the listing 
agreement and told Mr. Marshal that the only way you would sell 
your stations was for cash? 

MR. BILGER: Wait just a minute now. Is 17 in evidence? 

MR. KENKEL: Yes, 17 is in evidence. 

MR. BILGER: All right. 

BY MR. KENKEL: 

Q. That is true, is it? A. No, that is not true. I did not tell 
him in the letter I would sell only for cash. 

Q. Did you not state in there, “The only way I will sell the 
stations is for cash.”? A. That is right. I am sorry. I overlooked 
that. 
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Q. Will you turn to what has been marked for identification 
as WHBT No. 18? It is a copy of a letter, the copy indicating it was 
sent to F. L. Crowder and that the writer was Clifford B. Marshal 
dated July 6, 1955. Did you receive that letter from Mr. Marshal? 
A. I don’t remember. 

MR. LETTERMAN: That is not the question. 

BY MR. KENKEL: 

Q. Will you take a look at it and see if that refreshes your 
recollection? A. No, that does not refresh my recollection. I don’t 
remember the letter. 

Q. Will you take a look at what has been marked for identifi- 
cation as WHBT No. 19. That is a file copy of a letter indicating 
a letter addressed to Freeman Crowder and the writer Clifford B. 
Marshal of July 20, 1955. Did you receive that letter? A. I don’t 
remember. 
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Q. Will you take a look at it? A. I have already taken a look 
at it. 

Q. Do you recall discussing with Mr. Marshall during June and 
July 1955 his coming down to Harriman? A. On the telephone, 
yes. 

Q. With that recollection, will you address yourself again to 
Exhibits No. 18 and 19 for identification and see if 
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that does not refresh your recollection you received such letter from 
Mr. Marshal and then his coming to Harriman. A. No, it does not. 
Q. Would you direct your attention to what has been marked 
as WHBT Exhibit No. 20. A. Yes. 
Q. File copy of a letter indicated sent to Freeman Crowder 
dated October 26, 1955, and the writer Clifford B. Marshal. A. I 


don’t remember that letter either. 

Q. Will you take a moment to look at the letter, sir? 

During the summer, September and October of 1955 you were 
having discussions, were you not, with Mr. Marshal about the sale 
of WHBT, he would pass along information to you about prospects 
and you would give him your reaction to prospective offers. A. Not 
that I recall. 

Q. You do not? A. I don’t remember if I did. 

Q. Let me ask you this question. 

What is your recollection of the sale of WHBT? How did the 
Blackburn-Hamilton listing agreement of June 22, 1955 eventuate 
in the contract which has previously been shown to you in the 
WHBT file, 1956, when you sold it to Folkways Broadcasting Com- 
pany, Inc. If that question is too long I will 
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ask the reporter to read it back to you. 

Did you follow it or do you want it read back? A. Read 
it back, please. 

(The pending question was read by the Reporter.) 

THE WITNESS: The deal was completed in Harriman, Tennes- 
see. 

BY MR. KENKEL: 

Q. Now between the time of the listing agreement on June 22, 
1955, and the completion of the deal in Harriman, Tennessee, what 
is your recollection of what transpired with respect to the sale of 
the station? A. I remember Mr. Marshal being in Harriman on two 
different occasions. One with a Mr. Wilkerson and the other with 
a Mr. Thompson. 

Q. Thompson? A. Right. 

Q. Discussing with you the sale, the possible sale and purchase? 
A. Correct. 


Q. During that same period of time you received correspon- 
dence from Mr. Marshal didn’t you? A. AsI say I probably did but 
I don’t remember this correspondence. 

Q. When were these meetings with Mr. Marshall in Harriman? 
A. I don’t recall. 
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Q. On June 24, 1955, you said the only way you would sell 
this station was for cash, didn’t you? A. That is right. 

Q. Did I ask you about the WHBT Exhibit No. 20 for identi- 
fication. It bears the date of October 26, 1955. 

MR. BILGER: Are you asking the witness if you asked him 
something about that? 

MR. KENKEL: Yes. 

THE WITNESS: I don’t remember the letter. 
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BY MR. KENKEL: 

Q. You don’t remember the letter? A. No, I don’t. 

Q. Will you take a look at what is being marked for identifi- 
cation as WHBT Exhibit 21, a copy of a telegram, a copy indicating 
a telegram was sent November 2, 1955, to Freeman Crowder from 
Clifford B. Marshal? A. I don’t remember the telegram but I 
remember Mr. Wilkerson being at the station with Mr. Marshal. 

Q. Will you take a look at what is marked for identification 
as WHBT Exhibit No. 22, a copy of a letter indicating a letter sent 
to Freeman Crowder and the writer, Clifford B. Marshal? 

PRESIDING EXAMINER: The date of that letter was 12-7-55. 

MR. KENKEL: December 7, 1955, yes. 

THE WITNESS: The same thing, I don’t remember the letter. 
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BY MR. KENKEL: 

Q. You don’t remember the letter? A. No, I don’t. 

Q. How long do you keep the correspondence? A. How long? 

Q. Yes. 

MR. BILGER: Mr. Examiner, if the question Teally is, do you 
have a copy of this correspondence he should ask it. This is too 
general. 

PRESIDING EXAMINER: Yes. 

The way that is done obviously is by what is called a notice to 
produce. If the question. of the originals in Mr. Crowder’s possession 
was a factor here there could have been a letter sent to counsel with 
a request to produce these originals. 

MR. BILGER: Yes, sir. Let us keep in mind these stations 
were sold many years ago. I presume the correspondence pertain- 
ing with them, I don’t know what happened to it. 

PRESIDING EXAMINER: I realize this is 12 years ago now 
and it is quite likely that these originals have been destroyed. I don’t 
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know but at least there is a great possibility that that is so.: We are 
not going to get anywhere by inquiring about each particular letter, 
I believe. 
BY MR. KENKEL: 
Q. Will you direct your attention to what is being 
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marked for identification as WHBT Exhibit 23. A. I don’t remem- 
ber that either. 
PRESIDING EXAMINER: That is the day after, 12-8-55. 
Are you going to 24, too, then? 
THE WITNESS: The same thing applies. 
PRESIDING EXAMINER: That is 2-10-56. 


BY MR. KENKEL: 
Q. The same thing applies? A. Correct. I don’t remember 


this correspondence. 

PRESIDING EXAMINER: Now Exhibit 25. Now let ‘me ask 
about 25, WHBT Exhibit 25, 6-22-55, that pertained to WDEE? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: Do you recall that one? 

THE WITNESS: Yes, I signed both agreements the same day, 

_ WHBT and WDEH, the sales agreements. 

PRESIDING EXAMINER: Is this a letter transmitting the 
agreement or what is it? 

MR. KENKEL: No. Twenty-four? 

PRESIDING EXAMINER: No, 25. 

MR. KENKEL: Twenty-five is just listing agreement. 

PRESIDING EXAMINER: You recall that one, you signed it. 

MR. BILGER: It is in evidence. 

PRESIDING EXAMINER: I am sorry. 

MR. BILGER: Everything that contained his Sanat was _ 
placed in evidence with reference to those exhibits. 
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PRESIDING EXAMINER: No. 26 is dated 8-11-55. Do you 
recall that? 

THE WITNESS: I don’t recall the letter but I recall Mr. Per- 
ham being at the station. 

PRESIDING EXAMINER: Twenty-seven is in evidence. Twenty- 
eight is dated 11-12-57. Is that a letter? 

MR. KENKEL: That is something else. 

PRESIDING EXAMINER: I don’t want to interfere then. All 
right, Mr. Kenkel, I am sorry. 

BY MR. KENKEL: 

Q. After having had a chance to take a look at these, sir, and re- 
freshed your own recollection, you testified there were discussions be- 
tween you and Marshal and you met him on two occasions, do you 
have any reason to believe that you did not receive these letters and 
telegrams to which I have directed your attention? 

MR. BILGER: Mr. Chairman— 

BY MR. KENKEL: 

Q. Let me ask the question. 

You did not receive those letters and telegram to which I directed 
your attention. 

MR. BILGER: Are you finished? 

MR. KENKEL: Yes. 

MR. BILGER: I object to the question. 

PRESIDING EXAMINER: Yes. I don’t think this negative 
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type of questioning is valid. You can’t ask the witness to explore the 
infinite possibilities which might negate something and then draw a 
conclusion from that. 

What we have in the record is that Mr. Crowder does not remem- 
ber the receipt of these particular documents. That is about all we 
have. 
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MR. LETTERMAN: May I ask a question at this point in time. 

PRESIDING EXAMINER: Yes, as far as I am concerned. 

MR. KENKEL: Go ahead. 

MR. LETTERMAN: Have you had an opportunity to search 
your files to see if the originals of any of these letters have been re- 
tained by you if they were received? ; 

THE WITNESS: Mr. Letterman, when I sold WHBT I destroyed — 
a lot of correspondence. 

MR. LETTERMAN: May I ask you, do you have any— 

THE WITNESS: If I have a copy of these letters I know noth- 
ing about it. I mean the original letters. I don’t know. 

PRESIDING EXAMINER: That is the situation then. There 
has been an offer or is there an offer of these various documents 
which have not yet, according to my records at least, been received. 

MR. KENKEL: For the record I will offer 15 through 26 ex- 


cept for the two within that group which have already been received. 
PRESIDING EXAMINER: There have been three that have 


been 


[Tr. 1637] 


received. 

MR. KENKEL: Twenty-seven is in. 

PRESIDING EXAMINER: 16, 17, 25 and 27 are in. Now the 
others between 15 and 26 inclusive are also offered. I feel that they 
have not been sufficiently authenticated insofar as receipt by Mr. 
Crowder is concerned and therefore they are not received. 

(The documents heretofore ‘marked for identification 
as Crowder’s Exhibits No. 15, 18, 19, 20, 21, 22, 23 and 24 were 
rejected.) “rsa 
MR. KENKEL: Your Honor, would you reconsider No. 15 
which was the one that transmitted from Marshal to Mr. Crowder 
the listing agreement which he signed and sent back. The witness 
agreed on that basis—I think it is sufficient for 15 in any event. 
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PRESIDING EXAMINER: Yes. I said personally I have no 
doubt about the receipt of that letter because Mr. Marshal must have 
transmitted the agreement with something. The letter itself says, 

“I am transmitting the agreement,” the same date apparently that 
the agreement was dated I assume. 

Mr. Crowder then signed the agreement and returned it to Mr. 
Marshal. Now I don’t know that that in itself is sufficient, Mr. Bil- 
ger. 

MR. BILGER: No, sir, 1 would not agree. While I rested 
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my objection on what I consider a valid legal objection the fact is 
that if we let this in the record we are going to find findings being 
made on opinions of a third party which are not binding. 

PRESIDING EXAMINER: Yes. I realize that the document 
itself is not binding insofar as the statements in the document are 
concerned about Mr. Crowder in any event. 

I feel, therefore, that I must sustain the objection and deny the 
receipt of that document, too, even though we would assume that 
Mr. Crowder in the normal course of things must have received that 
type of document. 

Apart from that though, because of the statements of Mr. Mar- 
shal in that document which would not in any event be binding on 
Mr. Crowder I must reject the document. 

MR. KENKEL: I will say for the record that one of the rea- 
sons for moving the admission of these and why I would have them 
in the record is, for example, 15 is followed up by 17, Mr. Crow- 
der’s response to— 

PRESIDING EXAMINER: That is another matter, Mr. Kenkel. 
I haven’t seen these documents. If I may interrupt you, if there is 
any internal indication by responses by Mr. Crowder that he has re- 
ceived these particular letters that is another matter. I haven’t been 
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informed of that. If so, let us do that. That may prove the receipt 
of these particular letters. 
There may still be the objection on the ground of statements 
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by Mr. Marshal which would not be binding on Mr. Crowder. I have 
no idea. 

MR. BILGER: We have gone through the attempt of presenta- 
tion here, the Willis statement and so forth. In addition if one let- 
ter indicates on its face that it encloses a contract that does not nec- 
essarily result in a conclusion that that is the fact. 

PRESIDING EXAMINER: I am only saying this. I thought 
that Mr. Crowder had referred in a letter which is in evidence to the 
receipt of a previous letter by Mr. Marshal. Is there any such indi- 
cation? 

MR. BILGER: I don’t know. If there is I will be happy to 
look at it. 

BY MR. KENKEL: 

Q. Mr. Crowder, may I direct your attention again to what is 
in evidence as WHBT Exhibit 17, being a letter from you dated June 
24, 1955, to Mr. Cliff Marshal? A. Stating that I signed the agree- 
ments. 
Q. And sent it back to Mr. Marshal enclosing the agreement 
to Mr. Marshal, right. A. I suppose I sent them. I am sure I sent 
them back to him. 

Q. You state it in the letter, don’t you? A. The letter says, 
“Enclosed you will find these signed agreements.” 
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Q. You also say, do you not, “The only way I will sell the sta- 
tions is for cash.” A. Right. 
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Q. Now with that would you direct your attention again to 
what has been marked as Exhibit No. 15 and the statement in there 
where Mr. Marshal says, “If we can sell each of your properties for 
about $25,000 down on terms of from three to five years I can pro- 
duce a number of buyers who will be interested in getting the prop- 
erty immediately.” 

Now, does your letter and particulary the statement telling him 
the only way you will sell your station refresh your recollection with 
respect to No. 15? 

MR. BILGER: Give me a chance to object. 

Now in the first place the letter which is in evidence as WHBT 
17 is dated June 24, 1955. The letter to which Mr. Kenkel now 
refers the witness as being the predicate for that, the result of that, 
is dated— 

PRESIDING EXAMINER: The 24th letter is supposed to be 
the result of the 22 letter. The question was about the internal ref- 
erence to the 24th letter. 

MR. BILGER: I judged that in reverse. Excuse me. I did not 
do this intentionally. 

THE WITNESS: I still don’t remember seeing the letter. 

MR. BILGER: Your Honor, I believe the witness’ statement 
“He must have,” with reference in here to the agreement, plus 
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the other internal reference supplies sufficiently the presumption of 
receipt to receive 15. 

PRESIDING EXAMINER: I think as to Mr. Bilger’s objection 
about the statements about Mr. Marshal which are not binding upon 
Mr. Crowder I would rule right now that the letter was received. 

Now I think we are beyond that point on the basis of this in- 
ternal indication of the receipt of the letter. Now you have another 
objection. 
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MR. BILGER: I have an objection on the basis that the in- 
ternal excerpts being cited to you result in a conclusion that they 
tie together sufficiently to give these documents enough validity to 
be admitted. 

PRESIDING EXAMINER: We are only talking about the re- 
ceipt of No. 15. 

MR. BILGER: Now I argue this to you, broker’s letters in gen- 
eral, and that is what this is, do not necessarily reflect an inquiry 
or request on the part of the client. The passage on which Mr. Ken- 
kel relies does not in any way reflect that Mr. Crowder indicated 
cash at this time or that Mr. Marshal is responding to such a request. 

PRESIDING EXAMINER: No. Mr. Marshal made a statement 
to Mr. Crowder about terms. Mr. Crowder apparently says, “The 
only way I will sell the stations is for cash.” Mr. Kenkel argues that 
that in conjunction with Mr. Crowder’s oral . 
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testimony here that he must have received it, he is sure he did, I am 
just paraphrasing that, is sufficient to warrant the receipt of the let- 
ter. 


I have said that I feel that is so as a matter of proof of the re- 
ceipt of the letter. 

However, you have another objection, Mr. Bilger. 

MR. BILGER: Yes, of course, the one I made regarding the 
content of the letter. 

PRESIDING EXAMINER: That is right. On that basis I think 
I must adhere to the ruling that the letter should not be received 
in evidence. If there is any particular portion of the letter that is 
pertinent apart from Mr. Marshal’s opinions in that letter that is 
another story. 

If you want to establish that Mr. Marshal suggested to Mr. 
Crowder that he might get terms for the station. Mr. Crowder then 
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says, “I will take only cash,” there is no question on that score it 
seems to me. 

Mr. Crowder admits or states in his letter of response, what 
now appears as a letter of response, that he will take only cash. 

To that extent the record is clear. Otherwise No. 15 is also 
rejected. 

MR. BILGER: The record is likewise clear I believe on what 
the stations were actually sold for and the terms. 

PRESIDING EXAMINER: Right. 
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MR. LETTERMAN: No. 

PRESIDING EXAMINER: Let us get that in the record if that 
is not it. 

MR. BILGER: It is about the $70,000 note. 

PRESIDING EXAMINER: That is true. That is for WHBT, is 
it not? 

MR. LETTERMAN: WHBT was sold for a total consideration 
of $80,000, $10,000 which was paid down, the balance of $70,000 
was represented by a promissory note which called for payments, 
83 payments of $835 and a final payment of $695. 

Now I know that we have the broad terms of the contract in 
the record but we didn’t have the period of payment for the balance 
of the contract or the amount of the individual payments each 
month. 

PRESIDING EXAMINER: That is for WHBT? 

MR. LETTERMAN: Yes, WHBT. The information I have just 
given you was shown in the agreement or the contract between the 
purchasers and seller, Exhibit 3, filed with the Commission May 10, 
1956, in conjunction with the application BAL-2321 for the assign- 
ment of the license from F. L. Crowder to Folkways Broadcasting 
Company, Inc. That much we do have in the record now. 
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With respect to WDEH, I do not have the file before me so | 
can’t give you the explicit terms. 

PRESIDING EXAMINER: Can we establish it about WDEH? 
What 
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were the terms? 

MR. LETTERMAN: Mr. Crowder, do you recall to whom 
WDEH was finally sold? 

THE WITNESS: Who I sold it to? 

MR. LETTERMAN: Yes. 

THE WITNESS: Arthur Smith in Chattanooga. I believe he 
incorporated, WDEH, Inc. 

MR. LETTERMAN: Your Honor, in this particular case and 
now I am referring to a document identified as Exhibit No. 3, bear- 
ing Commission file date stamp July 30, 1956, which is part of an 
application for assignment of license BAL-2399 between F. L. Crow- 
der doing business as Harriman Broadcasting Company, Sweetwater, 
Tennessee, to the assignee, WDEH, Inc. 

This particular contract I have reference to calls for a considera- 
tion of $52,500 at paragraph 2 thereof; following it indicates a down 
payment in cash of $10,000 with the balance of $42,500. : This is 
to be represented by a promissory note for the balance calling for 
payments in the amount of $500 each month for the first twelve 
instalments and $600 per month for the remainder of said-note un- 
til it was paid in full, together with an interest rate at five ‘percent. 

Mr. Crowder, may I ask you at this point in time does this re- 
flect your best recollection of the price for which WDEH was sold 
and the terms of the agreement? 

THE WITNESS: I remember the sales price was $52, 500 but 
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the terms must be correct. I could not have told you if you had 
asked me. 

MR. LETTERMAN: Thank you. 

PRESIDING EXAMINER: Do we have WLIV, the sale to Mc- 
Coin. 

MR. LETTERMAN: Yes, we have broadly that it was sold for 
$50,000. That is Mr. Crowder’s 50 percent interest in the station 
was sold for $50,000. Whether there were terms and conditions I 
haven’t ascertained as yet. Frankly my interest was confined to 
WHBT for reasons other than the sale price of the station or the 
terms of the agreement. 

PRESIDING EXAMINER: Is there anything else on this point? 

MR. LETTERMAN: Could I ask Mr. Crowder at this point, 
did you receive $50,000 in cash from Mr. McCoin or what were the 
terms of that agreement to the best of your recollection? 

THE WITNESS: The terms were cash. 

PRESIDING EXAMINER: Mr. Kenkel. 

BY MR. KENKEL: 

Q. You told us that Mr. Lee was the manager. A. Sales man- 
ager. 

Q. For how long? A. I believe I told you four or five weeks 
the best I remember, three to four weeks, the best I remember, ac- 
tually after the station was on the air. 

Q. Then you had another sales manager? A. Right. 
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Q. Who was that? A. His name was Foster. 

Q. What was his first name? A. I don’t remember. I believe 
his first name was Richard. 

Q. How long did Mr. Foster remain as your sales manager? A. 
I believe close to a year. 
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Q. I think you told Mr. Bilger yesterday that you were a ner- 
vous wreck, sort of, after WDEH went on the air. A. For three 
months. : 

Q. That was because of your problem with Mr. Lee, was it not? 
A. Well, Mr. Lee and Foster. 

Q. What was your problem with Foster? A. As I told you he 
got involved in local politics, got the station involved and caused me 
to lose a lot of accounts. 

Q. Getting involved in politics caused problems for the station? 
A. He took sides against the local city officials and lost us some 
customers. 

Q. Did you fire him or did he leave? A. No, I didn’t fire him. 
We had a verbal agreement he was to stay at the station for a year. 

Q. There were no similar operational problems with WHBT 
though, were there? 
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A. No. I happened to be manager of WHBT part of: the time. 

Q. You had Mr. Scarborough part of the time? A. In sales. 

Q. You had no trouble with Mr. Scarborough, did you? A. 
No, I had no trouble with Mr. Scarborough. 

Q. When you operated WHBT was it 250 watts? A. Correct, 
and I sold it at 250 watts. 

Q. The transmitter tubes, the tubes in the final stage, do you 
recall what they ran? A. I don’t know. I didn’t buy the tubes. The 
engineers purchased the parts for the transmitter. I don’t recall the 
price. 

Q. You don’t recall them specifically. You were watching the 
dollars, weren’t you, as manager of your own property? WOE knew 
roughly what was involved? A. No, sir. 

Q. You didn’t know? A. No, sir. 
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PRESIDING EXAMINER: You said yesterday, Mr. Crowder, 
that the amount for tubes you felt was insignificant. 

THE WITNESS: I said tube, your Honor. Mr. Burns said tube. 
I wouldn’t think it was significant in a year’s operation of a radio 
station. 
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BY MR. KENKEL: 

Q. To be significant, how much would be involved? A. To 
me if it was a couple hundred dollars it would be insignificant for 
a tube for a year. 

Q. When you were at WDEH you filed an application to in- 
crease power, didn’t you? A. Yes. 

Q. To 5,000 watts? A. No, 1,000 watts. 

Q. In that connection you had occasion to ascertain the opera- 
ting cost at 1,000 watts with particular respect to tube cost, tube 
life at 250 watts? A. I am speaking from the engineers standpoint. 
He informed me there would be no change in tubes. It would be a 
switch. The transmitter that I had was a thousand watt transmitter. 
He had to put a switch on it where he could cut it down to 250 
watts. 

Q. You understood the tube cost for a thousand watts wouldn’t 
be any more than for say 250 watts? A. No, that wasn’t my under- 
standing. I wouldn’t think so. I didn’t discuss it. I don’t know. 

Q. You don’t know? A. No, I really don’t know. I would 
think it would cost more. As for knowing, I don’t. 

Q. When you agreed to be partner, with your brother-in-law, 


(Tr. 1649] 


McCoin, to be general manager, it was this type of knowledge that 
you were giving him, is that right? That is why you went with Mr. 
McCoin? A. What type of knowledge? 
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Q. Knowledge of the tube costs and operational costs. A. No. 
I know nothing about engineering. 

Q. I put it to you, Mr. Crowder— 

PRESIDING EXAMINER: Wait, Mr. Crowder has not finished. 
You asked if this is the kind of knowledge that you were going to 
put at the disposal of Mr. McCoin and Mr. Crowder said no, he does 
not have engineering knowledge. 

Now, what knowledge were you going to put at Mr. McCoin’s 
disposal, Mr. Crowder? 

THE WITNESS: Employing the consultant engineer, your Hon- 
or, the Washington attorneys to help prepare the applications for the 
radio station, for a construction permit. 

PRESIDING EXAMINER: Mr. Kenkel, will you continue, sir? 

BY MR. KENKEL: 

Q. Directing your attention, sir, to the WLIV application, 
BP-10326 and again Roman Numeral Section III that we discussed 
this moming, your statement as to revenues and expenses. A. Yes, 
sir. 


Q. You understand, of course, that is the operational expenses 
don’t you? A. Yes, sir. 


[Tr. 1650] 


Q. It says there, “Applicant’s experience in radio.” A. Right. 

Q. Now Mr. McCoin had none? A. Right. 

Q. But you did as to operational expenses? A. Yes, sir. 

Q. It is-your testimony that the cost of tube and tube life and 
cost of replacement tube is engineering and not operational—possible 
operational expenses? A. Sure, it would be operational expenses. 
I can’t pinpoint a certain item as to cost. I didn’t have that much 
interest. 

Q. Going back to the 7-Up Bottling plant, you own that busi- 
ness yourself or do you own that with your wife? 
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MR. BILGER: Mr. Examiner, I don’t think that question has 
any pertinency as to how the legal title is held in a bottling plant. 

PRESIDING EXAMINER: I don’t know that the ownership 
is such. The operation may have some importance but not the fact 
of ownership. 

MR. LETTERMAN: I think it might, your Honor, because of 
the representations contained in the application. As you know Mr. 
Kenkel has laid the foundation that each of the answers in the appli- 
cation indicates. He had a 100 percent interest in the bottling plant. 
I take it Mr. Kenkel is now inquiring 
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A. I don’t know anything about their frequency discounts. I 
don’t know anything about their business operation. What you are 
trying to tell me, as I understand it, is I have to operate like WHBT 
does? Is that what you are trying to get me to agree to do? 


PRESIDING EXAMINER: Wait, Mr. Crowder, you can’t ask 
the questions. 

MR. KENKEL: As a normal switch I had an answer but I 
didn’t think it would be testimonial. 

BY MR. KENKEL: 

Q. Going back to the Hedrick account, Hedrick had only 84 
spots? A. That is correct. 

Q. I believe you told us on prior occasions that you discussed 
with Mr. Marshal the general question of the sale of WLIV, Living- 
ston, didn’t you? A. I told you that Mr. Marshal called me on the 
phone one day when I was in Georgia, said he had been talking to 
my brother-in-law. 

Q. You were aware then that there were discussions concern- 
ing the sale of WLIV going on? A. According to Mr. Marshal. That 
is all I know about it. My brother-in-law had not told me. 

Q. The only information you had then was from Mr. Marshal? 
A. That is correct. 
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Q. Your brother-in-law never talked to you about it? A. No, 


sir. 

Q. So that the first discussion you had about sale of the sta- 
tion or of your interest was in 1964 when he made you the buy and 
sell proposition? A. I wouldn’t say that. 

Q. When was the first discussion? A. I don’t remember. 

Q. You don’t remember at all? A. No. 

PRESIDING EXAMINER: Well, to continue along that line, 
Mr. Kenkel, what were these previous discussions and about when 
did they occur? 

MR. LETTERMAN: Could I be given a little enlightenment 
on the point? Are we talking about the time Mr. Crowder ‘sold his 
interests to Mr. McCoin or the time that Mr. Conmain sold his in- 
terest plus the interest he had acquired from a third party? 

MR. KENKEL: I am talking about 1954 when he sold his in- 
terest to Mr. McCoin. 

PRESIDING EXAMINER: Do you wish to continue ages that 
line, Mr. Kenkel? 

BY MR. KENKEL: _ i 

Q. You do recall discussions with Mr. McCoin prior to 1964, 

don’t you? A. Discussions about what, sir? 
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Q. Selling WLIV or your interest in WLIV. A. I told Mr. Mc- 
Coin on several occasions I did not want to sell my interest in WLIV. 
He was interested in buying, he mentioned to me about buying my 
share in WLIV at least two years before I sold to him. 

Q. That would make it 1964. How about prior to 1962? A. 
If he discussed it before then I don’t recall. 

Q. You don’t recall any discussion earlier than 19622. 
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MR. BILGER: Mr. Examiner, that is not at all what he testi- 
fied to. Any discussion is certainly much broader than the witness’ 
answer. su ee 

PRESIDING EXAMINER: Yes. The answer was about Mr. 
Crowder selling his interest to Mr. McCoin. He does not recall any- 
thing before 1962. If there were any discussions he said I don’t re- 
call before 1962. 

BY MR. KENKEL: 

Q. You do recall, sir, because you told me you talked to Mr. 
Marshal. A. I don’t remember the year, though. 

Q. To refresh your recollection, sir, may I show you what has 
been marked for identification as WHBT Exhibit No. 29. Will you 
take a look at that and refresh your recollection? 

MR: LETTERMAN: Is that document in evidence? 

MR: KENKEL: No, I am sorry. WHBT Exhibit No. 29 for 
identification. 


{Tr. 1675] 


PRESIDING EXAMINER: That is dated 11-26-57. Is that 
right? 
MR. KENKEL: Yes, sir. 
THE WITNESS: That is Mr. McCoin’s deal, not mine. 
BY MR. KENKEL: 
Q. Having looked at that does it refresh your recollection as 
to your discussion with Mr. Marshal, for example? 
MR. BILGER: As to the date? 
MR. KENKEL: As to the date. 
THE WITNESS: I don’t recall. 
BY MR. KENKEL: 
Q. Having looked at this it does not refresh your recollection 
as to a discussion with Mr. McCoin? A. No, sir. 
Q. As of January 1, 1954, you had both WHBT and WDEH 
in your individual ownership, didn’t you? A. As of when? 
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Q. As of 1955, January 1, 1955. A. No, sir. 

Q. Wasn’t it December 1954 that you dissolved the corpora- 
tion, took them out of the corporation and put them into your in- 
dividual ownership? A. I don’t recall the date. It is in the record. 

Q. Let me get the record. 

MR. LETTERMAN: Was that the 316 you had there? 

MR. KENKEL: That was the 316. 


(Tr. 1676] 


MR. BILGER: I don’t understand the purport. We have been 
over this area at least once. Crowder Exhibit 33 lists the dates. 

PRESIDING EXAMINER: If this, is a memory test, I don’t 
know. Let us establish the fact if it is necessary as a basis for fur- 
ther questioning but let us not have any doubt upon the point. 

MR. BILGER: I think Crowder Exhibit 33 sets forth the date 
when Mr. Crowder owned any of his three broadcast interests. 


MR. LETTERMAN: What he is asking, your Honor, he wants 
to know when Mr. Crowder assumed ownership as an individual 
rather than as a corporate entity. 

PRESIDING EXAMINER: I understand. 

MR. LETTERMAN: He has also indicated prior to this time 
the reason is something to do with the possible tax advantages hold- 
ing it as an individual versus a corporation. 

PRESIDING EXAMINER: Undoubtedly it was to Mr. Crow- 
der’s benefit to own it as an individual rather than a corporation. 

A corporation has double taxation in a sense. 

MR. LETTERMAN: Not always. 

PRESIDING EXAMINER: Not always. 

It depends on the circumstances, how it operates. I understand 
the situation. As I said before this morning, Mr. Crowder did this 
because he thought it was to his advantage, I imagine. 
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Let us continue. 

BY MR. KENKEL: 

Q. As I recall your earlier testimony the winding up was ac- 
complished at the end of December 1954 and as of January 1, 1955, 
you commenced your individual ownership of these two properties? 
A. You will have to check the records is all I can tell you. 

PRESIDING EXAMINER: Sometime after July 28, 1950 cer- 
tainly Mr. Crowder assumed individual ownership of WHBT. 

THE WITNESS: I know it was 1954, your Honor. I am not 
sure of the date. 

MR. BILGER: Crowder Exhibit 33 contains a note that Mr. 
Crowder increased his ownership from 6.66 percent to 100 percent 
on July 28, 1950. It would have to be subsequent to that date. 

PRESIDING EXAMINER: That is what I just indicated by my 
statement. That is right, Mr. Bilger. 

Now let us get the exact date when Mr. Crowder became an 
individual owner. 

BY MR. KENKEL: 

Q. Showing you the Commission’s files; sir, in the application 
to which we earlier made reference, that was executed by you on 
December 4, 1954? A. Right. 


(Tr. 1678] 


Q. This is an application for Commission approval to the as- 
signment of the license of WHBT and the permit of WDEH from the 
Harriman: Broadcasting, Inc., to you as an individual? A. I guess 
that is it. 

MR. LETTERMAN: Let counsel for WHBT check it and we 
can stipulate what it is. 

MR. BILGER: Yes, I so stipulate. 
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MR. LETTERMAN: When was it consummated? 
MR. BILGER: Let me offer a stipulation to avoid this ques- 


tion. 

I will stipulate with Mr. Kenkel that FCC Form 316 was filed, 
was Teceived by the Commission on December 7, 1954 which ~ 
Tequested permission to assign to Mr. Crowder as an individual the 
license of WHBT and a CP for WDEH. 

The application was granted on December 14, 1954. 

MR. LETTERMAN: When was it consummated? 

MR. BILGER: Then over date of December 31, 1954, Mr. 
Crowder notified the Commission that as of midnight on December 
31, 1954, the Harriman Broadcasting Company, Inc., was dissolved 
and that he then began to do business as an individual proprietorship. 

That was received at the Commission on January 5 or 6, 1955, 
The arrow indicating the date is kind of in between I guess. Is that 
satisfactory? 

MR. KENKEL: Fine. 


[Tr. 1679] 


PRESIDING EXAMINER: All right, it is so stipulated. 
BY MR. KENKEL: 

Q. Why did you effectuate that change in ownership? A. On 
the advice of my accountant. 

Q. With respect to what? A. He said I would save some money 
since I was 100 percent owner. 

Q. Subsequently as I read the records, and if I am wrong you 
can correct me, sir, as I find the contracts in the Commission’s files, 
WDEH and WHBT, there was first contract for sale on WDEH, Sweet- 
water, January 1956, to Marto Broadcasting and then later the con- 
tract for sale of WHBT was entered into. 

The contract to sell WHBT to Folkways Broadcasting Company, 
Inc., was April 13, 19562 A. Yes. 
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MR. BILGER: Are you just asking if that was the date of con- 
tract now? 

MR. KENKEL: Yes. 

MR. BILGER: And the predicate you made before is differ- 


ent? 

MR. KENKEL: The predicate is the same. 

MR. LETTERMAN: I think we need clarification, =—=s—_ 

There are two dates, given here. One for Marto in January 
1956. I understood that to be the date of the application. And the 
other, April 13, 1956, purports to be the date of a contract. 


[Tr. 1680] 


MR. KENKEL: That was the WHBT contract. The Marto was 
the contract for WDEH. 

MR. LETTERMAN: The thing I want to be sure of is that we 
are dealing with the contract in both instances because the date of 
the contract will not necessarily be the date of the application for 
assignment of transfer as filed. 

MR. BILGER: Mr. Examiner, I might make a suggestion. 

We are wasting a lot of time with the records. If he wants the 
dates we can go off the record. I will stipulate what the dates are. 

PRESIDING EXAMINER: Of course, let us do that, if possible. 

MR. BILGER: Let us not waste more time here. 

PRESIDING EXAMINER: Off the record. 

(Discussion off the record.) 

PRESIDING EXAMINER: On the record. 

MR. KENKEL: According to the file copy the date of the 
agreement between F. L. Crowder and wife and Marto Broadcasting 
Company, Inc., for the sale and purchase of WDEH, Sweetwater, 
Tennessee, is January 18, 1956. That was filed with application 
BAL-2240, received in the Commission’s offices February 14, 1956. 

MR. BILGER: It is so stipulated. 
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PRESIDING EXAMINER: All right. 
MR. LETTERMAN: Before you go on do you have the other 


[Tr. 1681] 


date, was the date April 13, 1956? 

MR. KENKEL: Yes, the witness agreed. The contract between 
Crowder and Folkways Broadcasting Company, Inc. 

MR. BILGER: Did you elicit that from the witness’ memory 
or on the basis of the record? 

MR. KENKEL: On the basis of the record if my memory is 
correct. 

MR. BILGER: Let us get it correct. . 

MR. KENKEL: According to the Commission files the agree- 
ment between F. L. Crowder and wife and Folkways Broadcasting 
Company for the purchase of WHBT is dated April 13, 1956. It ap- 
pears in Commission file BAL-2321, received by the Commission on 
May 10, 1956. 

MR. BILGER: It is so stipulated. 

PRESIDING EXAMINER: All right. 

BY MR. KENKEL: 

Q. You testified that while you operated or owned WHBT, you 
had a remote studio in Rockwood? A. I did for about three years, 
yes, sir. 

Q. Rockwood is in Roane County? A. Yes. 

Q. Are you aware that some people from McMinnville, Tennes- 
see, were interested in establishing a station in Rockwood? A. No, 
sir, not at that time. 
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Q. When did you become aware of it? A. After I sold WHBT. 
Q. You were not aware of it any time prior to the sale of 
WHBT? A. Not that I recall, no, sir. 
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Q. You never had any discussions with anyone either in Rock- 
wood or in Harriman concerning people from McMinnville looking 
around Rockwood with respect to a radio station? A. Not that I 
recall. You are asking me to remember back a long time, 12 years. 

Q. In other words, you just simply can’t recall, is that right? 
A. I don’t recall. 

Q. After the contract with Folkways Broadcasting Company, 
Inc., for the sale by you to Folkways of WHBT on April 13, 1956, 
was executed you made a public announcement about that fact in 
Harriman, didn’t you? 

MR. BILGER: Mr. Examiner, I don’t understand the relevancy 
of this question. 

PRESIDING EXAMINER: I don’t either but I suppose it is 
going to lead somewhere. I assume somebody must have gotten to 
know about this transaction but let us hear where we go and then 
you may renew your objection, Mr. Bilger. 


THE WITNESS: I don’t recall making a public announcement. 


(Tr. 1683] 


BY MR. KENKEL: 

Q. You were living in Harriman at the time? A. Sure. I still 
live in Harriman. 

Q. Following the signing of the sale agreement with Folkways 
with respect to WHBT do you recall an article in the Harriman rec- 
ord, the newspaper there in Harriman, concerning that sale? A. It 
seems to me I recall an article. I am not saying I made a pub- 
lic statement. 

Q. But you did see the article? A. I believe I remember some- 
thing about an announcement or a news item or something in the 
newspaper. 

Q. I will tell you, Mr. Crowder, that I unfortunately was not 
able to get a copy of the newspaper because, as you know in pre- 
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paring some of the Exhibits back copies of the newspapers were not 
available but according to a copy made from the copy on file there 
the article in the Harriman Record concerning the sale of WHBT by 
you to Folkways, the Harriman record of April 19, 1956, contains 
this statement after reporting the WHBT transaction— 

MR. LETTERMAN: Before he reads the statement maybe we 
had better take a look at it. 

MR. BILGER: I am going to object to that. 

MR. KENKEL: Can I show it to him to refresh his recollec- 
tion? 


(Tr. 1684] 


MR. BILGER: You can show it to him. I don’t want that in 
the record. 

PRESIDING EXAMINER: Will you show him the item? 

MR. KENKEL: It is not an item. 

PRESIDING EXAMINER: It is an extract. 

MR. KENKEL: Yes. 

PRESIDING EXAMINER: Will you show it to Mr. Crowder 
and ask him generally about the matter without the details in the 
record at this point? 

MR. BILGER: Don’t answer until you have a question. There 
is no question pending that I know of. 

BY MR. KENKEL: 

Q. At the time the announcement was made with respect to 
your sale of WHBT what, if anything, did you say concerning Liv- 
ingston, Tennessee? A. I don’t recall. As I told you I did not make 
an announcement that I was selling WHBT. 

Q. You did not? A. As far as I remember it was a news item 
in the local paper. 

Q. The news item contained the information in your statement, 
sir, that you planned to start a new radio station in Livingston at 
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that time. A. I don’t remember the exact wording of the news 


item. 
Q. You don’t recall it? 


(Tr. 1685] 


A. No, I don’t. 

Q. Did you take any action with respect to the news item, tel- 
ling the editor it was wrong or writing a letter to the editor? 

MR. BILGER: I object to the question. 

PRESIDING EXAMINER: It is objectionable. There is no re- 
quirement that somebody refute every statement made regarding him. 
It is well known in history that some people have the policy of 
never repudiating anything about themself. 

Dr. Johnson for one. 

MR. LETTERMAN: Samuel? 

PRESIDING EXAMINER: Samuel J ohnson, Thomas Jefferson, 
a lot of other people had that policy. There is no requirement that 
you refute everything that is said about you. 

MR. LETTERMAN: Also everything printed in the newspapers 
is not necessarily true. 

PRESIDING EXAMINER: I understand that. But the ques- 
tion is whether this is an adoptive admission because perhaps Mr. 
Crowder did not refute it. 

MR. KENKEL: Not necessarily that. 

I will follow it up with one question and don’t answer it until 
your counsel has time. 

BY MR. KENKEL: 

Q. Do you agree, Mr. Crowder, that in April 1956 there were 

reports in Harriman that you planned to start a station 
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in Livingston, at that time? 
MR. BILGER: Mr. Examiner, I object. 
PRESIDING EXAMINER: It is objectionable. 
If you object, it is sustained. 
MR. BILGER: I do object and I would like to have what he 
said removed from the record. 
PRESIDING EXAMINER: Mr. Bilger, you make your objec- 
tion and then I will make a ruling. 
MR. BILGER: I object to the statement. If the question is 
in the record I ask that it be stricken. 
PRESIDING EXAMINER: The objection is sustained and the 
question is stricken. 
BY MR. KENKEL: 
Q. Mr. Crowder, in 1956 you purchased some term life insur- 
ance, did you not? New England Mutual? A. I don’t recall. 
Q. You don’t recall? A. No, sir. 
Q. How many life insurance policies do you have? 
MR. BILGER: Mr. Examiner— 
MR. KENKEL: Let me approach the bench on this. 
(The witness was temporarily excused.) 
PRESIDING EXAMINER: Bench conference. 
(A bench conference was held.) 
MR. KENKEL: When you buy life insurance you have to fill 
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out a medical statement and give whether you have consulted a doc- 
tor in the last five years. 

PRESIDING EXAMINER: Think of this, Mr. Kenkel. He 
didn’t say he had any physical ailments. He said he was in a ner- 
vous condition. The mere fact that his answers to a life insurance 
question do not contain a statement regarding this mental attitude 
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towards something does not mean that there is a necessary contra- 
diction to his statements here. 

He said that he was perturbed by these personnel problems, the 
first manager was a womanizer, apparently. The second manager got 
into this political situation. That was the situation. 

Now I don’t know whether this is necessarily improper. It 
seems to me it is not pertinent. 

MR. LETTERMAN: I would like to ask whether you actually 
have the application filed by him with the insurance company and 
you have it to produce in the hearing room. 

MR. KENKEL: Not at this time. 

MR. BILGER: In the first place there is something even fur- 
ther wrong with that in my judgment. You are obviously referring 
to the statement he filed that his doctor advised him to get out. 
Now on this insurance form this would not necessarily have been put 
down by him. It could have been a telephone call. It could have 


been a country club conversation on the golf course. It could have 
been a social 


[Tr. 1688] 


engagement. 

He said, “I am nervous.” The doctor could easily have said, 
“Get out of the radio business.” 

Therefore, it is valueless. 

PRESIDING EXAMINER: You are objecting to it? 

MR. BILGER: Yes, sir. 

PRESIDING EXAMINER: I must sustain the objection, Mr. 
Kenkel. The objection is sustained on the basis of the discussion 
that we had while the witness was off the stand. 

(The bench conference was concluded.) 


Whereupon, 
FREEMAN L. CROWDER 
the witness on the stand at time of bench conference, resumed the 
stand and testified further as follows: 
CROSS-EXAMINATION (resumed) 
BY MR. KENKEL: 

Q. Mr. Crowder, I show you what has been marked for iden- 
tification in this hearing as WHBT No. 34, and you were present in 
the hearing room, were you not when it was offered and then re- 
jected by the Hearing Examiner? A. I believe that is right. 

MR. KENKEL: I want the record to reflect that I am: perfectly 
aware that the Hearing Examiner has rejected this as of this time. 
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anything that it wanted. 
We would expect that the other parties would do so, would do 


the same. I believe that we can meet, say, on Monday, before the 
Examiner to finish up with the housekeeping details of the hearing 
and specify which of these particular papers we intended to have 
the Examiner take official notice of if that is agreeable. 

PRESIDING EXAMINER: Is that agreeable with counsel? 

MR. BILGER: On behalf of Mr. Crowder it is. 

MR. KENKEL: Yes, it is no problem. 

PRESIDING EXAMINER: All right, it is agreed by counsel 

BY MR. LETTERMAN: 

Q. Mr. Crowder, I have a few questions. 

Mr. Crowder, do you know of your own knowledge whether 
or not the applicant for the Rockwood Station which eventually be- 
came WRKH, were businessmen with businesses in McMinnville? A. 
All I know is hearsay. 

Q. In other words, you know none of these men personally? 
A. You say men? 
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Q. Men and women? Are there women? A. I understood it 
was just one man built the station, a Mr. Spivey. I never knew him. 

Q. So at the time the construction for the station was acquired 
you did not know, I take it from what you say, whether 
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he was from McMinnville or some other town in Tennessee or another 
State? A. I heard he was from McMinnville. 

Q. You did know that? A. I heard that. 

Q. Based on what you heard, you did hear that he was from 
McMinnville? A. That is right. 

Q. You did acquire, whatever this knowledge amounted to, on 
or about the time the construction permit for the station had been 
issued? A. That I can’t recall. 

Q. Whether it was at that time or later you just aren’t able to 
say now? A. No, I don’t remember. 

Q. Referring to the Hedricks account, the question was asked 
about that, you said that you carried 84 spots for $1.50. A. Right. 

Q. Thirty-second spot announcements. I just wanted to under- 
stand, in the context of the question it indicated to me that was the 
total number of spots you had carried for Hedricks to date. Is that 
correct? A. That is right. 

Q. What I would like to know is whether or not this 
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necessarily means that during the period of a year additional spots 
would or would not be carried for Hedricks? A. He was supposed 
to carry 364 spots, the agreement, as I understood it. Mr. Scarbo- 
rough called on him, not me. I haven’t talked to him. 

Q. But it was your understanding that the contract or the ar- 
rangement was for a total of 364 spots? A. That is right, at least 
364 spots. 
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Q. All you are saying is that to date 84 of the potential 364 
spots have been carried? A. Correct. 

Q. Now with respect to WLIV, did you invest any capital or 
money in WLIV? A. Yes, sir. 

Q. How much was it? A. Each of us put in $6250 as I recall 
or $7500, I don’t remember. I would have to check my records. 

Q. In the order of around $7,000? A. Correct. 

Q. During the time you had an interest in the station did you 
receive a share of the profit or salary? A. Share of the profit? 

Q. Can you tell us what that was on a monthly basis? A. No, 
sir. 

Q. Can you approximate that? 
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A. No, sir. 
“ Q. Can you give us any idea what it was on a yearly basis? A. 

I would think $5,000 to $6,000 a year. 

PRESIDING EXAMINER: For each of you men? 

THE WITNESS: For myself. My partner drew a salary. 

BY MR. LETTERMAN: 

Q. Your partner drew a salary over and above the disbursement 
of profits he might have received? A. Correct. 

Q. In addition to the profits? A. Correct. 

Q. A salary which you did not draw? A. That is right. 

Q. Do you happen to know the amount of that salary? A. 
As I recall it was $100 a week. 

Q. I would like to have a little clarification about another 
matter. 

At the time you sold WDEH and WHBT, you indicated one of 
the reasons was because of health. A. Right. 

Q. Can you describe a little more fully for us what your com- 
plaint was at that time? A. As I said in the statement I was a ner- 
vous wreck, it was nerves. 
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Q. Did you see a doctor about this matter? A. Yes, sir. 

Q. Did you consult with him? A. Yes, sir. 

Q. As a result of that you decided— A. I told him my 
trouble. , He said, “Well, the only thing I can tell you is get out of 
the radio business if that is what is causing you to be so nervous.” 

Q. As a result you took the steps you took? A. Correct. 

Q. With respect to the WHBT transaction, with respect to 
WHBT, Mr. Crowder, the purchase price was $80,000, $10,000 was 
paid down. This was in 1956, is that right? A. Correct. 

Q. So that you were paid, according to the terms of the con- 
tract at the rate of $835 a month. Is that right? 

PRESIDING EXAMINER: This has already been put in the 
record. :Mr. Crowder previously testified that he knew the entire 
amount but he didn’t know the installment details. 


Is that right, Mr. Crowder? 
THE WITNESS: That was on WDEH. 
PRESIDING EXAMINER: I am sorry, Mr. Letterman. 
BY MR. LETTERMAN: 
Q. So you were being paid at the rate of about $800 a month. 
Does that sound correct? 
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A. A little over $800 as I recall. 

Q. The contract called for $835. Is that more correct? A. 
$835 plus interest. 

Q. That is right? A. Yes. 

Q. These payments were made to you by whom? That is what 
I am anxious to know. Were the payments made by the corporate 
entity? A. By the corporation? 

Q. Yes. A. Yes, sir, as I recall. 
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Q. In other words, up until the time that the note was sold 
to Mr. Burn or to Mr. Burn’s bank, more correctly to Mr. Burn’s 
bank, these payments were paid to you by Folkways, is that right? 
A. Correct. 

Q. Was there any change in the method of payment to you 
when Mr. Crostwait obtained an interest in Folkways? A. No, all 
the payments were made by check. 

Q. I mean by that even though the ownership of the corpora- 
tion had changed after Mr. Tubb, et al had gotten out, did the pay- 
ments continue in the same manner; in other words, did you receive 
the payments from the corporate entity? A. All the checks were 
on the plate of the Folkways Broadcasting Company. 
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Q. Did you hold the note yourself? A. I hold the notes, my- 


self. 

Q. In your home? A. Yes, sir. 

Q. The payments were made to you at your home? A. They 
were mailed to me. 

Q. In other words, the notes were not placed at a bank book 
collection and you received the payments? A. No, sir. 

Q. When you were the licensee of WHBT on what frequency 
did you operate? A. WHBT? 

Q. Yes. A. 1230. 

Q. What power was the station when you had it? A. 250 watt 
frequency at that time. 

PRESIDING EXAMINER: What is the present frequency of 
WHBT? 

I can ask Mr. Kenkel that. 

MR. KENKEL: I don’t know what it is. I will check the rec- 
ord. 

PRESIDING EXAMINER: Do you know, Mr. Letterman? 


JA 690 


MR. KENKEL: 1600 kc. 
BY MR. LETTERMAN: 
Q. So you were operating on 130 kilocycles with 250 watts 
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power at the time you were the licensee of WHBT? A. Correct. 

Q. I just ask you if you recognize this as a broadcaster, that 
if a station were to operate on, let us say first of all, with 5,000 
watts as contrasted to 250 watts, the cost for power, that is electri- 
cal current for the station would be higher, would it not? A. I am 
sure it would, yes, because of the transmitter. 

Q. Because of the size of the transmitter? A. I would think 
so. 

Q. In other words, are you familiar enough with the operation 
of radio stations to know that this would be appreciably higher? A. 
No, sir. 

Q. With respect to higher operation on the dial, are you aware 
as a broadcaster that with the 970 frequency and 500 watts you can 
get just about as much coverage as a station operating on 1600 kilo- 
cycles with 5,000 watts? A. That is what my consultant engineer 
tells me, yes. 

Q. This is not something that you have independent knowledge 
of in the sense that you have to rely for technical information of 
this nature on what your consulting engineer would tell you? A. 
Correct. 

Q. Asa general knowledge did you know this to be so? 
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Q. Do you plan to have any? A. I do not. 
Q. In other words, you do not have any plan whatsoever to 
perhaps negotiate with CBS to acquire and present the programs that 
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were presented up to a fairly recent date by WHBT? A. No, sir, 
I don’t. 
Q. I would like to ask you a few questions about Mr.. Burn. 

Sir, you said there were two business contacts or two contacts 
that you had were Mr. Burn. One was at the time you negotiated 
the least for the— A. Studios. 

PRESIDING EXAMINER: Wait until he finishes his question. 

BY MR. LETTERMAN: 

Q. I was going to say remote studio in Rockwood and ‘the 
other time there was a meeting between Mr. Burn and yourself and 
other persons, attorney, Mr. Crostwait, at which the note was sold 
to the bank. Those were the two occasions? A. Right. 

Q. Your remote studio was located in the bank building in 
Rockwood, was it not? A. Yes. 

Q. Mr. Burn has an office in Rockwood does he not? A I 
understand he does, yes, sir. 

Q. The remote studio was operative for a period of three years, 
was it not? 
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A. Approximately. 
Q. During this course of time did you originate any remote 
broadcast from Rockwood? A. Yes. 


Q. When I say you I only meant your station. A. Right. 

Q. Were you ever present during the actual conduct of'a re- 
mote broadcast from Rockwood? A. As I recall one time. 

_ Q. Only on one occasion? A. Right. 

Q. Do you do any business in Rockwood-I am not talking 
about radio; other than radio—do you have any business in Rock- 
wood such as in the conduct of your distribution of the bottle prod- 
ucts which you disburse throughout the area? A. No, sir. I don’t 
have any franchise in that area. The only business I have in Rock- 
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wood is with my accountant. That is where his office is. 
- Whereabouts in Rockwood? A. It is on the main street. 
It is not in the bank building? A. No. 
- Do you know where Mr. Burn resides? A. No, sir. 
- You don’t know where his home is? 
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A. I do not. : 

Q. Do you know whether he lives in Rockwood as distinguished 
from Harriman? A. No, sir. 

Q. Does he live in Harriman? A. He does not live in Harri- 
man. ; 

Q. Do you ever have occasion to meet Mr. Burn at, let us say, 
meetings—do you have a local Lyons Club? A. Yes, sir, but I am 
not a member. y 

Q. You are not a member of it? A. No. 

Q. Therefore you would not necessarily have seen him there? 
A. As I stated I have seen Mr. Burn once. 

Q. I know that. I am trying now to expand on that. Are 
there any civic clubs in Harriman that you are a member of? A. Not 
at the present time. I am a member of Kiwanis but I have a leave 
of absence. 

Q. Is there a local club, for example, golf club, in Harriman? 
A. Yes, sir. 

Q. There is? A. Yes, sir. 

Q. Is it a private club? A. Yes, sir. 
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Q. Are you a member of it? A. No, sir. I was at one time 
but I am not now. 
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Q. During the time you were a member do you know, whether 
or not—I am asking, do you know—Mr. Burn was a member? A. No, 
sir, I don’t. 

Q. You don’t know? A. I don’t know. 

Q. At least you never saw him there to the best of your ability 
to recall? A. No, sir. 

Q. Just so that I am absolutely clear on this you are stating cat- 
egorically that the only occasion that you could recall, aside from 
the political meeting that you mentioned and the ones mentioned 
in your testimony, the only times that you ever had any contact 
with this man was on the two occasions which we have previously 
mentioned in my questioning? A. Business contacts. 

Q. Business contacts right now. A. Right. 

Q. Any other type of contact? A. Not that I recall. 

Q. Walking along the street? A. No, sir. 

Q. I would like to ask you a few questions concerning the pre- 
dicate you laid with Mr. Scarborough for the conduct of 
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the survey made by Mr. Scarborough on your behalf. Do you re- 
call having a meeting with Mr. Scarborough in which you discussed 
with him this survey? A. I wouldn’t call it a meeting. I was wisiting 
his home. 


Q. It was a casual visit at his home? A. Correct. 

Q. Whatever you want to call it you met at one time with Mr. 
Scarborough and you did discuss the survey? A. Correct. 

Q. At that time did you discuss with him or show him any of 
your papers which set forth the programming plans of yours for 
WXXL? A. No, I didn’t. I had already filed the application. 

Q. You had filed the application? A. Yes. 

Q. Then you received a letter from Mr. Jorgensen? A., Cor- 
rect. 
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Q. He said the Commission was interested in the survey? A. 
He did not say the Commission. He suggested we make a survey. 

Q. He suggested you make a survey. Did you know the pur- 
pose of the survey? A. No, I didn’t. 

Q. Did he indicate to you the type of survey that he 
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thought would be a useful one? A. No, sir, I just left it up to Mr. 
Scarborough. 

Q. I am saying did Mr. Jorgensen indicate to you in any com- 
munication with you the type of survey he had in mind, the one he 
thought the Commission might possibly be interested in? A. No, 

I didn’t, not that I recall. 

Q. Let me ask this question. 

Did you discuss with Mr. Scarborough your programming plans 
in any degree? For example, did you tell him that WXXL had planned 
to have discussion programs at which you were going to present 
the Mayor of the town together with the other city officials that 
might be important members of the community? A. I believe I told 
him I had plans to that effect. 

Q. To have certain discussion programs in which the Mayor 
and other important city officials would participate? A. Right. 

Q. Did you give him any instructions as to the contact that 
he would possibly make with the persons that would participate in 
such programs? A. No, sir, I didn’t, as I recall. Mr. Scarborough 
knew as much about Harriman as I do. I left it up to him. 

Q. You left the survey up to him? A. Correct. As I stated, 

I was very busy constructing an addition to my bottling plant in Liv- 
ingston, trying to beat the winter. 
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Q. Did you give him any instructions at all that you can recall 
as to how the survey was to be conducted? A. Not that I recall, 
no. 

Q. Once the survey was completed and you received the infor- 
mation, is it my understanding what you did was take the letters, 
forward them to Washington to be included in your proposal? A. 

I sent them to Mr. Jorgensen, yes, sir. 

Q. After you obtained the survey material did you attempt to 
adjust or amend your program proposal to reflect any information 
obtained as a result of the survey? A. No, sir, I don’t believe I did. 

Q. Sir, I would like to refer you to Section IV of the appli- 
cation BP-10326, F. L. Crowder and R. H. McCoin, audio broadcast- 
ers, for a new standard broadcast station to operate on 920 kilocy- 
cles at Livingston, Tennessee, specifically Section Roman IV, page 3. 

To better understand your testimony I am going to ask you a 
question about this. I preliminarily would like to ask you if you 
would, to go back in time to when you made the arrangement with 
Mr. McCoin with respect to the Livingston operation. 

As I understand what you have told us thus far, the arrange- 
ment would be that you would be active in formulating the plans 
for the station, seeing that they were implemented, contacting the 
consulting engineer and a lawyer and seeing that the 
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station got on the air, and during this period of time that you would 
act as the manager of the affairs of the Station, is that right? 
A. Correct. ; 

Q. But after that you made it very clear to Mr. McCoin; and 
I want to be sure if I am properly characterizing my understanding, 
that you would not participate on an active basis in the day-to-day 
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operation of the station? A. That is correct. That was our agree- 
ment. 

Q. That is a fair statement of what the agreement was? A. 
Correct. 

Q. Now when you filed the application at Section Roman IV, 
page 3, it says, “State applicant’s general plans for staffing the sta- 
tion including the number of employees in each department, et cet- 
era.” 

Under there it says, ““General Manager, F. L. Crowder, Harri- 
man, Tennessee.” 

Now I ask you this question, Mr. Crowder. At the time you 
filed this application you were a broadcaster of some experience, 
were you not? A. That is correct. 

Q. Didn’t you consider this as fairly representative to the 
Commission that as of the time this application was filed that you 
were held out to be the general manager of the station when the 
station actually went on the air? Wasn’t that what 
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this was intended to show the Commission? A. I was the gen- 
eral manager until the station went on the air. 

Q. After the station went on the air. What I am saying to 
you, sir, is that this application when filed, was this not an indi- 
cation by you or the applicants that it was the intention of the 
applicant for you, Mr. Crowder, to be the station’s general man- 
ager when the station became operative? 

MR. BILGER: Will you identify this as 301 for the CP to 
begin with? 

MR.,| LETTERMAN: BP. I gave the BP number which is the 
only number associated with construction. 

THE WITNESS: What was the question. I have forgotten. 

MR. LETTERMAN: Could you read it back. 
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(The pending question was read by the Reporter.) 
THE WITNESS: According to this file, yes, but that is when 
I made an error. I should have notified them. 
BY MR. LETTERMAN: : 2 
Q. This really did not reflect the overall future ro of 
yourself and Mr. McCoin? A. No, sir. 
Q. But you do agree as stated without any reservations it 
would indicate what I said? A. Correct. 
Q. Now this one last question and this concerns the. 
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billiard parlor. I would like to ask you, sir, about that so it will 
be clear on the record. 

How long have you had an interest or owned this billiard par- 
lor? A. Since 1944, 

Q. Has your interest in this business venture been constant? 
In other words, has it been a 50 percent interest at all times or 
40 percent interest or has it varied? A. In 1944 it was 100 per- 
cent. 
Q. How long did you hold the 100 percent interest? A. As 
I recall, four or five years. 

Q. About four or five years? A. My interest now is , 66-2/3 
percent. But I own the building 100 percent. 

Q. You say you held the 100 percent interest for approxi- 
mately five years from 1944 when the business was acquired? A. 
Right. ' 

Q. That would bring you to approximately, and I know we 
are estimating these dates to the best of our ability, it would bring 
us to approximately 1949, would it not? A. Right. 

Q. In 1949 did you sell an interest in it? Was this when 
you sold the third interest? A. That is approximately it, : guess. 

Q. To whom did you sell this interest? 
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A. To a gentleman by the name of Derrick. 

Q. Has Mr. Derrick held this interest from the time you sold 
it; is he the person that has this third interest in it to the present 
time? A. He is still with me. 

Q. The same person? A. Right. 

PRESIDING EXAMINER: Off the record. 

(Discussion off the record.) 

PRESIDING EXAMINER: On the record. 

MR. LETTERMAN: In view of the extensiveness of the ex- 
amination of Mr. Crowder by counsel for Folkways Broadcasting 
Company and in view of the agreement which I am relying on now 
that we will be able to get in, and I will be very specific, balance 
sheets filed with the various applications in which Mr. Crowder had 
an interest, including those involving WLIV and WHBT when he 
owned it and WDEH, together with pertinent information concern- 


ing the reasons for the sale of the station and any applications for 
assignment of the license or transfer of control of the station—as long 
as we have an understanding that we can have a meeting to get that 
plus any other material in the Commission’s files that either party 
would request, in order that there will be no unfairness, what the 
Broadcast, Bureau might be interested in they could offset by any 
other information they want, so long as we have this 
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suggested was that the parties be supplied with them. Is that right, 
Mr. Letterman? 

MR. LETTERMAN: Yes, in view of the ground rules which 
are used in this particular proceeding, that is right, just a copy of 
any material that official notice is requested of. 

PRESIDING EXAMINER: All right; let us not pardon the re- 
porter too much with that. Would you be so kind as to merely give 
copies to the parties. 

MR. KENKEL: All right; I am doing that and giving the Exa- 
miner and Mr. Letterman and Mr. Bilger copies. 

PRESIDING EXAMINER: All right. 

MR. KENKEL: I may say I hand-copied the material yester- 
day, took it back to the office, and had it typed. I believe it is cor- 
rect, but of course each party has the right to check it against the 
Originals. 

PRESIDING EXAMINER: All right: we can mark this for our- 
selves as “‘official-noticed.” 

MR. KENKEL: WHBT now calls Mr. Harry Burn. 

Whereupon, 
HARRY THOMAS BURN 
was called as a witness and, after being first duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KENKEL: 
Q. Would you state your full name, sir. 
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A. Harry Thomas Burn. 

Q. Would you spell the last name? A. B-v-r-n. 

Q. And what is your residential address? A. Rockwood, Ten- 
nessee. 
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Q. How long have you lived in Rockwood? A. About 16 
years. 

Q. Do you pursue any profession or occupation? A. Well, I 
practiced law actively until 1950. Since then, I have only done it 
to some degree. 

Q. Until 1950 you actively-When did the period of active 
practice begin? A. Beginning 1923. 

Q. You are a licensed lawyer in what State, sir. A. Tennessee. 
Q. Any other occupation or profession? A. I have been connected 
with banks since I was 21 years old. In 1950 I was elected Presi- 
dent of the First National Bank and Trust Company of Rockwood. 
I was active in the bank, you might say the manager, until January, 
1965. I am now Chairman of the Board and Trust Officer. 

Q. Directing your attention, sir, to your experience as a law- 
yer first, would you briefly tell us, give us examples of the type of 
cases you have handled? A. My practice was largely in finan- 
cial matters. I 
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handled, I was attorney in the first municipal bankruptcy under the 
Wilicroft Act, Sweetwater, Tennessee. Of course, there was another 
case after that. I had the first 77(b) corporate reorganization in the 
U. S. District Court at Knoxville for Shrugs Realty Company, which 
still exists. Most of my practice as a lawyer was handling complicated 

financial matters for corporations in distress in the thirties. 

Q. In that connection, what, if anything, did you learn about 
business operations and financing? A. Naturally, you had to be- 
come a student of the economic picture in the different communi- 
ties involved. Of course, over the years I presume I would get all 
of the different types of reports from universities and the Federal 
Reserve Board and so forth. You have to keep informed on those 
subjects. 
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PRESIDING EXAMINER: Now, this is over the years, not 
only during your practice of law, but in your connection with the 
bank? 

THE WITNESS: More particularly since I have been with the 
bank. 

PRESIDING EXAMINER: All right; thank you. 

BY MR. KENKEL: 

Q. The First National Bank and Trust Company is in Rock- 

wood? A. Yes. 


Q. Now, as the banking officer, would you briefly tell us 
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your responsibilities and particular connection with businesses? A. 
I was the loan officer. I of course handled personnel, too. The 
bank, when I went with it, was a two-million-dollar bank and today 
it is $8-1/3 million. 

PRESIDING EXAMINER: That is deposits? 

THE WITNESS: Well, that is total resources. Capital is about 
$600,000. 

PRESIDING EXAMINER: I see. 

THE WITNESS: Deposits is about $7-1/2 million. 

BY MR. KENKEL: 

Q. Goon. A. We operate two branches, and one of them is 
in Harriman, Tennessee, where the two radio stations are, and the 
other one is a bank that is only 18 months old, in Kingston, Ten- 
nessee, the County Seat. I have spent most of my time at the Coun- 
ty Seat Branch in the last 15 months. 

Q. And as a loan officer, you would have occasion to discuss 
business matters with businesses and enterprises desiring finances? 
A. Yes, every day, numerous business concerns. That is my line. 

I had a great many customers out of Harriman. Harriman had only 
one bank, and Rockwood had one bank, and naturally I had numer- 
ous customers in Harriman. 
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Q. Mr. Burn, do you know Freeman L. Crowder? A. Yes; he 
was a tenant in our building in Rockwood in 
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our main office and I solicited and he agreed, we had a lease, and 
I built a studio for him on the third floor of the bank building for 
WHBT when he operated it. 

Q. You have known him since the time you built the studio? 
A. I knew him before that socially, casually. 

Q. Mr. Burn, what, if any, discussions or considerations have 
you had in Roane County with respect to radio broadcasting and 
what experience or exposure have you had in connection with it? 
A. Of course, I even had monthly financial reports from WHBT since 
we became their banker. Before that, the civic leaders of Rockwood 
thought they should have a radio station, and I made a study of the 
economy and possible sources of income for it. 

Our county is peculiar in that it has about a 40,000 population. 
It has four towns: Kingston, Harriman, South Harriman, and you 
might say. Midtown and Rockwood, and really that is five towns, al- 
though South Harriman has been included in Harriman census. 

We have three newspapers, and the communities are entirely 
too jealous of each other for small towns and we had a small bank 
that we are having to spend money for advertising and all of the 
media, in all of the media; that meant that a bank that had to be 
advertising in one newspaper was advertising in three, 
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and it was. advertising through one radio station when it considered 
one for Rockwood; it would have been another financial burden for 
us if we kept up our program. 

It is really a conclusion on my part based on economy of the 
town and on what the merchants would spend, but I earlier con- 
cluded— 
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MR. LETTERMAN: If he is about to give conclusions, I ob- 
ject to it. 

PRESIDING EXAMINER: Yes. 

MR. LETTERMAN: In other words, it is a recital, your Honor; 
I take it he is being qualified for some purpose or another, but I 
wouldn’t want to sit here and have my silence be understood that 
I am acquiescing that he has the requisite qualifications to give opin- 
ions in this proceeding; so if he does give an opinion at this point 
in time or conclusion which is in the form of an opinion, I would 
like my objection noted if he gives any such opinions until such 
time as his qualifications are shown. 

PRESIDING EXAMINER: I suggest, Mr. Letterman, you make 
objection to specific answers. So far the only conclusion that Mr. 
Burn has mentioned is that the towns are entirely too jealous of each 
other. I think that is a conclusion that can be drawn by a person 
in Mr. Burn’s position, certainly. He could tell us about the com- 
munities’ general spirit and morale and that in itself does not tres- 
pass on any real expert-opinion 
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territory. 

MR. LETTERMAN: Your Honor, fine; I understood that would 
be the case with respect to that one comment of Mr. Burn. How- 
ever, I did—in other words, if I am committed to raise my objection 
after the statement is made, that is all right. 

PRESIDING EXAMINER: All right, yes; I won’t expect you 
to jump in and cut off Mr. Burn. Let us see what Mr. Burn says and 
then you may move to strike. 

THE WITNESS: Well, the economy of Rockwood would not 
support as it should be necessarily supported, a radio station. 

MR. LETTERMAN: I object. 

PRESIDING EXAMINER: Yes, that objection is sustained and 
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it is stricken. We need more of a foundation, Mr. Kenkel, than that, 
than has already been'stated for that conclusion. 
BY MR. KENKEL: 

Q. As the result of your consideration of the factors that you 
have testified to, sir, did you come to a conclusion? A. I did come 
to a conclusion, and based on that conclusion, I solicited Mr. Crow- 
der to put in a studio in Rockwood to be operated through the Har- 
riman transmitter. 

Q. And did you have a conversation with Mr. Crowder at the 
time? A. Well, the same argument I would have advanced here if 
I could, I gave to him. 

Q. Do you recall what you told him at that time? 
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A. Yes. 
Q. Could you tell us what you told him? A. Well, I just told 


him— 

PRESIDING EXAMINER: All right. 

THE WITNESS: I told Mr. Crowder that the total revenues to 
a radio station in Roane County should be channeled through one 
organization because it could serve properly and should not be 
divided between two overheads and two expenses of operation. 

He agreed; at least he leased the facility from me. 

MR. BILGER: I move to strike “He agreed.” 

PRESIDING EXAMINER: Do you move to strike the whole 
statement? 

MR. BILGER: No; I move to strike the words “He agreed.” 
I understand the witness was testifying to a statement he made to 
Mr. Crowder. 

PRESIDING EXAMINER: I understand. I was wondering if 
there was a motion to strike that as a hearsay declaration, in any 
event, and since, or as an adoptive admission it might be one thing. 
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If Mr. Burn is now testifying that Mr. Crowder agreed to this, that 
might be in the nature of an admission; I don’t know whether that 
argument is advanced. 
MR. BILGER: I shall advance it and move to strike it on that 
ground. 

MR. KENKEL: Your Honor, I don’t see the hearsay problem 
here you have raised. The person with whom the conversation was 
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held is the applicant. Let the record show that the applicant is in 
the room here and of course the applicant’s counsel has every right 
of cross-examination. I can’t see the hearsay problem. 

PRESIDING EXAMINER: The hearsay proposition is that Mr. 
Burn makes a statement of a fact. Now, it is made in the presence 
and to the party in this case, the Opposite party. The opposite 
party says Mr. Burn agreed to it. That is not more than an adop- 
tive admission. That is an actual admission on those facts. 

Now, to that extent, if Mr. Crowder did not challenge that in 
any way and say he built the studio in Rockwood, I think that may 
stay in the record on that basis. Now, this is the testimony of Mr. 
Burn. Now, he may be cross-examined on it, Mr. Bilger. 

MR. BILGER: Well, my motion to strike— 

PRESIDING EXAMINER: As a conclusion, “‘he agreed’? 

MR. BILGER: Correct. 

PRESIDING EXAMINER: Yes, I agree that must be stricken. 

MR. KENKEL: The single word “agreed”? 

PRESIDING EXAMINER: Yes. May I say Mr. Burn may tes- 
tify to the conversation or lack of conversation that Mr. Crowder 
had with him. He should not testify to conclusions. 

MR. LETTERMAN: But, your Honor, my concern with the 
testimony just given is that I want to be sure that it is going into 
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the record only as Mr. Burn’s personal viewpoint on the subject of 
the competition in the area, the subject of the station of the area, 
only as to his particular viewpoint. 

PRESIDING EXAMINER: Except insofar as we have any ad- 
missions here. 

MR. LETTERMAN: Well, that is different—with respect to the 
admission. I am talking about the economic predicate for the con- 
versation between the two gentlemen. As long as he is testifying 
as to his own personal views as to what the competitive situation is, 
what the economic situation is, I do not object to that. But I, in 
other words, I am drawing a distinction between such testimony and 
opinions or conclusions of the gentleman. 

PRESIDING EXAMINER: All right; I suppose any witness tes- 
tifies merely to his personal opinions, and he is not appearing here 
in an official capacity. Mr. Burn is testifying as an individual. 

MR. LETTERMAN: Not as an expert. 

PRESIDING EXAMINER: Well, I don’t know; if Mr. Kenkel 
can qualify him as an expert on the economy of the area, that would 
be another story. I can’t make a ruling on that point now. But in 
any event, Mr. Bilger’s objection is sustained and the statement “He 
agreed” is stricken. Now we must get the conversation in itself or 
as much as Mr. Burn remembers. 
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BY MR. KENKEL: 
Q. Mr. Burn, directing your attention to that conversation, 
what, if anything, did Mr. Crowder say or do as you— A. He made— 
PRESIDING EXAMINER: One second. 
MR. LETTERMAN: If you are going to testify to a conversa- 
tion, could we place it in time? 
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THE WITNESS: I am not going to answer as to the conversa- 
tion but say he executed a lease for the building, for the studio. 

PRESIDING EXAMINER: All right; let’s get the entire scene, 
as it were. Let’s see what happened. All right; when it pecs 
as Mr. Letterman says; the year and so forth. 

BY MR. KENKEL: 

Q. Was there more than one conversation? A. Several and 
telephone conversations and in my office, too; I don’t think I was 
in his office. 

Q. Your office was where? A. The main office of the bank, 
Rockwood, Tennessee, the corner of Rockwood Street and Cham- 
berlain Avenue. 

Q. Can you fix the conversation in point of time, sir? A. Well, 
I don’t remember exactly the term of the lease. I do know that the 
lease extended beyond the time, a few months beyond the time that 
WRKH began operation. The studio was vacant a few months. 
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MR. LETTERMAN: That does not help, your Honor’ as to 
dates. 

THE WITNESS: I would be glad to obtain a certified ¢ copy of 
the paper and file it here. 

PRESIDING EXAMINER: No, Mr. Burn; you make your best 
effort to tell us about when this happened. 

THE WITNESS: I would say it would be 19—well, it is 10 
years ago since most of these things took place and this lease was 
executed or the premises were leased, I think, five years before that 
by WHBT. But I don’t know whether it was a five-year lease 
or three-year lease. 

PRESIDING EXAMINER: Mr. Letterman. 

MR. LETTERMAN: So I might be clear, are we talking about 
a conversation that occurred approximately 15 years ago? 
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THE WITNESS: Either 13 or 15. That is the time that WHBT 
came into Rockwood with a remote studio, in our bank building. 

PRESIDING EXAMINER: All right. This occurred, this lease 
was executed in whose office, Mr. Burn? 

THE WITNESS: In our office, I would say in our office in the 
bank building, because I mailed it to them and they could have been 
signed and mailed back. 

PRESIDING EXAMINER: In what town? 

THE WITNESS: In Rockwood. Rockwood and Harriman are 
about 10 miles apart all in the same county. 

PRESIDING EXAMINER: All right; let’s continue, then. 
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BY MR. KENKEL: 

Q. Subsequently, sir, to this leasing of the office—Strike that; 
I will start again. What, if anything, did the bank do when the lease 
was signed? A. We spent thousands of dollars, three or four thou- 
sand dollars to convert the third floor, which had no windows in it, 
into what we thought was a model small-town studio, insulated walls, 
and windows were put into the studios at a certain angle and things 
of that nature, which I, as a layman probably don’t understand but 
know they did do it. 

Mr. Crowder outlined or set up exactly what he wanted in the 
way of a facility, and we built it. 

Q. Did you have occasion on other occasions to have a conver- 
sation with Mr. Crowder concerning radio broadcasting with particu- 
lar respect to the economic aspects thereof? A. I saw him in our 
building every few days and visited with him occasionally, more 
socially than business, of course, but I kept contacts with him. 

Q. Now directing your attention, sir, to a subsequent year, did 
there come an occasion when you had a conversation with Mr. Crow- 
der concerning radio broadcasting? A. Well, about 10 years ago, 
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some financial interests from McMinnville, Tennessee—and that is in 
middle Tennessee, about 100 miles west of Rockwood—and they 
came into the Rockwood picture and obtained a license ultimately, 
of course 
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maybe a building permit first, and they started a radio station now 
known as WRKH; Rockwood, McMinnville, and Harriman, WRKH; 
and about that time it became known that Mr. Crowder was either 
selling or negotiations had some existent status, was selling WHBT, 
and I believe the new station at Sweetwater, Tennessee, he put in, 
WDEH I think are the call letters; and I, in a conversation with Mr. 
Crowder, told him I still—well, I am about to get into my opinion 
again—that I regretted seeing another station come into Rockwood, 
because of the factors that I had already discussed with him, that 

I had not changed my judgment; and his comment on that was that 
he had learned the hard way that you could not make money on 
radio stations through operations, that you made money on radio 
stations by getting a license, building a good volume of gross income, 
by implication anyway, you had to, to do it, through a ae and 
then selling the station. 

That was the reason he was not concerned with local competi- 
tion. He didn’t propose to operate a station anyway other than un- 
til the time he could sell it. 

Q. Do you recall the place? A. I naturally had a lot of con- 
versations with him, and I think it was in the front lobby of the 
bank, the main office of the bank. 

Q. You place it about 10 years ago? A. Yes, about 10 years 
ago this spring. 
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Q. Now, sir, were there other occasions when you discussed 
radio business and radio economics with Mr. Crowder? A. Well, we 
had conversations of a general nature, particularly after he filed an 
application for what is now WXXL. He had told me in his previous 
conversations the McMinnville was virgin territory, a small town that 
had no station, to get you a license and franchise and, as I say, build 
it up. 

Well, when I brought the note on WHBT, I presumed that was 
the purpose of the financing, was to go into some other territory, 
because I was somewhat flabbergasted when he, in a few weeks, filed 
an application for a station to compete with the very station on 
which he had sold me the notes that had the lien. 

MR. BILGER: I object. 

PRESIDING EXAMINER: Yes. Do you move to strike? 

MR. BILGER: I do. 

PRESIDING EXAMINER: That is granted and the motion to 
strike is granted; that is, “I was flabbergasted” and so forth is 
stricken. 

THE WITNESS: The— 

MR. BILGER: There is no question pending. 

BY MR. KENKEL: 

Q. You said you bought the notes. Individually or the bank? 
A. The bank. 

Q. What note was this? 


[Tr. 381] 


A. That was the note tha? Mr. Crowder had taken as the lien 
on WHBT when he sold it. That is when he sold WHBT to Folk- 
ways Broadcasting Company, Inc. 
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Q. Did there come a time, Mr. Burn, after the bank bought 
the note, that you learned that Mr. Crowder had filed an applica- 
tion for another station in Harriman? A. Yes. 

Q. And what, if anything, did the bank do? A. Well, we came 
into this case with a petition, objecting to the new station. 

Q. After the objection was filed, did you have any conversa- 
tions with Mr. Crowder concerning it? A. I asked him why he un- 
dertook to bring a third station into Roane County instead of going 
into a town that had no radio station, that he had told me would 
be his policy, and he said that the management of WHBT was so in- 
competent that they undertook to operate a metropolitan station 
in a small town, that they had changed the location of the station 
on the dial from the middle of the dial to the far right and that they 
had gone from 5,000 watts power, I believe it is that, and that the 
tubes they used so many times were not the tubes used when he op- 
erated the station and that there was a certain mortality among the 
tubes due to lightning or wear and tear and that one item was a con- 
siderable expense to the station and the policy of management of 
that sort would ultimately create a serious financial 
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problem and that he wanted WXXL to be in position to fill the void. 
Now, the words “fill the void” are my words and not his. 

PRESIDING EXAMINER: Do you remember exactly what he 
said, to the best of your ability, Mr. Burn? 

THE WITNESS: Well, the main thing he did tell me was the 
cost of the tubes and also the change of the location on the dial. 
That is the material part of the conversation. 

PRESIDING EXAMINER: Thank you. 

BY MR. KENKEL: 

Q. Do you recall when this conversation occurred? A. I don’t 

know whether it was before or after we filed our exception. I saw 
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him in Harriman at some kind of a meeting, and I thought it was 
not appropriate for me to ask him why he changed his policy. 

Q. After that occasion, were there any other discussions con- 
cerning economics or financial aspects? A. 1 don’t believe so. I 
don’t recall any. 

Q. Did you ever have any conversations with Mr. Crowder on 
other occasions when you recall such subject matters were discussed? 
A. Not with reference to radio stations. 

MR. KENKEL: That is all I have. 

MR. LETTERMAN: May I ask one question for clarification? 

PRESIDING EXAMINER: Surely. 

MR. LETTERMAN: Did you purchase a note without recourse? 
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THE WITNESS: Yes, I did, reluctantly. Now I know why it 
was that way. 

MR. BILGER: Are you finished with the witness, Mr. Kenkel? 

MR. KENKEL: Yes. 

PRESIDING EXAMINER: Mr. Bilger. 

CROSS-EXAMINATION 
BY MR. BILGER: 

Q. Mr. Burn, when did you first meet Mr. Crosthwait? A. It 
was a year or two before he ever came to Harriman to operate 
WHBT. 

Q. Will you place the year, please? A. No, I can’t fix that 
year. 

Q. When did he come.to Harriman to operate WHBT? A. Well, 
I would say about three years, two to three years after Folkways 
bought it. There was another man that operated it that came out 
of WSM in Nashville. 

Q. In 1956, Mr. Burn, when WHBT was sold by Mr. Crowder 
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to what was known at that time as Folkways Broadcasting Company, 
you had no connection with it, did you? A. No. 

Q. And do you know who at that time composed Folkways 
Broadcasting Company, who the stockholders were? A. Only by 
hearsay. 

Q. Well, it was not Mr. Crosthwait, was it? A. No; two coun- 
try music men out of Nashville. 
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Q. I don’t know if they were country music men, but the 
names were Messrs. Snow and Tubbs? A. Yes. 

Q. You had no connection with them? A. Well—_ 

Q. Your bank has no money involved? A. I loaned those men 
money as an individual. 

Q. Did your bank or you personally? A. Yes; I never loaned 
any money. It is always the bank; I had no money. 

Q. Let us distinguish for the record between you personally 
and the bank. A. When I say, “I loaned it,” I mean I, as an officer 
of the bank, loaned it. I am the loan officer. 

Q. Are we talking about the First National Bank and Trust 
Company of Rockwood? A. Yes. 

Q. Is your testimony now that that bank loaned‘ money to 
Messrs. Tubbs and Snow, Folkways Broadcasting? A. I think the 
notes were generally made in the name of the individuals. I know 
that Clarence Snow sent me his personal financial statement and 
asked me to keep it in my personal box. 

Q. So at that time, your bank, then, was a lender, in 1956? 
A. Possibly, at least during the time that those two men 
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were the essential stockholders I had financial dealings with them. 
Q. Were you aware at the time that Mr. Crowder had taken 
back a mortgage and a note on that property when he sold it to 
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Folkways Broadcasting? A. I don’t know when I learned it but of 
course you know I later bought, or the bank later bought the note. 

Q. I know your bank did. Now, there came a time, did there 
not, Mr. Burn, when the then Folkways Broadcasting Company sold 
the radio station to Mr. Crosthwait and others? A. I wasn’t in on 
any of those negotiations. 

Q. Well, is it not a fact that that is the note that your bank 
bought, was the Crowder note at the instigation of Mr. Crosthwait 
when it was refinanced? A. Well— 

Q. Is that not a fact, Mr. Burn? A. The note was of the Folk- 
ways Broadcasting Company, Inc. 

Q. Through Mr. Crowder? A. And I did buy that note. 

Q. But you bought it at the instigation of Mr. Crosthwait, did 
you not? A. I think Mr. Crowder had been negotiating a sale to 
me of the note at times before that. 

Q. Is it your testimony that Mr. Crowder came to you, to your 
bank, to discount that note? 
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A. He came into my office at the bank to sell it to us—he and 
his wife. 

Q. When was that, sir? A. Well, about the time we took it 
over. 

Q. When was that? Can you fix a date? A. About 10 years 
ago, 10 years ago this spring. 

Q. And did you buy the note, then discount the note directly 
from Mr. Crowder? A. Yes. 

Q. What was the discount price? A. Well, of course, the loan 
I took at its face value and it was between 20 and 25 thousand dol- 
lars. 

MR. LETTERMAN: I don’t understand the answer. How 
much was the face value of the note? 
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THE WITNESS: Well, I am talking from memory; I said it was 
between 20 and 25 thousand dollars, and I think it was 23 ,000 and 
some hundred dollars. 

MR. LETTERMAN: What did you pay for it? 

THE WITNESS: That is what I paid. A banker, when he dis- 
counts a note, takes the note. He does not shave the principal. I 
paid him the unpaid principal on it. 

BY MR. BILGER: 
Q. You paid to Mr. Crowder? A. Yes. 
Q. That freed the Folkways property from the lien that 
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note represented, did it not? A. Yes, but I took another note 
directly from them. 

PRESIDING EXAMINER: When you say “‘a lien that note rep- 
resented,” was that the note that accompanied any sort of a mort- 
gage? 

THE WITNESS: Yes. It was a chattel mortgage on personalty 
and a deed of trust on realty. 

PRESIDING EXAMINER: I see; and the assignment : of the 
note carried with it the assignment of the security? 

THE WITNESS: That is right. 

BY MR. BILGER: 

Q. Now, was this part of a purchase of Folkways by Mr. Cros- 
thwait? A. Not that I know of. I never heard that. As far as | 
know, he had already traded with those people, with the Nashville 
interests. 

Q. I don’t follow your answer. What do you mean, “‘Nash- 
ville interests”? A. These two country music boys that owned the 
controlling stock. I don’t know that when Mr. Crosthwait came 
there that he even bought the station. I thought he came as man- 
ager for them. 
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Q. Is it your testimony, then, that you discounted or paid off 
the Folkways note for Mr. Crowder at Mr. Crowder’s request and 
that it had nothing to do with the purchase of Folkways by Cros- 
thwait? 
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A. I say it was probably concurrent but, as far as our bank 
was concerned, we were not helping out with any purchase. 

Q. Were you approached at that time—and by “that time”’ I 
mean when Crosthwait purchased WHBT from what you termed the 
country music owners—were you approached by Crosthwait to 
finance that purchase? A. No. 

Q. Did you at any time lend money to Mr. Crosthwait to buy 
the radio station? A. No, sir. 

Q. Were there any other stockholders? A. No. 

Q. Does your bank have a copy of the notes you bought? A. 
I have an idea we still have it. 

MR. BILGER: May I request, Mr. Examiner, through you, that 
Mr. Kenkel produce the note. 

THE WITNESS: Can we furnish a photostatic copy if we have 
it? 

PRESIDING EXAMINER: All right, surely; I don’t expect the 
bank to furnish the original, no. 

Mr. Kenkel, can we ask, then, through Mr. Burn, whether that 
note will be furnished? Mr. Burn, as I gathered, is willing to furnish 
a photostatic copy. 

THE WITNESS: It has been refinanced twice. But it is not 
our practice to release any lien until the final payment has 
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been made, so I presume that that note is still in our files. 
PRESIDING EXAMINER: I see; all right. Then a photostatic 
copy of that note will be produced. 
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MR. KENKEL: Yes, if it still exists. 
PRESIDING EXAMINER: If it exists; all right. 
BY MR. BILGER: 

Q. You said it was refinanced twice? What was refinanced 
twice? A. Well, the finances of WHBT were involved and had con- 
siderable current debts other than the first lien. 

Q. Then your answer to my question is: WHBT was refinanced 
twice? A. Yes, it was. 

Q. All right. This was after what period? A. I nave an idea 
it was shortly after the purchase of the note from Mr. Crowder. 

Q. When did you purchase the note? A. About 10 years ago. 

Q. In 1961, wasn’t it? A. That would be six years ago. 

Q. It would be. A. The record will speak for itself. 

Q. I am asking from your memory. You testified here, Mr. 
Burn, about conversations going back 13 years. This is one involving 
a considerable sum of money with your bank over in 
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Rockwood. I am asking you if it is not a fact— A. About 
six years ago we set up a new note on other securities of WHBT. 

Q. Is it not a fact, Mr. Burn, it was 1961 that you acquired 
the Folkways note running to Mr. Crowder? A. I would presume 
that is correct, but I don’t know. 

Q. You don’t know? A. I think it is correct. 

Q. And you are changing your testimony about “10 years ago” 
in that aspect? A. No. 

Q. Well, was it 10 years or was it six years ago? A. About 
the purchase of the note? 

Q. Yes. A. After I purchased the note, Folkways some 
to make payments on it, but got deeper and deeper involved and 
eventually we refinanced the whole thing. How long it was at the 
time the bank bought the note until we refinanced the whole pro- 
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gram, I don’t know, but the bank’s records will show, and I will be 
glad to get a copy. 

Q. Iam sure the bank records will show it, but you don’t have 
a memory of it, is that correct? A. I am not certain as to the date, 
no. 

Q.' What was the face amount of the note? A. I don’t recall. 
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PRESIDING EXAMINER: Between 20 and— 
THE WITNESS: I think it was between 20 and 30 thousand. 
PRESIDING EXAMINER: I thought it was between 20 and 


25. 

THE WITNESS: That was unpaid balance, and they had been 
paying on it three or four years. 

PRESIDING EXAMINER: All right; thank you. 

BY MR. BILGER: 

Q. Is it not a fact, Mr. Burn, that the face value of that note 
was $70,000? A. $70,000? 

Q. Yes. A. And it had been paid down to $23,000. 

Q. ;I am asking you if it is not a fact it was $70,000. A. I 
don’t recall. 

Q. You don’t remember? A. No, I have no reason to recall 
that amount. The only amount I was interested in was the unpaid 
balance and security. 

Q. , You did have some reason to recall a casual conversation 
you testified to, 13 years ago? 

PRESIDING EXAMINER: Now, is that a question? I don’t 
think that question can be answered by the witness. That can be 
made in argument. All right; that question is stricken. 

MR. BILGER: I withdraw the question. 

PRESIDING EXAMINER: All right. 
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BY MR. BILGER: 

Q. Would you say, Mr. Burn, that it was your interest in pre- 
venting the radio station from being established in Harriman, that 
your interest stems from the position of your bank as a lender? A. 
The kind of competition that Mr. Crowder anticipated giving would 
have been quite detrimental to any loan to any other station. 

MR. BILGER: I move to strike the answer as not responsive 
to the question. 

PRESIDING EXAMINER: Mr. Bilger, I think it is Tather 
responsive and I think it is about as much as you can get here. What 
Mr. Burn has testified is that he is a creditor of WHBT, or the prin- 
cipals of WHBT, and you may draw the inference that he has an in- 
terest in seeing that WHBT is saved from competition so that it-can 
pay off that note. Let’s ask about the balance on that note and so 
forth. Then from that you may draw the appropriate argument. I 
think you may establish interest by the Rockwood bank, certainly. 

MR. LETTERMAN: I think he just admitted, your Honor, his 
answer was an admission his interest was protecting their loan. 

PRESIDING EXAMINER: Of course, but let’s find out the de- 
tails, how much is involved yet, how much of a loan is still outstand- 
ing and so forth. 

MR. BILGER: Mr. Examiner, I have attempted “‘back in 1961” 
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and this witness does not even know the face value of it. 

PRESIDING EXAMINER: But he might recall what the 
amount now is outstanding. 

Mr. Burn, do you recall? 

THE WITNESS: You see, we have made a third refinancing. 
We refinanced it twice. Now, the first time, the time that the gen- 
tleman is talking about there, we took a note for $25,000 for the 
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reason that that was our loan limit and the interest was set up in 
a separate note of approximately $6,000. 

PRESIDING EXAMINER: Was that back interest? 

THE WITNESS: No; that was interest that would accumulate 
over the term of the loan and the examiners will let us carry interest 
notes without creating what we call an overline. 

PRESIDING EXAMINER: I see; that is, that your loan limit 
was not infringed upon? 

THE WITNESS: That is right. So as soon as the $25,000 had 
been liquidated, then they started, they paid off in a short time the 
interest note, the second note, all in the same mortgage, of course, 
and then we had issued debentures concurrent with that first note, 
that we made directly, the first direct loan, and it was then I took 
a first mortgage, a new first mortgage and paid off the debentures. 

PRESIDING EXAMINER: I see. Now, can you recall about 
how much is outstanding of that loan as of today? 

THE WITNESS: I think it is $23,000. 
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PRESIDING EXAMINER: $23,000. All right. Mr. Letterman. 
MR. LETTERMAN: May I have a point of clarification? 
PRESIDING EXAMINER: Surely. 

MR. LETTERMAN: Mr. Burn, did you say that the original 
$25,000 that you set up in the separate account was liquidated, was 
paid. 

THE WITNESS: Yes. We paid that, that WHBT then liquidated 
the first lien and it left debentures outstanding. 

MR. LETTERMAN: So that the note sold to you by Mr. 
Crowder was eventually paid in full, and what we are talking about 
now is certain refinancing by the station at later dates, is that cor- 
rect? 

THE WITNESS: That is correct. 
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MR. LETTERMAN: Thank you. 

PRESIDING EXAMINER: When you say “paid in full,” ”” was 
it paid by WHBT coming in and handing you the cash amount, or 
was it paid through the refinancing? 

THE WITNESS: It was paid by operating earnings. 

PRESIDING EXAMINER: Of the station? 

THE WITNESS: During the first five years that the mor oaes 
was outstanding. 

PRESIDING EXAMINER: I see. 

BY MR. BILGER: 

Q. If I understand it correctly, this note you say you purchased 

from Mr. Crowder was purchased as a part of the 
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refinancing instigated by then owners of WHBT? 

MR. KENKEL: I think he mischaracterized the witness’s testi- 
mony. 

MR. BILGER: I withdraw it. I thought that is what he said. 
Now I will ask another question. 

BY MR. BILGER: 

Q. The note you said you purchased from Mr. Crowder: ‘was 
in fact, was it not, Mr. Burn, a part of the refinancing instigated by 
Folkways Broadcasting Company, then owned in major part oY Mr. 
Kenneth J.—I think it is—Crosthwait? 

PRESIDING EXAMINER: All right, Mr. Letterman. 

MR. LETTERMAN: I don’t think the question is clear i in con- 
text with the testimony, because the gentleman talked about two 
refinancings. Now, if there were a third— 

MR. BILGER: I will fix the time. 

BY MR. BILGER: 

Q. I show you now, Mr. Burn, Commission’s duplicate docket 

in this proceeding, and I ask you to look at what purports to be a 
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Petition, to Deny filed by the First National Bank and Trust Com- 
pany of Rockwood over what purports to be the signature of Harry 
T. Burn, and an affidavit signed by one Harry T. Burn on 7 Decem- 
ber 1962. Is that the original of your signature? A. Yes, I signed 
this. 

Q. You signed it? 
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A. Yes, and I sent the facts to the gentleman that drafted it. 

Q. Now, this was, was it not, Mr. Burn, a petition to the Com- 
mission to deny WXXL’s application to build a radio station? A. 
Yes, sir. 

Q. And, subsequently, you—Well, what happened to this peti- 
tion? A. This petition here? 

Q. Yes. A. I presume it is still in the hearing here. 

Q. The question was phrased badly. I will do it this way: Is 
it not a fact the Commission denied you standing to continue your 
protest? A. I never heard that. 

MR. BILGER: I think the record will reflect it, and I will get 
it out. 

PRESIDING EXAMINER: All right. Is there a memorandum 
opinion and order? 

THE WITNESS: Possibly. There is one thing I would like— 
they keep talking about the Crowder note and the subsequent notes, 
and because of the perils of bankruptcy, we never consider a note 
paid when it is refinanced; we always hold the old papers and date 
our lien back to the time we first came into the picture. 
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PRESIDING EXAMINER: Now may I ask this, then, Mr. Bil- 
ger: Is there a memorandum opinion and order by the Commission 
denying the bank’s standing? 
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MR. BILGER: There is, yes. 

PRESIDING EXAMINER: All right. I will take official notice 
of that, of course. 

MR. BILGER: Thank you. I am sure Mr. Kenkel will agree 
that is what happened. 

MR. KENKEL: Yes. 

MR. LETTERMAN: It appears, your Honor, that 2 FCC 2d, 
commencing at page 320, appearing at page 328 is the order clause 
of the Commission. 

PRESIDING EXAMINER: All right; thank you. 

BY MR. BILGER: 

Q. Mr. Burn, I direct your attention to the Petition to Deny, 
paragraph 2, to the statement that I shall now read: “When Mr. 
Crowder sold the notes to the bank on May 2, 1961, he did not in- 
dicate that he was planning to file for another radio station in Har- 
riman.” Is that a correct reading? A. I presume it is. 

Q. Well, read it and see? A. Well, I read it, I read it as you 
read it. 

Q. Is it correct? A. Well, yes; I wouldn’t have bought the 
note if— 

Q. I want to know if the statement is correct. 
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PRESIDING EXAMINER: Now what is it? 

THE WITNESS: I wanted to say I would not have bought the 
note if he disclosed to me he was going to file another application 
in a few weeks. 

MR. BILGER: I move to strike that. 

PRESIDING EXAMINER: All right; that is stricken. That is 
not responsive to the question. All right; now the question is: Is 
your reading correct or is that statement correct? 
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BY MR. BILGER: 

Q. Is my reading correct? 

MR. KENKEL: I am going to object. It is out of context. I 
think there is more there. Why don’t you let the witness read it all. 

MR. BILGER: Mr. Examiner, this is on cross-examination, and 
he may come back if he wishes. 

PRESIDING EXAMINER: You are perfectly correct, Mr. Bil- 
ger. All right, the entire document, of course, can be put in because 
the context is important, but I think that is for you, Mr. Kenkel. 

BY MR. BILGER: 

Q. Now, is that the note that you purchased from Mr. Crow- 
der that we have talked about this morning? A. I think so. 

Q. You think that is the note. And at that time on May 2, 
1961, is it not a fact that Mr. Crosthwait was engaged 
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in refinancing WHBT? A. He could have been. 

Q. Through your bank in Rockwood? A. All of these mat- 
ters happened in a month or two months or three months. 

Q. Well, is it not a fact, Mr. Burn, that Mr. Crosthwait 
approached you to inquire whether your bank in Rockwood would 
purchase the Crowder note then outstanding as a part of its refinanc- 
ing plan?: A. I would have had to have that note to have ever con- 
sidered any refinancing. 

Q. Did not Mr. Crosthwait approach you with that proposi- 
tion? A. I don’t recall that. 

Q. You don’t know. Is it not a fact on May 2, 1961, Mr. 
Crosthwait was present with you and with Mrs. Crowder when you 
bought the note? A. Not at the time of the negotiation with the 
Crowders. 

Q. At the time the note was bought, is it not a fact? A. No; 
Mr. Crosthwait might have—Of course, I could not have bought the 


JA 725 


note and would not until Mr. Crosthwait was entirely agreeable. He 
was the maker and I would have had to have had his SDEa ora before 
I could buy it. 

Q. Yes. Do you know a Mr. Floyd Hutchinson? A. Yes. 
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Q. He is an attorney in Rockwood, is he not? A. Yes, in my 
office. 

Q. And in 1961, he represented First National Bank and Trust 
Company of Rockwood, he represented them in 1961 in this trans- 
action? A. Yes, he probably drew some papers. 

Q. In this transaction, the purchase of the note? A. | don’t 
know if he had anything to do with the sale of the Crowder prop- 
erty. I don’t see why he would have. He might have drawn some 
papers in those same weeks or months with reference to this new 
mortgage. — 

Q. He may have, but you don’t know? A. Well, we have at- 
tomeys for the bank and they are McCluen and Cooley and also Mr. 
Floyd Hutchinson is in my office. I still have my law. office, 
although I don’t practice, on the second floor of the bank building, 
and Mr. Hutchinson works in my office and we send papers to both 
attorneys. 

Q. Then was it after May, 1961 that another Peanancine oc- 
curred, refinancing of WHBT? A. There was one EES occur- 
red about a year ago. 

Q. That is one. Were there any others? A. You see, the first 
was the Crowder debt, and then when we got it and the station was 
heavily involved, we set up a new program and a new mortgage, new 
papers, but we didn’t, we just held the old papers as collateral for 
the new, and then at the 
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end of five years we made a new first lien to pay off the debentures. 

Q. They had paid down the original commitment over a five- 
year period, is that so? A. As to the bank, yes. 

Q. Pardon? A. As to the bank; the bank was paid. 

Q. Yes. Then there was some additional refinancing, you said, 
last year? A. Yes. 

Q. How much money does the licensee of WHBT owe to your 
bank in Rockwood? A. I would say about 23,000 and some hund- 
red dollars. 

Q. As of now? A. Yes. 

Q. Now, you have another branch, don’t you, over in Living- 
ston? A. A bank? 

Q. No;1am sorry. Not Livingston; a bank in Kingston? A. 

It is in the same county as the other and it is a branch. We have 
one in Harriman. 


Q. I will get to that if you give me a moment, Mr. Burn. Now, 
you testified, I think, that you entered the banking business—about 
what year? A. Well, my father and I opened the Bank of Niota on 
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August 11, 1916, and in 1930's, the Sweetwater Bank and Trust 
Company got involved and my brother and I bought that bank and 
spent four years rehabilitating it. 

Q. Excuse me, please, Mr. Burn. I intended to ask you when 
you got in the banking business in Roane County. A. Well, I have 
been a director of the First National Bank, the former name before 
it became ‘“‘and Trust Company” since the thirties, over a quarter of 
a century. 

Q. That is the one in Rockwood? A. Yes. Then it was man- 
aged and largely controlled by my uncle. When he became 75 years 
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old and married his childhood sweetheart, he asked me to come over 
and take over the bank, and that was November, 1950, 

Q. 1950. 

MR. LETTERMAN: Asa point of reference on this, I would 
like to know your date of birth. 

THE WITNESS: My birth is November 12, 1895. 

BY MR. BILGER: 

Q. Now, in 1950, you were then a director of a bank in Rock- 
wood? A. And had been for 25 years. 

Q. First National Bank and Trust Company of Rockwood; is 
that the full name? A. Maybe I can explain, because the name 
changed during the years. When I went to the bank, it was the First 
National 
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Bank in Rockwood, and then we changed the name four or five 
years ago to First National Bank and Trust Company of Rockwood, 
and then about a year ago we dropped the words “of Rockwood” 
and we are now the First National Bank and Trust Company. 

Q. What was the name of it in 1950? A. First National Bank 
of Rockwood. | 

Q. Now, what capacity did you occupy at that time in that 
bank? A. President, Chief Executive. 

Q. You were a director? A. Yes, too. 

Q. Did you have any stock? A. Yes, I had to, to be a director 
in a national bank. 

Q. You see, I don’t know. Will you tell us how much you 
had? A. Yes, you do. 

Q. How much stock did you own in it, percentagewise? A. 
In those days? 

Q. In 1950. A. I would say 2 percent. 

MR. BILGER: All right. 
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PRESIDING EXAMINER: That is cumulative voting in national- 
bank stock? 

THE WITNESS: It always has been. 

PRESIDING EXAMINER: Yes, by statute. 
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THE WITNESS: By statute. 
BY MR. BILGER: 
Q. Now— A. I bought, my family and I bought control of 
the bank about three years ago. 
Q. Now— A. When I say “control,” I mean operating control; 
about 40 percent of the stock. 
Q. So now you have operating control of the bank’s stock? 
A. Well, there is a trust agreement among five or six larger stock- 
holders. 
Q. And you are Chairman of the Board, I heard you say? A. 
Yes. 
Q. And you are Trust Officer? A. Yes. 
Q. Are you anything else? A. Of the bank? 
Q. Yes. A. Iam a director, member of the Executive Com- 
mittee, Chairman of the Board and Trust Officer. 
PRESIDING EXAMINER: Let us take a five-minute recess. 
(Whereupon, at 11:20 a.m. a recess was taken until 
11:25 a.m.) 


(Tr. 405] 


PRESIDING EXAMINER: Let us go back on the record. 
Mr. Bilger. 
BY MR. BILGER: 
Q. Before your bank in Rockwood bought the Crowder note 
in 1961, did your bank lend any money to Mr. Crosthwait? A. 
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Some years before that I had purchased from him some notes on 
the radio station in Kentucky, I believe it was Whitesburg, those 
notes were made by the maker and I didn’t see Mr. Crosthwait for 
several months. : 

Q. Did you have any further dealings with him other than the 
Whitesburg situation prior to 19612 A. I make 125 loans a day, 
sometimes, and I don’t recall any, but I don’t know whether he had 
any Occasion to make other loans or not and there are other loan 
officers, too. 

Q. Is Mr. Charles H. Chriss one of them? A. Charles H. Chriss 
was the manager of our Harriman branch and a loan officer and he 
could have had dealings there, I don’t know anything about that. 

Q. Mr. Crosthwait was a customer of your bank before 1961? 
A. I think so, yes, irregularly. 

Q. I show you now from the Commission’s WHBT license file 
a letter dated January 22, 1960, directed to Mr. Crosthwait and 
signed by Charles H. Chriss, Cashier. First National Bank and Trust 
Company. Do you recognize the signature? A. Yes, sir. 
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Q. The letter reads, “We are hereby informing you that you 
have been granted a cline of credit at this bank in the amount of 
$5,000.” A. That is correct. 

Q. It is dated January 22, 1960. A. That doesn’t mean that 
he borrowed the money. 

Q. Is it not— A. That is correct, yes, we gave him a line of 
credit. We do that every day for people. 

Q. I don’t think I have asked you any questions yet. Would 
you wait until I do? 

PRESIDING EXAMINER: That is stricken. 


BY MR. BILGER: 

Q. Now, Mr. Burn, I show you from the Commission’s license 
files for WHBT what purports to be a balance sheet of Kenneth J. 
Crosthwait, received by the Commission on April 6, 1961, and I re- 
fer you, sir, to what is entitled “Other long term liabilities” there 
written is'a statement, note at First National Bank in Rockwood, 
$4,400. Is that your bank? A. Yes, sir. 

Q. Do you have any connection with the First National Bank 
of Harriman? A. None whatsoever, it is a competitive bank. 

Q. And that balance sheet is dated what, sir? A. January 1, 
1961. 
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Q. Now, Mr. Burn, I show you another page from the same 
license file entitled “WHBT Balance Sheet, December 31, 1960.” I 
refer you again to the long term debts. It says “Rockwood Bank, 


$3,960,” is that your bank? A. I don’t know. It doesn’t say First 
National Bank of Rockwood. 

Q. It also states, “F. L. Crowder (original note $60,000 
6/1/56, $26,580.)” Is that the note you purchased in May of 1961 
from Mr. Crowder? A. I would say it is. 

Q. Was that purchase in connection with the acquisition by 
Mr. Crosthwait of 50 percent interest in WHBT? A. I had no part 
in that. 

Q. In other words, your bank did not finance Mr. Crosthwait 
to buy his interest in WHBT? A. Not knowing it was security for 
that purpose. He could have borrowed money as an individual with- 
out discussing its use. 

Q. Do you know whether he did? A. I don’t know. 

Q. Did Mr. Crosthwait or anyone on his behalf ask the First 
National Bank in Rockwood to purchase the Crowder note? A. I 
don’t know. 
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Q. Now, Mr. Burn, over the years you have continued to lend 
money to Mr. Crosthwait, have you not? 
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A. Yes. 

Q. And you have gone personally into business with Mr. Cros- 
thwait, have you not? A. I have an interest in a radio station with 
him. 

Q. Yes, you do. That radio station is WOVE in Welch, West 
Virginia? A. Yes, sir. 

Q. And the name of the licensee is WOVE, Inc.? A.: That is 
correct. 

Q. And in that corporation you are in fact the second largest 
stockholder, are you not? A. I didn’t know that. I think I own 
about 17 percent. 

Q. Are you a director? A. I don’t think so. I may have been 
to start with but on account of self-dealing I don’t think I am a 
director now. 

Q. Are you an officer? A. No, I don’t know that I ever had 
stock in my own name. 

Q. Did you have the stock in someone else’s name? A. My 
son may own stock in it. 

Q. Does he? A. I think so. . 

Q. How much does he own? A. Whatever the 17 percent is. 

Q. You tell me if you know. A. There is always a question 
of making a loan to a 
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corporation that you are an officer in and I think I may have been 
in the corporation to start with and then never did become active 
for that reason. 
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Q. Is it your testimony that your son owns stock in it and not 
you? A. I think that is correct. I think the stock is in his name 
or at least part of it. 

Q. Did you pay for it? A. Yes. 

MR. LETTERMAN: Your Honor, may I ask one question? 

PRESIDING EXAMINER: Surely. 

MR. LETTERMAN: What is your son’s name? 

THE WITNESS: Harry T. Burn, Jr. Let me supplement that 
by saying that I think I still have the stock certificates in my pos- 
session. Whether they have ever been transferred on the books of 
the corporation or not, I don’t know. 

BY MR. BILGER: 

Q. Did your bank lend any money or anyone in your three 
banks lend any money to WOVE, Inc.? A. I don’t think so, directly 
to the corporation. 

Q. What is your son’s name? A. Harry T. Burn, Jr. 

Q. Junior? A. Yes. 

Q. I show you now, Mr. Burn, from the WOVE license file, 
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this document, and ask you if that is your signature? A. That is 
correct. 

Q. Would you mind reading what you have signed? A. I, 
Harry T. Burn, hereby certify that I am the duly elected secretary- 
treasurer of WOVE, Inc., and an attached copy of the by-laws of 
WOVE, Inc., is a true and correct copy of the by-laws as accepted 
by the Board of Directors at which a quorum was present and con- 
tinued throughout the meeting on August 2, 1963.” 

This was entirely correct at the time. 

Q. Thank you. A. Wait a minute. Let me finish. 

PRESIDING EXAMINER: That was dated August 2, 1963. 
What is the situation now? 
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THE WITNESS: Mrs. Crosthwait is the secretary. 

PRESIDING EXAMINER: You are no longer an officer, as 
I gather. 

THE WITNESS: That is correct. 

PRESIDING EXAMINER: —or a director in WOVE, Inc.? 

THE WITNESS: I don’t know about being a director, but I 
don’t think so. The reason I severed my connection was that if I 
ever wanted to loan money to them I couldn’t loan it and be a 
director. 

PRESIDING EXAMINER: I See. 
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BY MR. BILGER: 
Q. I show you now, Mr. Burn, the WOVE license file, in the 
Section FCC Form 314 which was received August 22, 1963 in the 
Office of the Commission’s Secretary. I direct your attention to 


Table 1 and I ask you if the Harry T. Burn listed at 416 West Rock- 
wood, Tennessee is yourself. A. That is correct. 

Q. You are listed, are you not, as secretary-treasurer of WOVE, 
Inc.? A. I was at the time of the organization. 

Q. You are also listed as a director. A. Yes, I was then. 

Q. You are also listed as holding 16 and 2/3 percent of the 
stock. A. I said 17 percent a while ago. 

Q. Does that record say 16 and 2/3 percent? A. It does. 

Q. If I am misstating anything, you are looking at the table, 
you correct me. A. The only thing, this is the story as of that date 
and it is not correct as of now. 

Q. The officers at that time and stockholders and directors 
were Kenneth J. Crosthwait, president and general ea A. 
That is correct, yes. 

Q. He was a director at that time? 
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A. Yes. 

Q. He owned 68 and 1/3 of the stock, did he not? A. Yes. 

Q. One of the other two stockholders was Tommy Brown? 

A. Yes. 

Q. Who owned 7 and 1/2 percent of the stock, is that correct? 
A. That is correct. 

Q. He was not a director? A. Right. 

Q. And was not an officer—I beg your pardon—he was a di- 
rector, he was not an officer. A. That is correct. 

Q. The last stockholder is George Gordon Fulcher. He was 
not an officer, was he? A. That is correct. 

Q. But he was a director? A. Right. 

Q. He owned 7 and 1/2 percent of the stock? A. That is cor- 
rect. 

Q. Is it your testimony that since August 22, 1963, your stock 
picture has changed in this company? A. I still have the certificates 
in my box. 

Q. What does that mean? Do you own the stock or don’t you? 
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A. Well, it depends on—I haven’t delivered them. They are in 
my son’s name and I will give them to him. 

Q. Do you now own the stock as of today? A. I have pos- 
session of the certificates. 

Q. No, sir. Do you own it? 

PRESIDING EXAMINER: Let us get the facts. Let us ask Mr. 
Burn what the situation is. 

MR. BILGER: I am trying to. 

BY MR. BILGER: 

Q. In whose name is the stock registered? A. In the books 
of the company it is in my name. 
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MR. LETTERMAN: It carries with it an equivocation. You 
get it in his books. He says in the books of the company it is car- 
ried in his name. 

PRESIDING EXAMINER: Mr. Burn testified that he has not 
handed the stock certificates over or endorsed the stock certificates— 
I don’t know if there is any testimony on that. 

BY MR. BILGER: 

Q. On the stock books of WOVE, Inc., the stock is listed in 
your name, Harry T. Burn? A. Yes, sir. 

Q. You do have the stock certificates, do you not? A. Yes. 

Q. Have you at any time endorsed them to anyone? A. 
I don’t recall. I told my son I was going to give them 
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to him, but I have not made delivery. 
Q. Is it your testimony that since August 22, 1963, that your 


status as a director in WOVE, Inc., has changed? A. I don’t know 
whether they still carry me on the minutes or not. Those books are 
in Welch, West Virginia. 

MR. BILGER: Mr. Examiner, would you instruct the witness 
to restrain from the gratuitous remarks? 

MR. KENKEL: I think he can give a full answer when it is 
called for. 

PRESIDING EXAMINER: I think he can give a full answer, 
but I think Mr. Bilger is entitled to an answer to his question. The 
answer may be elaborated upon at the appropriate time. 

Mr. Bilger, will you answer the question, again? 

BY MR. BILGER: 

Q. Is it your testimony, Mr. Burn, that since August 22, 1963 
your status as a director of WOVE has changed? A. I don’t think 
so. 

Q. In other words, you believe you are still a director? A. As 
far as I know, yes. 
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Q. Has there been any change in your status as an officer of 
this company since August 22? A. I am not secretary-treasurer, \ 
Mrs. Crosthwait is. 

Q. Mrs. Crosthwait is what? A. Secretary and treasurer. 

Q. And treasurer? 
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A. The secretary. 

Q. Do you know whether or not you are a treasurer now? A. 
I don’t think so. I haven’t signed any checks or handled any trans- 
actions. 

Q. We have a double negative. 

PRESIDING EXAMINER: Mr. Burn is entitled to explain why 
he doesn’t think so since that builds on the facts. 

Mr. Burn, are you an officer of WOVE, Inc.? 

THE WITNESS: New now. 

PRESIDING EXAMINER: On what do you base your belief 
that you are not now an officer of WOVE, Inc.? 

THE WITNESS: Because I have seen certified minutes of meet- 
ings signed by Mrs. Crosthwait as secretary. 

PRESIDING EXAMINER: How about treasurer? I understand 
you say you haven’t signed checks for a long time, is that it? 

THE WITNESS: When the minutes were held. 

PRESIDING EXAMINER: This is in 1963? 

THE WITNESS: I would like to have the record show that I 
am a decided minority stockholder, 16 and 2/3 percent. Mr. Cros- 
thwait owns the overwhelming percent. They are 500 miles from 
me and they carry on the activities of the corporation. I am not in 
Welch, West Virginia, I am in Rockwood, Tennessee. 

PRESIDING EXAMINER: For how long is it that you have 
not signed a check for WOVE, Inc.? 

THE WITNESS: I don’t think I ever signed the checks. I 
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think they are always signed by Kenneth J. Crosthwait, President 
and General Manager. 

PRESIDING EXAMINER: I see. : 

Mr. Bilger, is it necessary to go into these details with WOVE, 
Inc.? Is that going to be connected in some way with this? 

MR. BILGER: Yes, sir, it shall be. 

MR. LETTERMAN: I would like to request a short recess. 

PRESIDING EXAMINER: All right, let us take a short recess. 

(Whereupon, at 11:50 a recess was taken until 11:55 
a.m.) 

PRESIDING EXAMINER: Back on the record. 

BY MR. BILGER: 

Q. I am not sure whether I asked you this, Mr. Burn; did your 
bank or any of its branches lend money to WOVE, Inc.? A. I don’t 
think so, not that I recall, not directly. 

Q. Not directly? A. We might have loaned money to some 
of the principals. 

Q. Does your memory indicate that that may be so? A. I have 
been inactive as a loan officer for two years. 

Q. Is your answer that you don’t know whether money was 
loaned to Mr. Crosthwait and the other stockholders to buy WOVE, 
Inc.? A. I think I loaned Tommy Brown, but I think he paid it 
back. 

Q. So, you loaned how much money to Mr. Brown? A. I 
don’t recall. Tommy Brown has about a five-figure 
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savings account with us and Government bonds in his box. | We let 
him have any amount of money he wants. ; 

Q. Did you lend any money to Mr. Crosthwait to: buy this 
radio station? A. I don’t recall that we did. 
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Q. Did you lend any money to Mr. Fulcher? A. Yes, we 
loaned him some money, but he put up some collateral. 

Q. How much money did you loan him? A. He put up some 
collateral other than WOVE stock and he has since sold his stock 
and liquidated the debt. 

Q. Sold what stock? A. The WOVE stock he used as collateral 
with us. 

Q. Mr. Fulcher sold his WOVE stock? A. Yes. 

Q. When did that occur? A. Six or eight months ago. It has 
been since I was inactive in the bank. 

Q. WOVE, Inc., banks at your bank in Rockwood, does it not? 
A. It does not. 

Q. Have it ever deposited money down there? A. It might 
have had a special account for tax purposes. It does its banking in 
Welch, West Virginia. 

Q. How far is Welch, West Virginia from Rockwood, Tennes- 
see? 
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A. Six hundred miles. 

Q. How far is it from Harriman? A. About the same. Har- 
riman is only about ten miles from Rockwood. 

Q. I show you the FCC Form 413 in the application whereby 
Crosthwait, Inc., bought WOVE, Inc., Section 3 of that assignee’s 
portion of the form, Question 3, and I ask you if that does not indi- 
cate the $25,000 was deposited in the First National Bank and Trust 
Company, Rockwood, Tennessee. A. That was the initial purchase 
money and operating capital which was later closed out several 
months later when the station was taken over by the new company. 

Q. Is that your bank? A. Yes. 

Q. Did your bank lend $25,000? A. These stockholders put 
up the $25,000. 
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Q. In other words, your bank loaned no part of that $25,000? 
A. We might have loaned some individuals their initial investment 
in it, but we didn’t loan WOVE $25,000 and the bank has never been 
the operating depositor. 

Q. By the individuals, you are talking about the individual 
stockholders of WOVE, Inc., as they are now, Crosthwait, Fulcher 
and Brown? A. As they were at the time the corporation was 
started. 
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Q. I show you now a balance sheet of WOVE, Inc.,— 

MR. KENKEL: Excuse me. I am going to interrupt at this 
point, Mr. Examiner and ask the purpose of this line of questioning. 
I know it is cross-examination. As Mr. Burn has told you, he has 
been in the banking business a number of years and I think his tes- 
timony was that at some occasion he made several hundred. loans in 
a month and if he is trying to test his memory on every transaction 
that may have occurred during that time, I think it is simply wast- 
ing our time. 

If he wants the facts I think he ought to check the bank rec- 
ords and get the information. Based on Mr. Burn’s testimony, 
I think he wasn’t an operator or officer at all those periods. He had 
a responsibility for those he did and as a memory test I don’t think 
it is even a good memory test because I couldn’t possibly give you 
an answer about anything that happened in a busy law firm two or 
three years ago. 

If you are asked about those things you go back and look at 
the records and you don’t make notes of them. Anything in the 
course of business is a thing you don’t recall without checking the 
records. I am suggesting that we don’t have cross-examination on 
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this. If he wants the examination, give Mr. Burn an opportunity 
to check the records. 

MR. BILGER: Do you need argument? 

PRESIDING EXAMINER: Yes. If the purpose of that is to 
show the association that he has with Mr. Crosthwait and other of 
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his associates. But I don’t know that it can be established by ask- 
ing Mr. Burn to remember these matters. - 

MR. BILGER: Several points occur to me. Of course, I am 
trying to establish what I believe to be the interests of this wit- 
ness in the Crosthwait organization. é 

PRESIDING EXAMINER: All right, I think that is legitimate. 

MR. BILGER: By making money and joining him in business 
and other things which I shall get to shortly. 

In addition, insofar as memory is concerned, this morning this 


witness testified to conversations of 13 years ago. 
PRESIDING EXAMINER: Mr. Kenkel has made a statement 


regarding that. All these matters are matters of argument. I don’t 
want to say because a person doesn’t have an absolute memory of 
every transaction that might have occurred in his business career that, 
therefore, his memory cannot be trusted about some business con- 
versations he had 13 years ago. Those are not areas of argument. 

MR. BILGER: I wanted to point out that this witness’ memory 
is pretty accurate. 

PRESIDING EXAMINER: You can ask Mr. Burn about that, 
but I understand the real purpose of this examination is to establish 
an association with Mr. Crosthwait and his associates. 

MR. BILGER: Yes, absolutely. 

BY MR. BILGER: 
Q. Now, has your bank extended a line of credit to Folkways 
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Broadcasting Company for use in applying for an FM station? A. J 
thought that line of credit was at the Hamilton National Bank of 
Knoxville. 

Q. Perhaps it was, let me see. A. JI might supplement that 
answer by saying that it is not the policy of our bank to make loans 
far from home. 

MR. KENKEL: I think the witness thought you were talking 
about WOVE. 

THE WITNESS: That is right. I thought you were asking about 
WOVE. 

BY MR. BILGER: 

Q. The question was directed to Folkways Broadcasting which 
is the licensee of WHBT in Harriman. A. And you wanted to know 
if we had extended the line of credit? 

Q. That is correct. A. I think you will find a statement in 
the file by the senior vice president who has extended the loans since’ 
I have ceased going to the bank each day who has extended a line 
of credit for that purpose. : 

Q. I show you a file of BPH-5405 which is the application by 
Folkways Broadcasting, Inc., for an FM station in Harriman, Ten- 
nessee. The original is signed by Kenneth J. Crosthwaite on behalf 
of Folkways Broadcasting Company, Inc. I direct your attention to 
Exhibit 2-B of that application which is entitled 
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“Bank Loan Commitment Letter” and ask you if the bank which is 
entitled “First National Bank and Trust Company, Rockwood, Ten- 
nessee” is your bank. A. That is correct. 

Q. And Russell E. Simmons, senior vice president is entitled, 
is that his signature? A. That is his signature and we are not Tepu- 
diating it but I knew nothing about it until you showed it to me. 


JA 742 


MR. KENKEL: Does the witness know that you are talking 
about WHBT? I think he is getting confused. 

MR. LETTERMAN: He has been very categorically told that 
he is dealing with Folkways Broadcasting Company and he knows 
that now. 

MR. KENKEL: I am saying that this is repititious because he 
has already said with respect to Folkways he understands there was 
a line of credit. 

THE WITNESS: I would like to finish my answer. 

PRESIDING EXAMINER: All right. 

THE WITNESS: WHBT is located in Harriman, Roane County. 
We have a head office and two branch offices in this county and we 
deal with them as a customer in all relationships and that letter there 
is signed by the senior vice president, a man who has been with us 
only about two years. 

For two years and three months I have not handled loans or 


extended credit, but it speaks for itself. 


[Tr. 423] 


BY MR. BILGER: 

Q. Let us read it into the record, what it speaks about. A. 
What is the date of that letter? It is June 24, 1966. 

Q. How much money is your bank agreeting to lend? A. Up 
to $10,000. 

Q. To whom? A. Folkways. “Our loan committee is in 
agreement to making a loan for such purpose in an amount up to 
$10,000 or such lesser portion as you might require.” That is signed 
by Russell E. Simmons, senior vice president. 

Q. And the rest of that sentence is, is it not, “for use in con- 
nection with the construction and early operation of the proposed 
FM station.” A. That is correct. They are entitled to that. 
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Q. Is it your testimony that you personally did not know this 
letter existed until today? A. I did not know it because Ihave not 
been active in the bank. 

Q. You are not a member of the loan committee? A. No. 

MR. LETTERMAN: Can we have the names of the members 
of the loan committee in the record? : 

THE WITNESS: We don’t have one as such. The president and 
the senior vice president pass on those loans. . 

MR. LETTERMAN: You mean the statement in the letter is 
an 
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incorrect statement? 

THE WITNESS: The loan committee, they are ex officio 
members of the loan committee, the president and the senior vice 
president. 

MR. LETTERMAN: Who is the loan committee? 

PRESIDING EXAMINER: That is what Mr. Burn just said, 
there is no loan committee as such, but the president and the senior 
vice president act as the loan committee. 

THE WITNESS: That is correct. It has always been that way 
with us. 
PRESIDING EXAMINER: And you are now chairman of the 
Board? 

THE WITNESS: Of the Board of Directors. I meet with them 
once a month. 

BY MR. BILGER: Mr. Burn, do you know how much 
money your bank now has committed to lend or has already loaned 
to Mr. Crosthwaite or to any of his associates in Folkways Broad- 
casting Company and WOVE, Inc.? A. I do not know. 

Q. Could you determine that amount? A. Yes, of course I 
do not know of the mortgage that was taken to finance the deben- 
tures. 
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MR. BILGER: Mr. Examiner, through you I would like to re- 
quest Mr. Kenkel to let us know that amount of money, presently 
loaned or committed to be loaned. 

PRESIDING EXAMINER: Can he get that information through 
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Mr. Burn, Mr. Kenkel? 

MR. KENKEL: Yes, sir. 

MR. BILGER: I should like to have it broken down to whom 
it is committed to, the loans. 

MR. KENKEL: There may be one problem and I simply don’t 
know whether someone else is involved in WOVE who is not involved 
in here, whether we can get those specific figures. In other words, 
I have to reserve because of the financial institution’s point of view 
and their relation to their depositors and customers. 

MR. BILGER: And I am including the corporate entities in- 
volved of which Mr. Crosthwait is the main stockholder. 

MR. KENKEL: The corporate entities I have no problem with, 
only the ones that are not in Folkways and not the others. It may 
be that I can work out the problem, but I may not be able to be- 
cause of; the customer’s relationship with the bank?. 

BY MR. BILGER: 

Q. Now, Mr. Burn, you testified that the Rockwood Bank had 
a branch office in Harriman, did you not? A. I would say that the 
First National Bank and Trust Company has a bank in Harriman. 

Q. When was that constructed? A. Ten years ago. 

Q. You are sure? A. Pretty sure. 

Q. 1956 or 757? 
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A. About that time. It is about ten years old. 
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Q. How about the one you have in Kingston, when did you 
build that one? A. We built it in "65, most of that year we were 
building it. I think it was in October of 1965 that we opened it. 

Q. All right, let us fix a little geography. How far is it from 
Harriman to Kingston? A. Let us take it this way, the Kingston 
One is in the county seat and near the center of the county and in 
a direct line to Rockwood it is about 11 or 12 miles west of King- 
ston and Harriman is more north of Kingston. It is about eight 
miles. 

Q. Eight miles from where? A. Kingston. 

PRESIDING EXAMINER: And ten miles from Rockwood? 

THE WITNESS: Now, the three of them make a triangle. 
Kingston is at one end in the center, Rockwood is at another and 
Harriman in another. ; 

MR. BILGER: The Examiner had a question. 

PRESIDING EXAMINER: Yes, it is ten miles from Rockwood 
to Harriman? 

THE WITNESS: I think it is eight miles. 

PRESIDING EXAMINER: I thought you had said ten miles. 

THE WITNESS: Ten miles from Kingston to Harriman. They 
are all approximately the same travel time. 
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BY MR. BILGER: 

Q. Did I understand you to testify on direct examination that 
your bank in Rockwood of which you are Chairman of the Board 
now has deposits in excess of $7 million? A. Yes, sir, $7 and a half 
million. 

Q. Seven and a half million? A. Yes, sir. 

Q. And total assets? A. As of today, of $8 and one-third mil- 
lion. 
Q. Do you remember what your deposits were for that bank 
in 1960? A. That is six or seven years ago—$5 to $6 million. 


JA 746 


Q. Is not the more correct figure $4,305,443.75, or around 
that neighborhood? A. May I see that? 

Q. In a moment. 

MR. KENKEL: If he is going to give him a period of six years 
ago I think he is entitled to let him see it. 

PRESIDING EXAMINER: Wait a minute. This is cross-exami- 
nation and Mr. Bilger is entitled to proceed according to his own 
strategy here. Eventually, of course, he should show that document 
to the witness, there is no question of that, but at this moment I 
don’t know that he has to show it. 


MR. KENKEL: I am going to object if, as I understand now, 
he has got the witness testifying as to a 1960 deposit figure 
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rounded down in cents. I don’t think it is doing the record any 
good. I think the witness gave him a rough area figure. 

MR. BILGER: I am indicating the growth of the deposits. 

PRESIDING EXAMINER: I understand. 

THE WITNESS: I would like to make the statement that we 
have had an average growth of about $400,000 for 16 years. 

MR. LETTERMAN: For a 16-year period? 

THE WITNESS: It has been about 16 percent a year for 15 
years against the national average of four to five percent. 

MR. LETTERMAN: This has been an uninterrupted growth? 

THE WITNESS: No, like a sawtooth. 

PRESIDING EXAMINER: You mean the national average is 
between four and five percent a year? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: In other words, your bank’s growth 
is three ‘times as fast as the national average. I see. 

MR. LETTERMAN: For the 16 years? 

MR. BILGER: He hasn’t answered the question, but I will be 
happy to show him the paper. 
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PRESIDING EXAMINER: If you would. 

MR. BILGER: I am going to show the witness what purports 
to be, at the close of business December 31, 1960 through 1966, 
the deposits and assets of the National Bank and Trust Company of 
Rockwood, Tennessee. I ask you, sir, if the figure listed there for 
the year 1960, December 31, is not in fact accurate. 
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THE WITNESS: I can’t dispute that, I presume it is. This is 
a public record over in the Comptroller’s Office. We publish it. 


BY MR. BILGER: 

Q. In 1960, the figure was, $4,305,443.75, that is December 
31, 1960, is it not? A. Yes, sir. 

Q. Now, listed for the bank as of December 31, 1961, the fig- 
ure is, and I corrected it, do you recognize that as being accurate? 
A. No, I don’t. I would have to look at my records. 

Q. All right, fine. A. I don’t challenge the records, but 
I would want to look at my own. 

MR. LETTERMAN: May I see the paper, Mr. Bilger? 

MR. BILGER: Yes, indeed. 

MR. KENKEL: May I then see it? 

MR. BILGER: I had a typographical error, so I changed it. 

MR. LETTERMAN: These are statements taken from official 
records? 

MR. BILGER: Yes, Mr. Letterman, if I put on any direct evi- 
dence, one of the pieces will be that paper only with the source 
material on it. 

PRESIDING EXAMINER: Is it important at this moment to 
establish the amount of deposits on December 31, 1961? Is that 
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the date? 

MR. BILGER: He has already done that. 

PRESIDING EXAMINER: He said ’60. 

MR. BILGER: I have them and I shall introduce them from 
°60 to 66. He has said what the correct figure for ’60 is, which is 
$4 million, not $5 or $6 million. 

MR. LETTERMAN: We don’t have those figures in the record 
and I think it is vitally important to have these figures in the record 
in some way or another. 

MR. BILGER: I will put it in. 

BY MR. BILGER: 

Q. When was the conversation that you testified to that you 
had with Mr. Crowder regarding his philosophy, according to you, 
of buying and selling radio stations? A. This was about the time 


WRKH was opening up. 

Q.. Translate that into a year, please. A. About ten years ago. 

Q. About ten? A. Yes. 

Q. Did you have a conversation about which you testified some 
13 years ago? A. That was only about him bringing a studio to 
Rockwood, it had nothing to do at all with his business policies. 

Q. This was ten years ago? That would make it 1958. A. Yes. 
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Q. Where was the conversation held? A. We had two or three 
along the same lines. The one I remember best was in the front lob- 
by of the bank. 

Q. I want to be completely fair and try to get a record. What 
I am trying to do now is trying to be as specific as possible with you. 
Now, is it your testimony that conversations were held in the lobby 
of a bank? A. Of the main office. 


JA 749 


Q. Where is that in Rockwood? A. In Rockwood at the cor- 
ner of Rockwood Street and Chamberlain Avenue. 

Q. When in 1957? Can you give us the month? A. ‘During 
the time that WRKH was going on the air or had a license. 

Q. Can you translate that into a month for us, Mr. Burn? A. 
Well, the best memory I have would be April or May. 

Q. April or May. Now, can you give us perhaps the day of 
the week that might have happened? A. No, I don’t have ‘any idea. 

Q. Do you know what time of day it was? A. In the morn- 
ing about 10 o’clock. 

Q. Do you know that or are you guessing? A. I remember 
we had a conversation and the best memory I have is in the morn- 
ing. 

Q. Your memory is in the morning? 
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A. Yes. 

Q. Now, who was Present, sir? A. Nobody except Mr. Crow- 
der and me. 

Q. Just you and Mr. Crowder? A. That is all. 

Q. No one from the bank was around? A. No. 

Q. And at that conversation Mr. Crowder was supposed to have 
told you what, sir? A. I was telling him that I hated to see a sta- 
tion come into Rockwood because of my views about the economy 
of the town and what it could Support and his comment is what I 
have already related. : 

Q. Which station were you talking about coming into Rock- 
wood? A. WRKH. - 

Q. I see. Now, do you consider yourself a friend of Mr. Crow- 
der’s? A. Well, he is my customer. There is no enmity on my part. 

Q. Did you consider yourself a friend of Mr. Crowder’s, back 
in 1957 when this alleged conversation took place? A. Yes, ‘T think 
so. 
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Q. Can you tell me any reason in your judgment why Mr. 
Crowder would have told you that? 
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A. Yes, I can certainly see it because he and I had for three 
or four years worked together on this studio from WHBT and my 
plans for a radio station or the absence of one in Rockwood had 
been changed radically by the license granted by the Commission 
and I was commiserating with him on our inability to overcome that 
situation or our lack of knowledge of it until it was in effect. 

Q. Overcome what situation? A. Having competition coming 


in. 

Q. You mean from WRKH? A. Yes. 

PRESIDING EXAMINER: Is there.anything on the record as 
to the exact nature of that CP or license? 

MR. BILGER: No, sir. I will put it in. 

BY MR. BILGER: 

Q. What are the call letters of the Rockwood station? A. 
WRKH. 

Q. It came in and it is still there, isn’t it? A. Yes, it barely 
is there. 

Q. I beg your pardon? A. It barely is there. 

Q. Have you talked to Mr. Holloway recently? A. He said. 

Q. I didn’t ask you what he said. 

MR. KENKEL: Let the record show the tone of voice used 


(Tr. 434] 


by counsel. 

PRESIDING EXAMINER: I can’t have the record show the 
tone of voice. Let us contain ourself at this point and let us get a 
question and answer from the witness. 

Mr. Bilger. 
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BY MR. BILGER: 
Q. Does your bank— 
MR. KENKEL: Excuse me. Unless counsel is using documents 


to conduct the examination, I Suggest the examination be conducted 
from the table. 


PRESIDING EXAMINER: | think counsel is entitled to a rea- 
sonable amount of freedom. He is not browbeating the witness. Mr. 
Burn is a man able to take care of himself and he is not being brow- 
beaten. 

MR. KENKEL: May the record show that the witness is smil- 
ing? 

PRESIDING EXAMINER: Yes, in acquiesence. 

BY MR. BILGER: 

Q. Does your bank or any of its branches hold a financial note 
by way of loans from the Rockwood Station? A. We do'from time 
to time. : 

Q. Do you have now? A. I don’t know because I have not 
handled the loan portfolio for over two years. They do have a line 
of credit that I extended and they can come in and out when they 
want to. 
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Q. When was the next conversation about which you testified 
on direct that you had with Mr. Crowder in point of time? 

MR. KENKEL: I think that is being unfair unless he ‘suggests 
it. The witness has been on examination for quite a while and he 
may not recall the sequence of testimony. 

PRESIDING EXAMINER: All right. Can you suggest some- 
thing Mr. Bilger, about the situation? 

MR. BILGER: I don’t take shorthand and this witness testi- 
fied on direct that he had several conversations. The first one was 
ten years ago and I asked him about the next ones, I don’t know 
when it was. as! 
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THE WITNESS: I have had conversations with Mr. Crowder, 

I guess, in the last ten year, twenty times. I see him occasionally. 
BY MR. BILGER: 

Q. You don’t remember, Mr. Burn, about your direct testimony 
about your conversations with Mr. Crowder? 

MR. KENKEL: I am going to object. He said there were 
a number of items on direct. 

PRESIDING EXAMINER: All right. Let me say this, suggest 
the situation. I don’t know that you can ask this of Mr. Burn in 
the sequence of conversations. You are not going to get anything 
productive. 

MR. BILGER: Let me try with my notes here. 
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PRESIDING EXAMINER: You may try but I am wondering 
what the result will be. 


MR. BILGER: As I told the witness on the record, my only 
purpose is to try to fix the time of these conversations. As they 
stand they are in a vacuum and if there is something else there I 


want to know about it. - 

PRESIDING EXAMINER: Recall the situation and tell Mr. 
Burn. 

BY MR. BILGER: 

Q. You testified that you had a conversation with Mr. Crow- 
der where he indicated he made money on the purchase and sales 
of radio stations and that was his philosophy of operating in the 
broadcast business. A. That was at the time I was commiserating 
with him about the situation that WRKH was coming in and he was 
saying that that angle was not disturbing to him because of the phil- 
osophy he operated on. 

Q. Was that the conversation he held in the bank in 1957? A. 
Yes. 5 


JA 753 


Q. It was just you and Mr. Crowder? A. Yes, but there are 
other times that he expressed the same philosophy. 

Q. Now, I believe you testified on direct examination that 
there was a conversation with Mr. Crowder when he indicated by 
implication that he made money anyway he could in the radio 
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business. 

I believe you used the words “by implication”. A. Well, I will 
still go back to the fact that he told me the only way you could make 
it. 

Q. Is that the conversation of 1957? A. Yes, that was the 
bank conversation. Of course, like all those matters, you are deal- 
ing with people from day to day and they will express a certain 
theory that they work on and in other days they will supplement 
it. I think the entire business community down there learned of his 
philosophy. 

PRESIDING EXAMINER: Wait a minute. 

MR. BILGER: I move to strike that. 

PRESIDING EXAMINER: It is stricken. There was no ques- 
tion along that line. 

BY MR. BILGER: 

Q. According to my notes you testified about a conversation 
that you allegedly had with Mr. Crowder when you asked him why 
he had gone into Roane County in the radio business. Do you re- 
member that conversation? A. Yes. 

Q. Do you remember your testimony about that conversation? 
A. Yes. 

Q. When was that conversation? A. That was after he had 
filed this application for WXXL. 

Q. Would you give us the year, Mr. Burn? 
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A.; About six years ago, five or six years ago. You see, that 
application was filed and was inactive for three or four years. 

In other words, the reason I asked him that question was be- 
cause it was entirely repugnant to what he had told me would be 
his policy for making an application for his stations. 

MR. BILGER: I will ask to have that stricken, Mr. Examiner. 

PRESIDING EXAMINER: That is stricken. 

BY MR. BILGER: 

Q.: Was anyone else present at that time other than you? A. 
No. 

Q. Nobody? A. Nobody. 

Q. At any of the conversations about which you have testified 
here today that you have had with Mr. Crowder, was there anyone 
present other than yourself and Mr. Crowder? A. I don’t recall that 
there ever was. 

MR. BILGER: I think that is all, Mr. Examiner. 

PRESIDING EXAMINER: We are now almost at adjournment 
time. Mr. Letterman, have you much of Mr. Burn? 

MR. LETTERMAN: I have some questions. 

PRESIDING EXAMINER: Will they take a long time? I was 
just wondering if we could excuse Mr. Burn at the end of your cross- 
examination if Mr. Kenkel doesn’t have much on redirect. I don’t 
know what the situation is. I don’t want to keep him 
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here any longer than necessary. 

MR. LETTERMAN: Would it indispose Mr. Burn if he came 
back after lunch? 

THE WITNESS: Yes, I will be back. I have a plane ticket but 
no particular space. 

PRESIDING EXAMINER: Off the record. 
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(Discussion off the record.) 

PRESIDING EXAMINER: Back on the record. 

BY MR. LETTERMAN: 

Q. Mr. Burn, just so I can be clear, will you help me a little 
bit with respect to. this WOVE, Inc.? Do I understand that you are 
no longer an officer of WOVE, Inc.? A. That is correct. 

Q. And you are no longer a director of WOVE, Inc.?. A. I 
don’t know. 

Q. You don’t know whether you are or not? A. I have not 
functioned as a director since we incorporated. I helped get the 
money to buy it and helped incorporate it and signed the charter 
and things of that sort. After it got on its way I have not been ac- 
tive at all. 

Q. Did there come a time when Mrs. Crosthwait was elected 
to the position of secretary of the corporation? A. Yes. 

Q. Do you recall when that was? A. No. The minute book 
will show it. That is in Welch, 
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West Virginia. 

Q. I understand. And you don’t know who would have taken 
the position of treasurer of the corporation? A. No, unless Mr. 
Crosthwait did. 

Q. But you still hold the 17 and 2/3 stock? A. I hold it in 
my lock box, safe deposit box, and I have talked with my son about 
taking it over. 

Q. But you have not made a gift of it? 

PRESIDING EXAMINER: That is a legal question. Of course, 
Mr. Burn is an attorney and well qualified to make a statement on 
that. 

THE WITNESS: I have not done that. 
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BY MR. LETTERMAN: 

Q. I would like to show you the ownership report filed with 
the Commission by WOVE. It is dated and I will hand it to you. 
This was filed with the Commission on July 1, 1966 under cover let- 
ter of the law firm of Miller and Schroeder, signed by John W. 
Kenkel. The ownership report itself, Paragraph 1, states that “All 
of the information furnished in Items 1 through 8 is reported as of 
June 8, 1966.” So that this report is as of the 8th day of June, 
1966. : 

Now, sir, I will show you that first page. This is the ownership 
report. It is in the official files. As part of the ownership report 
there is a separate page which sets forth the officers of the corpora- 
tion, the directors of the corporation 
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and the stockholders of the corporation if they are officers and dir- 
ectors, if the licensee is a corporate entity. A. Yes. 

Q. Did you note here that your name, Harry T. Burn, is listed 
as secretary-treasurer? A. I see it. 

Q. It also indicates that you are a director and that you have 
been a director since July of 1963, is that correct? A. That is what 
it shows. - 

Q. Is this correct or incorrect? 

PRESIDING EXAMINER: The facts have been stated, Mr. Let- 
terman. 

MR. LETTERMAN: I am giving him an opportunity if he can— 

PRESIDING EXAMINER: He has stated what the situation is. 
He hasn’t functioned as either an officer or a director. He was an 
organizational director and an organizational officer and he never 
signed a: check, as far as I understand, as treasurer. He has not 
functioned as a director beyond perhaps the meeting at the organi- 
zation time so that is the situation. 
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I don’t know that Mr. Burn can add to that. Can you: ‘add any- 
thing to that, Mr. Burn? 

THE WITNESS: I was what lawyers call a “dummy director.” 

PRESIDING EXAMINER: I understand what the situation was 
and this statement was made to the Commission. Now, that 
is another matter, but what the actual operating facts are, are 
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what Mr. Burn testified to. 
Now, he does not deny that this was furnished to the Commis- 


sion. 
THE WITNESS: No, I can see that there. 
BY MR. LETTERMAN: 

Q. You didn’t play any part in the submission of this docu- 
ment to the Commission? A. Not at all. I didn’t even know it had 
been submitted until you showed it to me. ; 

Q. But as it stands, it is incorrect? A. Slightly, it is incorrect 
as to me having any active part as an officer of the corporation. 

MR. BILGER: Mr. Examiner, if I may make a comment, active 
or inactive, if one holds the office this is all this form SLES 

THE WITNESS: Not in Tennessee. 

MR. BILGER: That is all this form requires. There is no place 
that says, “Have you only been an organizational director” ee “Are 
you active or inactive?” 

PRESIDING EXAMINER: I understand. This is in the mature, 
Mr. Burn is not a party to this proceeding, so you can’t say it is an 
admission. It is a matter that can be called to his attention as 
a prior contradictory statement or perhaps some other theory. He 
can explain what the situation is as he has explained. We are not 
going to get any further by going into 
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this matter at any further length. The situation is on the record. I 
don’t want to cut you off in getting productive evidence on the rec- 
ord. 

As my old prophet used to say, Judge Medina, we have got all 
the meat out of the coconut, I think. 

MR. LETTERMAN: I did want to present Mr. Burn with the 
official filing with the Commission on behalf of WOVE, Inc., in view 
of his prior testimony which is given here under oath. I take it that 
it carries with it that much import that it was given under oath in 
this proceeding. 

PRESIDING EXAMINER: He has explained that he did not 
know about it. That filing was made with the Commission. He has 
stated the facts and that is what the situation is. Whatever inference 
you want to draw from it in a proposed finding as conclusions, you 
may. 

Mr. Burn has testified to all he knows. 

BY MR. LETTERMAN: 

Q. Is that right? This is your full statement? A. I don’t know 
anything else about it. In fact, I didn’t know about this. 

PRESIDING EXAMINER: Let us adjourn then, if you are fin- 
ished at this particular point, Mr. Letterman, until 2:10 this after- 
noon. 


(Whereupon, at 12:40 p.m., the hearing adjourned, to 
reconvene at 2:10 p.m., the same day.) 
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AFTERNOON SESSION 
2:10 p.m. 
PRESIDING EXAMINER: May we go on the record, gentle- 
men. 


Whereupon, 

HARRY THOMAS BURN 
the witness on the stand at time of recess, resumed the stand and 
testified further as follows: 

PRESIDING EXAMINER: Mr. Burn has resumed the stand. 

Mr. Bilger. 

MR. BILGER: Over the recess, I remembered one question I 
forgot to ask. 

PRESIDING EXAMINER: All right, Mr. Bilger. 

MR. BILGER: If Mr. Letterman will yield. 

MR. LETTERMAN: Yes. 

CROSS-EXAMINATION (resumed) 
BY MR. BILGER: 

Q. Mr. Burn, I show you copy of the Folkways Broadcasting 
Company FM application in the Commission files and show you a 
letter dated December 31, 1966, and ask you if that is a commit- 
ment from the First National Bank and Trust Company in Rockwood 
to extend a line of credit to Folkways Broadcasting Company of up 
to $15,000 to build this FM station. A. It is. 

MR. BILGER: Thank you, Mr. Examiner. 

THE WITNESS: It is a commitment signed by 
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Russell D. Simmons, Senior Vice President, since I have retired and 
about which I had not been informed. 
PRESIDING EXAMINER: All right, Mr. Letterman. 
BY MR. LETTERMAN: 
Q. Mr. Burn, I would like to have you help me a little bit. 
Some of the places and dates are not in my mind clear, and I would 
like to try to clear as much of that part of the testimony up as I 


can. 
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First, I would like to ask you about the studios that were con- 
structed, I believe, in Rockwood? A. Rockwood. 

Q. Rockwood, Tennessee, in the bank building on the third 
floor? A. Yes. 

Q. In that connection, I believe you testified that the bank 
spent between three and four thousand dollars in remodeling; is that 
correct? A. To the best of my memory at this time. 

Q. Yes, sir, and that is all I am asking you. 

Now, you said that there was an agreement entered into for 
the lease of those premises? A. There was. 

Q. Between the bank and W— A. WHBT. 

Q. WHBT. 
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A. I think at the time they were operating the Harriman 
Broadcasting Company. 

Q. Can you place this in time for us? Was this in 19— What 
year? 1950 or 54? A. They vacated the offices about the time 
or a month or six weeks, well, a few weeks after WRKH started op- 
erating and leased—Well, I would rather go back to the original con- 
tract on that. We can probably find it. 

Q. Well, sir, do you remember the term of the lease was five 
years? A. I think it was five years, but I don’t know why I think 
it. I have to look at the record on it. 

Q. Did you have offices in the bank building? A. My personal 
office? 

Q. Yes. A. I have law offices and still have law offices on the 
second floor. 

Q. You had occasion to go to the bank building on frequent 
occasions? A. I was there all the time. 

Q. I see. Now, the studios were there for a fairly long period 
of time or short period? A. Several months, let’s put it that way, 
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month to month. From the time we got them ready to be occupied 
until they were vacated subsequent to the time that WRKH operated. 
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Q. That was a period of months or years? A. Years. 

Q. So the bank had an opportunity to recapture its capital in- 
vestment? A. I think it probably did. That is what we were try- 
ing to do. 

Q. To the best you can recall, the studios were abandoned or 
given up about the time that WRKH started the programming? A. 
Yes, I thought too soon after. 

Q. There is no local studios in Rockwood at this time, is there? 
A. No; the only local studios are those of WRKH about a block 
away. 

Q. I would like next to turn to the conversation between your- 
self and Mr. Crowder—that is, the first conversation—and I believe 
you mentioned it took place approximately 10 years ago. A. Yes. 

Q. And you also said, according to my notes, that it was this 
conversation, this conversation took place about the time it became 
known that he—and, I take it, it is Mr. Crowder—was selling WHBT 
and his station in Sweetwater; is that correct? A. That is correct. 

Q. Now— A. Those matters all took place within a period, 
as I 
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remember, of two or three months or three or four months in the 
spring 10 years ago. 
Q. The sale of WHBT and sale of Sweetwater station were 
events that had preceded the conversation you had on this particu- 
lar occasion? A. That is the way I remember it, yes. 

Q. Let me go back. Prior testimony indicates that the sale of 
WDEH at Sweetwater, Tennessee, was consummated September 5, 
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1956. To put it further in context, in 1956 F. L. Crowder—I be- 
lieve this is correct—together with Folkways Broadcasting Company, 
filed application for assignment of license with respect to WHBT and 
that was on June 13, 1956, and that deal was consummated July 1, 
1956. 

Now, are we saying that the conversation would have taken 
place sometime subsequent to, let us say, July of 1956? A. I think 
it was in the spring of 757. 

Q. In the spring of 757? A. Yes. 

Q. Now, I understand you were standing in the lobby of the 
bank building? A. That is right. 

Q.: How did the conversation open up; was it you told him you 
regretted very much seeing another station coming into Rockwood? 
A. Yes: It was going to vitally affect him because he 
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still had a $30,000 mortgage on WHBT and he was still involved very 
deeply. 

Q. Now I have WRKH, the application for construction per- 
mit; the Commission records indicate July 3, 1956, and your con- 
struction permit was granted February 6, 1957, and they went on 
program tests May 9, 1957, which would be, I take it, the spring? 
A. Yes. 

Q. Of 19572? A. Yes. 

Q.. Then eventually licensed on June 12, 57? A. I don’t think 
I ever knew about the application. The information that came to 
me would be after the building permit or something was done that 
would come into the press there to let us know the other station 
was coming. 

Q. That would have been May or June of 57? A. Yes. 

Q.' Does that date fit with your recollection? 

MR. KENKEL: Excuse me. The grant was February, ’57? 
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MR. LETTERMAN: No; I say they went on program tests 
authority in May, 1957. 

MR. KENKEL: The witness may not understand “program 
test.” It means they were built and started off— . 

THE WITNESS: I was saying, to the best of my recollection 
this conversation took place in February or March of ’57. 
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BY MR. LETTERMAN: 

Q. So it was not necessarily related to WRKH going on the 
air? A. It was related to the fact it was going to. 

Q. Now, as I understand, then, in response, the remark you 
made or did you make this remark, you regretted very much seeing 
the other station coming into Rockwood? A. Yes, I regretted it 
at the time. I still regret it. : 

Q. Well, I am not, you know, I am just asking if this is how 
the conversation opened up. A. Yes. 

Q. Following that, Mr. Crowder said something, words to this 
effect; that he had learned the hard way; is that correct? A. Yes, 
those are the words I used, and I think those are the words he used. 

Q. Then something to the effect that you could not make 
money by operation of the station; the only way you could make 
money is by building them up and selling them; is this correct? A. 
Getting a franchise, in my own words, in virgin territory or a county 
that didn’t have a station, and building a volume of income and sell- 
ing them based on a going concern with a volume of income. 

Q. Sir, was this a philosophy that Mr. Crowder related: to you 
at that point in time for the first time or had this type of conver- 
sation occurred prior to, let us say, the spring 
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of 1957? A. I remember this particular conversation. I had several 
conversations with him. I am under oath. I don’t want to suppose. 
I think I had three or four conversations with him along this line, 
but I don’t—that was just general conversation from time to time. 

Q. But this was a specific conversation you are relating now? 
A. Yes, that I am being specific about. It was in conjunction with 
other conversation. 

Q. The term you utilized, “virgin territory,” I want to ask, was 
it a term he used or a term you used? A. I am using it now. He 
probably said, “in communities that had no station that he thought 
were large enough to support one.” 

Q. But what you are giving is not a present recollection of 
what the conversation was verbatim, but it is just how you are re- 
constructing it, is that right? A. It is how I understood it. 

Q. Now, sir, there came a time when you purchased the WHBT 
note from Mr. Crowder, is this correct? A. That is correct. 

Q. In that point of time, there was unpaid balance of approxi- 
mately $23,000? A. Between 20 and 25 thousand dollars. 
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Q. As I understand it, and I want to be clear on it and I ask 
you again, was this particular note paid in full at any one time on 
WHBT? A. It was refinanced with a new note. 

Q. That is what I don’t understand. At one time I thought 
your testimony was that this note was paid out and then— A. No; 
it was the one that, the one that we took we held as a lien. We still 
have it, the original lien, but we took another note on the basis of 
$500 per month and that note was paid at the rate agreed upon, and 
when it was paid off, the debentures and took a third, a first mort- 
gage for the third time. 
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Q. Let me put this to you this way; let me ask you this ques- 
tion: As far as the original obligation is concerned, that is the 
$70,000 note that was given to Mr. Crowder by WHBT, that note 
at one time or another had been fully paid? A. It was refinanced. 

Q. And as refinanced, it was paid out? 

PRESIDING EXAMINER: Wait: Mr. Burn testified this morn- 
ing it is the policy of the bank never to give up the original obliga- 
tion but to keep it in its possession because of the lien that it repre- 
sents; is that right, Mr. Burn? 

THE WITNESS: Yes. We never surrender; we don’t release any 
when we refinance a mortgage or anything, we hold the original 
papers and don’t go to the courthouse to release the 
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lien, because the renewal doesn’t pay. 
BY MR. LETTERMAN: 

Q. Well, I still want my question answered. It is not that com- 
Plicated. All I am asking, you paid Mr. Crowder some 20 to 
23 thousand dollars? A. A lump sum. 

Q. Ina lump sum for his equity position in the note at that 
time? A. That is correct. 

Q. The bank purchased the note? A. Yes. 

Q. The obligation ran to the bank? A. Yes. 

Q. From that point forward, that was back in 19 what— 1956? 
A. About 10 years ago. 

Q. 1956 to 1957? A. Yes, sir. 

MR. KENKEL: He testified 1961 for the purchase. 

THE WITNESS: ’61 was the purchase, yes, five or six years 
ago. ; 

BY MR. LETTERMAN: 
Q. ’61 was the purchase of this particular note? A. Yes. 
Q. Now has the money that you paid to Mr. Crowder, in 
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effect, the 20 to 23 thousand dollars, has that sum of money been 
paid into the bank together with the appropriate interest on the note 
as it was renewed? A. The renewal note was liquidated as agreed. 
Q. So that the bank didn’t stand, or the bank lost nothing out 
of the transaction it had with Mr. Crowder in purchasing his note, 
is that correct? A. Well, if our present existing loan is settled, we 
won't. 
PRESIDING EXAMINER: Nov, there has been refinancing, 
Mr. Letterman. 


THE WITNESS: Refinanced twice. 

PRESIDING EXAMINER: Refinanced twice. That is the sit- 
uation. Now, the bank had not been made whole regarding this 
$23,000 as such. 

THE WITNESS: Yes, there is $23,000 owing now. It is part 


of the debt of WRKH that existed at the time we dealt with 
Mr. Crowder. 
MR. KENKEL: Excuse me. For the record, is that— 
BY MR. LETTERMAN: 

Q. WHBT? A. Yes, WHBT. It is part of the debt. It 
has made progress in liquidating, but it never cleared up the debt 
they asked us to work out. 

Q. When you say the note, when it was renewed the first 
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time, it was then liquidated, that amount of money was paid out, 
what do you mean by that? A. Paid out? 

Q. Paid in. A. I was paid in credit on the existing note, but 
the mortgage had been with the first and second lien, and so when 
the first lien was paid out, that note liquidated, we immediately took 
a third first mortgage and settled with the people that had debentures 
in the first financial reorganization. I hope I got that clear. 
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Q. Iam sorry; I am thick; I just wanted to be sure I under- 
stood. A. Do you understand now? 
Q. No. : 
PRESIDING EXAMINER: The point was, Mr. Letterman, as 
I understand, the bank refinanced the operation, at one time they 
issued debentures and they were sold to various members of the 
public. Now,‘ there was another refinancing and the money that was 
represented by that refinancing was paid over to the debenture hold- 
ers, the debentures were then considered satisfied, but there was a 
continuing operation by the debtor, which was Mr. Crosthwait. 
THE WITNESS: And that has continued from the original re- 
financing. 
PRESIDING EXAMINER: That is right. 
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BY MR. LETTERMAN: 

Q. That is the point I want to straighten out, the original debt, 
the $23,000 had never been amortized at all, no payments on prin- 
cipal had been made on that note by WHBT during this period of 
time? A. The debt of WHBT, when we came into the picture, was, 
say, $60,000 or $65,000. 

Q. Yes, but at the time— A. Let me finish, if you will— 

Q. Yes. A. And the bank legal limit was 25, so we go ahead 
and take, or just ignore the note we had, we didn’t waive the lien 
or go to the courthouse and release it, but just set it over to the side 
because it had not been paid; then we, or I did, as an individual, and 
the bank, of course, took the legal limit of that existing debt of 
WHBT in the form of a first mortgage and in the form of certain 
stockholders and directors who took the debentures. : 

I think—I am not sure—I think it is all in one instrument, but 
it could be in two. Anyway the debentures were second liens and 
not legal investments for the bank. 
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As soon as WHBT, at the rate of $500 per month, had paid out 
the $25,000 legal limit of the bank and also five or six thousand dol- 
lars interest note, which was held over, well, held over because we 
did not collect interest concurrently, we got 
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the interest note paid after the $25,000 was paid. I already testified 
as to why that was done. 

Then we were in the middle of the refinancing, so then the bank 
takes another note for, I mean a mortgage, and I think it was 
$25,000, maybe $26,000, and part of the debenture holders took 
preferred stock. The bank put up enough cash to pay off those who 
had that second lien and we did it by taking a first lien, because the 
original first lien had been liquidated. I hope I make that clear. 
That is the only way I can explain it. 

Q. Well, I am confused. I just want to ask a few more ques- 
tions and then drop it. All right, at the time this, I believe the, at 
the bank 10 years ago, you say in 57, when Mr. Crowder came into 
your office in the bank, and this was, I mean 1961, I am sorry, be- 
fore you knew that he had applied for another facility which even- 
tually became WXXL, at Harriman, before you knew that, I under- 
stood about the time just prior to the time you had knowledge of 
it, he came to your offices in the bank and at that point in time he 
was the payee on a note from WHBT which was part of the origi- 
nal sale of the station and Mr. Crowder was somewhere between 20 
to 23 thousand dollars on that note and he sold it to the bank and 
the bank purchased it and he received 20 or 23 thousand dollars. 
Now— A. The record will show exactly the amount. 

Q.. Whatever it was, around 20 and 23 thousand— 
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A. I say 20 to 25 thousand dollars. I don’t want to’ be bound 
by exact figures. 

Q. That was the total amount due on this which was probably 
an installment of some kind, total amount due on the installment 
note at that time? A. Remaining unpaid portion of the original 
first mortgage lien note of the Harriman Broadcasting Company. 

Q. Now, following this, as I understand, WHBT began to make 
payments to the bank in lieu of to Mr. Crowder because Mr. Crow- 
der sold the note to the bank; is that right? A. Yes. | don’t know 
how many payments WHBT made on that particular note. We may 
have put in that refunding pretty soon. 

Q. Well, then, as far as—Let me go to the ultimate. A. Let 
“me supplement that by saying the bank couldn’t come into the pic- 
ture at all in helping WHBT as long as there was a first lien out- 
Standing, because the Federal statutes would not permit ‘it. But 
when we got that in our possession with the owners, then we could 
deal. 

Q. Sir, when you purchased the note, $23,000 or 20 to 25 
thousand dollars, didn’t the security follow the debt? A. The mort- 
gage, the chattel mortgage and the deed of trust? 

Q. Yes. A. Certainly it did. We had it. 
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Q. You had it? A. Yes. 

Q. The first mortgage? A. Yes, the first lien. 

Q. So you were able to purchase this particular note and pay 
Mr. Crowder off and he was out of the picture? A. Yes. 

Q. Then the obligation ran between WHBT and the bank? A. 
That is right. 

Q. And that was the first, the security you had for that note 
was the first mortgage? A. Yes, sir. 
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Q. Now, this is what I am trying to know, ultimately that I 
want to know, is whether the amount of money you paid Mr. Crow- 
der was paid to the bank so that actually you were made whole in- 
sofar as the Crowder transaction was concerned. You say there were 
three financings. Did you lend WHBT more money? Is that the 
point, or is it the same $23,000? A. It is the same money. 

Q. Then I am still kind of confused. Has that 20 to 25 thou- 
sand dollars—has the bank ever been paid that amount of money on 
that note? Has that note ever been paid out? A. The Crowder 
note? 

Q. Yes. A. The subsequent note was liquidated in monthly 
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installments, but we have never released any lien, because we have 
never been fully paid for our advances. What we were doing, we 
were doing what was legal and getting that much and then taking 
another step of what was legal and getting that much, and we are 
now on the third step and we have not been paid that. 

PRESIDING EXAMINER: The total amount of money you 
have advanced to Crosthwait and his associates is how much, Mr. 
Burn? 

THE WITNESS: Between 50 and 60 thousand dollars. 

PRESIDING EXAMINER: I see; that is the reason, of course, 
you have not been paid completely? 

THE WITNESS: Right. 


[Tr. 461] 


BY MR. LETTERMAN: 
Q. The refinancing involved further disbursements to WHBT? 
A. On other debts, yes. 
Q. On other debts, but I am talking about, in other words, 
when there was refinancing, you are talking about further disburse- 
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ments to the station, you did make additional loans to the. station, 
to Mr. Crosthwait? A. Of course now, to keep the record absolutely, 
technically, accurate on that, it is entirely possible he would come 

in for 1,000, 2,000 or 3,000 temporary loans all along and pay those 
off, but they have nothing to do with the basic financing. 

Q. In any event, on this particular occasion or about the time 
when Mr.—or subsequent to the time when this note was sold to you 
by Mr. Crowder, you had another conversation with him, did you 
not? 

You had a further conversation, and let me be specific, in which 
the subsequent came up as to why did he come back in this parti- 
cular market, Harriman, when there was already a station in Harri- 
man? I believe you said this conversation came up, it was at that 
point in time he gave you his reasons as to why he filed an’ applica- 
tion for a new broadcast station to operate at Harriman? A. You 
see, he already explained to me he went into virgin territory or an 
uncompetitive community or communities 
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and when I bought the note I never dreamed in 8 or 10 weeks he 
would have an application to file for a station to compete with the 
station on which he had given me a lien. It is true he and his wife 
sold the note without recourse. I was wondering why at the time, 
but I was willing to take it because I thought the station was secu- 
rity. : 

But, of course, you see what happened and the record will 
show, but I think it was 8 or 10 weeks and he must have had it in 
mind and had the engineering underway at the time he sold the note 
to me. 

MR. BILGER: I object. 

PRESIDING EXAMINER: That is stricken, that he must have 
had it in mind. 
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THE WITNESS: I guess I, as a lawyer, ought to know I ought 
not to answer that way. 

MR. KENKEL: I think the witness is testifying about what 
motivated him to talk to Crowder. 

PRESIDING EXAMINER: No, I understand, he has already 
testified, Mr. Kenkel, and Mr. Burn recognizes it. 

BY MR. LETTERMAN: 

Q. I am talking about a second conversation, the second con- 
versaion, there may be more, but I am talking about the second 
conversation that must have taken place sometime in 1961 prior to 
the time you had knowledge that Mr. Crowder had filed an applica- 
tion for a new standard broadcast station to operate at 
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Harriman. It was this conversation that certain statements were made. 

What I am trying to get straight is what the statements were? 
A. Those were made after he filed the application and he was ex- 
plaining to me why he did it. 

Q. How did this come about? First of all, tell us where this 
conversation took place? A. I don’t remember. 

Q. And— A. I think it was somewhere in Harriman, but I am 
not sure. I do know, though, he explained to me why he did it. I 
already put in the record here his reasons for it. 

Q. Well, you used the phrase “the policies of management that 
were being pursued by WHBT were bound to bring doom.”’ Now, 
were these his words? A. No, they are mine. But he did say 
it probably in these words— 

Q. No, no. A. I was going to try to rephrase his words. 

Q. No, I am trying to ask you, in other words, you don’t have 
any present recollection of the exact words he used at the time? A. 
Approximately. 

Q. Just approximately, but not verbatim? 
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A. Well— 

PRESIDING EXAMINER: Nobody can remember verbatim, 
Mr. Letterman. I think if you want to get the conversation you 
should Mr. Burn to tell us what he does remember, if you are inter- 
ested— 
MR. LETTERMAN: I was interested in trying to establish what 
he is testifying to is not a present recollection of the exact. conver- 
sation and he is not really paraphrasing but giving us what he con- 
sidered to be the substance of the conversation. 

PRESIDING EXAMINER: Now, Mr. Burn, as I gathered is not 
reconstructing but he is now giving us his recollection of what the 
conversation was as far as he can recall, by definition. 

Can you tell us, Mr. Burn, what your recollection is of that 
conversation Mr. Letterman is asking about? 

THE WITNESS: I made an inquiry of Mr. Crowder as to his 
motive or his reason for filing this application because I had the lien, 
first lien, and I thought it was very adverse, and he said to me that 
the station was being operated with expenditures that was not justi- 
fied in a town the size of Harriman and that they had changed the 
location from the middle of the dial to the far right, making it more 
unpopular from the standpoint of putting it up locally and that, for 
one example of the type of operation that was being conducted, 
there they were formerly, when he operated the station, they for- 
merly had a tube that cost so many dollars and when they changed 
to the 
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5,000 watt they had to use a tube that cost, as I recall it, three or 
four times as much and because of that, the tubes wore out either 
by time or by acts of nature, lightning, I think he may have’ men- 
tioned, and that they were going to have to face the cost of. Teplac- 
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ing with high priced tubes the same type of appliance that he had 
used that would cost just a fraction of the amount. 

That was an example of the way the station was being operated 
and it was, the whole operation was such that he just couldn’t sur- 
vive. 

BY MR. LETTERMAN: 

Q. Sir, were you aware that Mr. Crowder at one time had an 
interest in a station WLIV at Livingston? A. I knew he came in 
there. I think that was after these other deals. 

Q. Isee. A. I am not sure. I knew he had an interest over 
there. In fact I thought it was his station. 

Q. Well, I believe you testified that you entered the banking 
business in 1911 with your father? A. Yes. I set up the books and 
I was about 16 years old that my father founded it and at his death 
the uncle took over presidency and when I became 21 I became 
president and stayed there with it three or four years and left town 
and went to Sweetwater and that is where I was connected with the 
Sweetwater Bank and Trust Company. 
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Q. I see. The bank that your father and yourself opened, did 
you state once where it was? A. Niota. 

Q. With respect to loans made by the bank, the bank at Har- 
riman and specifically in connection with the $15,000—I am talking 
about the bank in Harriman specifically with reference to a question 
asked by Mr. Bilger in connection with a $15,000 loan or line of 
credit for purposes of construction of an FM facility, Folkways Broad- 
casting Company. 

Now, I will ask you, you say you are chairman of the Board? 
A. Yes. 

Q. Are you active as a director, in other words, do you attend 
the director’s meetings which I thought you said occur once a 
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month? A. I preside, but the Board of Directors don’t pass on 
the notes. ; 

Q. No, sir, my question is not that hard. I just wanted to 
know whether or not you participated in the meetings of the Board 
of Directors which I understood once a month? A. That is correct, 
Ido. I preside and they meet tomorrow and I won’t be there. 

Q. I would like to ask you this question: Asa matter of business 
practice, is it a custom or practice, as it is in some other banks, where 
a loan is of this magnitude, $15,000, for the Board of Directors to rati- 
fy the actions of a loan 
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committee in making a commitment of this nature, that is, within 
$15,000 or let’s say $10,000? A. Our Board of Directors 
approaches every loan in each one of the offices by number to num- 
ber. 


Q. Now, I don’t think I follow that, by number to number? 
A. Yes, the loan number might be 120,000 on one Board meeting 
and the next meeting the loan number is 122,501, then the Board 
of Directors gets a report from the management as to the loans that 
have been consummated in the preceding calendar month and it goes 
from loan number so and so to so and so. It is number to number, 


at all three offices, and the Board ratifies and approves. It is Sonny) 
the full amount. They do not review the loans. 

Q. Even loans of this nature—let me ask you, won’t this be a 
significant loan, a loan of $15,000, won’t this be a loan that: would 
come to the Board’s attention above, say, loans for cars? Wait a 
minute. For personal loans, say, five or six hundred dollars, isn’t 
this the type of loan called to the Board of Directors’ attention or 
is it not? A. Some loans, if the management thinks that a loan 
might become a problem loan, or the quality might not be as high 
as we ordinary require, then they prefer and obtain an approval of 
the entire Board before it is granted. 
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Q. I take it this particular loan that we have reference to was 
not one of that nature? 
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A. I am not going to say about that. I could go to the min- 
utes and see. Sometimes we go three or four months without any 
particular loan being discussed and then maybe the next month we 
will have one or two. 

Q. You have no present recollection of having discussed or 
considered this particular loan? A. I tell you what I did with it. I 
called the National Bank Examiners, the chief who would pass on 
those things, and told him what I proposed to do. He said, 
“We don’t think too much of radio station loans, but if your manage- 
ment is willing, because of the local situation, to make the loan, we 
are not going to say anything about it.” 

The bank examiners never did criticize it. 

Q. I see, you gave it your personal attention? 

MR. KENKEL: Excuse me, I think really for the purposes of 
the record you are talking about a consummated loan and I believe 
the witness is answering you in those terms. Someplace along the 
line you lost the witness if you are talking about a line of credit. 

BY MR. LETTERMAN: 

Q. I am saying about the thing I was talking about from the 
very beginning. A. Well, at sometime, I don’t know what and who 
it was, but at sometime, I either called the Chief National Bank Ex- 
aminer or Mr. Smith called him and explained to him the 
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situation. 

Mr. Examiner, if I may interpolate here, for the record, from 
May, 1964, to May, 1965, I was head of a national organization with 
headquarters in Washington and I traveled into 43 states, 43,000 
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miles, and was still president and chief executive officer, but they 
gave me a sabattical year and for those, about 10 months out of the 
12, you know more about daily operation of the bank than I do 
since I retired. 

In fairness to me, I would like the record to show that: because 
it has been about three years since I actively participated in ‘the op- 
eration of a bank. 

BY MR. LETTERMAN: 

Q. Mr. Burn, it was against your better judgment that this sta- 
tion was established in Rockwood, was it not? A. Yes. I still think 
that judgment is correct. 

Q. I believe you said actually you hated to see the station 
coming into Rockwood at that time? A. Well, I don’t know whether 
that phraseology that is appropriate. I would like to have had a sta- 
tion in Rockwood from a civic standpoint, but I never did see how 
he could survive as a matter of economy of the town and county. 


Q. When was this, that was back in 19—what, when he came 
in? A. It was— 
Q. That was back in 1956, right? It has been in operation 


[Tr. 470] 


ever since, hasn’t it? A. Ata terrible cost in health of the people 
that operate it. 

Q. But it is still operating? A. Yes, it is still on the air: 

PRESIDING EXAMINER: Well, Mr. Burn, you said that you 
felt that Mr. Crowder had given up his Rockwood studio too quickly? 

THE WITNESS: Well, I don’t know he was operating it. 
I think he had already sold. 

PRESIDING EXAMINER: I see, but the Rockwood studio had 
been given up? 

THE WITNESS: I would have liked him to have kept it and 
try not to compete, but the minute WRKH came in they threw up 
their hands and moved out. 
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BY MR. LETTERMAN: 

Q. Did this affect your lease arrangements? A. No, they fin- 
ished paying, somebody paid. 

Q. This is a specific type of question: At one point in time 
apparently Mr. Crowder conveyed to you the idea that the way to 
make money in broadcasting is to acquire a license, construct a sta- 
tion, construct it, build it up, make it appear profitable, and then 
sell it? A. That is correct. 

Q. Now, can you tell us on any specific occasion that you 
have direct knowledge of how he implemented this policy? Do you 
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have any direct knowledge of how this philosophy was implemented 
if it ever was? A. Only by his acts. What he sold, he sold WHBT. 
He sold WDEH and he went into Livingston with a new station 
which I think— 

Q. ‘Didn’t he go into Livingston prior to the time he sold those 
two stations? A. I don’t know. I don’t think so. 

Q. But if he had gone into Livingston, wouldn’t that in some 
way be contrary to the view you are expressing? A. No, it supports 
the theory if he is going into a new territory and building it up sud- 
denly that is what he had. 

Q. In Livingston? A. Yes, I think so. I didn’t participate in 
any of those matters, but I am talking from what is common know- 
ledge there. I was not the banker for the Livingston station. I didn’t 
live in Livingston. Livingston is about 75 miles or 100 miles from 
Harriman and Rockwood. 

Q. 'I believe you said that one about, let us say, from 10 to 
20 separate occasions you had conversations of this nature with Mr. 
Crowder? A. I said I had conversations with him all along for this 
period of years. I would say that, to the best of my knowledge, the 
discussions on how to make money on radio stations were maybe 
two or three or four times. I am not allowed 
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to testify to common knowledge, I don’t think. 

Q. I just wanted to clear that, that in not one of these con- 
versations in which this type of philosophy was made to you or con- 
veyed to you was anyone else present? A. No, I don’t think so. 

If there was, I don’t recall. Some of the conversations may have-. 
taken place at social gatherings or when others were standing around 
but I have no memory of who might have been present. 

MR. LETTERMAN: Thank you very much. I have nothing 
further. 

PRESIDING EXAMINER: Mr. Kenkel. 

REDIRECT EXAMINATION 
BY MR. KENKEL: 

Q. Just a few questions, Mr. Burn. 

In response to some questions by Mr. Letterman and earlier Mr. 
Bilger, Station WRKH in Rockwood, your bank, and when I say your 
bank, I mean First National Bank and Trust Company there, has your 
bank been the banker for WRKH? A. Yes. 

Q. And in what connection have you had occasion to learn of 
the financial situation of the bank, of the station rather? A. Yes. 
The owner and operator, Mr. Dick Holloway, has been to me three 
or four or five times wanting me to try to help him out. 

MR. BILGER: Mr. Examiner, I object to that answer. 


? 


(Tr. 473] 


It is hearsay obviously. 

PRESIDING EXAMINER: No, wait. There is nothing hear- 
say about it when the man testifies—this is hearsay probably under 
exception to the hearsay rule—when he testifies to his state of mind, 
I don’t know what the situation is. 

Are you now offering this for the state of the bank, the state 
of the bank or the state of the personnel of the bank? I know that 


JA 780 


Mr. Burn previously testified about the terrible cost in health to these 
people. That is one situation. Now if we are talking about the situ- 
ation of the Rockwood station, that is another one. 

Mr. Bilger would be perfectly correct in objecting in the way 
the question was phrased. I took it to mean something else. But 
I will sustain the objection as it is currently phrased. You may re- 
ask the question, Mr. Kenkel. 

BY MR. KENKEL: 

Q. What has been—well, you testified in response to a question 
or questions on cross-examination about the owner of WRKH, how 
he appeared to you. How did he appear to you and what do you, 
of your own knowledge, know about him? 

MR. BILGER: Are we talking about health, his physical 
appearance? 

MR. KENKEL: Yes, that was the matter brought out on cross. 

MR. BILGER: I object to the question. I don’t see its material- 


ity. 
[Tr. 474] 


PRESIDING EXAMINER: I don’t know the materiality either, 
but what is your feeling, Mr. Kenkel? Why are you asking it? 

MR. KENKEL: Mr. Examiner, there were a number of ques- 
tions here during cross-examination designed to test the witness’s un- 
derstanding of the problems of broadcasting, financial, and the basis 
of some of his other statements. These probed the question of his 
knowledge of the Rockwood situation, WRKH. I am simply follow- 
ing up or going through the door that was opened by cross-examina- 
tion. 

PRESIDING EXAMINER: Yes. Mr. Letterman. Were you go- 
ing to say something? 

MR. LETTERMAN: No. 
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PRESIDING EXAMINER: I think we have to sustain the ob- 
jection on that, Mr. Kenkel. We are going too far afield and into 
matters that are not really to be probed. 

BY MR. KENKEL: 

Q. Mr. Burn, did you during the luncheon recess, have occa- 
sioned to review, in my office, the file copies, some file copies of 
WOVE, Welch, West Virginia? A. Yes. 

Q. On the basis of your review, did you refresh your recollec- 
tion of the situation? A. I did. 

Q. In cross-examination you testified as I recall that you saw 
some resolutions or stockholder’s minutes signed by 
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Betsy Crosthwait, the secretary, and you answered in terms of Sta- 
tion WOVE, and was that testimony correct? A. I was confused 
about that. It was WHBT. 

Q. So the record that you have reference to that you saw Betsy 
Crosthwait, a secretary, was— A. Was WHBT. 

Q. Was WHBT. All right. 

In the material Mr. Bilger showed you this morning, the earlier 
petition, he read to you the statement about purchasing the Crow- 
der note and following the statement from the petition that he read 
to you, there is this statement and will you agree if it is so, “Had 
he done so, the bank would not have purchased from him the above 
referenced note at that time and for the consideration it did pay be- 
cause of the questions which would have prevented themselves; 
namely, the question of Mr. Crowder competing with an existing sta- 
tion on which he retained a lien and the question of the value of the 
note and security. (land and personal property of Station WHBT) 
with a second station in Harriman.” 

Was that the statement? A. That would have been mae regard- 
less of the refinancing, I would not have come into the picture at 
all with a threat of another station going in. 
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Q. Mr. Burn, there has been testimony that you, that you, and 
again I am using “‘you” in the sense of the bank, have 
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advanced money or made loan commitments to various businesses 
in which Mr. Kenneth Crosthwait is connected and that is true? A. 
Yes, that is true. 

Q. Now, sitting on the witness stand there today, do you know 
of your own knowledge the details and the amount of all of these 
transactions or is this something you would have to go to the bank 
records to get the details? A. The only way I could get it, that it 
can be brought down into detail or accurately set out would be 
through the bank’s records, because when we one time establish a 
credit for a man or he comes in and deals with any officers that makes 
loans, he would be in and out and I wouldn’t know. 

Q. There was a time, I understand, that albeit, you were, what 
was it, the president and were away from the bank and from the 
community for an extended period of time? A. Yes, about ten 
months. 

PRESIDING EXAMINER: For about ten months? 

THE WITNESS: Ten months, yes. May, ’64 to April ’65. 

PRESIDING EXAMINER: All right, thank you. 

THE WITNESS: I did become chairman of the Board in Jan- 
uary, 1965. 

BY MR. KENKEL: 

Q. Mr. Burn, you testified to an average growth in the bank 
deposit figure, you testified to a growth and gave us the figure of 
the growth and to what do you attribute it or to 


[Tr. 477] 


what factors, if any, do you attribute it? A. My uncle who operated 
the bank ahead of me, is 75 years old, and was very tired and he 
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made loans to a friend if he wanted to and the bank business, the 
possibilities for the bank were not developed and I just, you might. 
say, took an open field there. That is the reason the growth 
has been so phenomenal compared to the national average. 

PRESIDING EXAMINER: You don’t attribute to economy of 
the region but to personal efforts on your part, is that it? 

THE WITNESS: The economy has advanced to some extent, 
but we had a “furnace” that was started after the Civil War and was 
bought by a competitor in Birmingham and closed, but we have 
since gotten a new steel mill that employs about the same number. 
Also we had a textile mill to go in between Rockwood and Kingston 
which employs four or five hundred people. 

All through the years we have had, we have been somewhat of 
a bedroom for Oak Ridge, Tennessee, and we have 70 or 100 people 
that work in Oak Ridge at good wages, but taking the Rockwood 
proper and Rockwood census districts, I would say that the increase 
in employment in the last 15 years has not been over five < or six 
hundred. 

PRESIDING EXAMINER: Thank you, sir. 

BY MR. KENKEL: 

Q. The size of the bank deposits, both absolutely and See 

that is— 
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A. State the question again. 

Q. The size of the bank deposits, both absolutely and relatively, 
viewing them— A. Size? 

Q. Size year from year. As a banker with the experience you 
have subscribed to, is there any relationship and, if so, would you 
tell us in your view what it is, between the size of bank deposits and 
a diagnosis of general economic health in a community? A. Well, 
you see— 
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MR. BILGER: I object. I don’t think he is qualified to eval- 
uate that, Mr. Examiner. 

PRESIDING EXAMINER: One second. 

MR. BILGER: He has not been qualified as an expert at all. 

PRESIDING EXAMINER: He certainly has been qualified as 
a banker and banking expert in the local small town banking com- 
munity, small town banking expert. 

MR. BILGER: We are not talking about loans or interest rates, 
but relating his banking business to the economy. 

PRESIDING EXAMINER: I understand, but this does not re- 
quire anything like an economic expert’s eye-view of the local scene. 
This is a much more easily understood cause and effect relationship, 
it seems to me, Mr. Bilger. I think I am going to allow this ques- 
tion and let’s see if it is not properly 
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supported, in which case you may move to strike and let’s see on 
what Mr. Burn bases his opinion. Let’s get the details. 

THE WITNESS: When we went into Harriman with the new 
bank, the branch bank and that office has acquired about a million 
dollars of savings accounts and have a million in additional check- 
ing accounts we didn’t have in that territory. We have also in the 
last 15 or 18 months gone to Kingston, Tennessee, with a new branch 
office and we had a Drive-In Bank over across the river from our 
new location in Kingston that had savings of $180,000 and those 
savings today are about $500,000, $475,000 to $500,000, and we 
have also acquired about half a million dollars of checking accounts 
at that new office in Kingston. 

As far as the home office is concerned, in the last three or four 
years, it has been practically on a level and our growth has been oc- 
casioned by new branch offices. 


BY MR. KENKEL: 


Q. You mean growth of deposits has been the savings deposits? 
A. Savings deposits of the two branches. 

Q. And checking accounts? A. I would say there has been 
a slight growth in savings at the main office. But the checking ac- 
counts at the main office have not increased. Does that answer your 
questions. 

Q. Yes. Let me ask this: The money placed in the 
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savings deposits, in the savings accounts, as a banker, does it have 
any significance to you and, if so, what? What I am asking is, only 
to direct your attention to the area of my inquiry, does it mean the 
money is being spent in the community or being saved, if you have 
had any experience? 

PRESIDING EXAMINER: No. No. I think we need more 
background than this, Mr. Kenkel. 

Mr. Bilger, go ahead. 

MR. BILGER: I object. 

PRESIDING EXAMINER: Yes, I think that objection must be 
sustained. I think that Mr. Burn has testified to the facts. He says 
that the increase in the deposits is attributable to the bank’s having 
itself branched out and gotten more deposits, but insofar as ‘the local 
or main office is concerned those deposits have held pretty steady. 

Those are the facts. Now, we can draw whatever conclusion 
we want, but I don’t think we can go much farther on this point. 

MR. KENKEL: I think that is all. 

PRESIDING EXAMINER: Any other cross-examination? 

MR. BILGER: I would like to ask a few questions. 
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RECROSS-EXAMINATION 
BY MR. BILGER: 
Q. Mr. Burn, if the bank deposits rise, generally speaking, with- 
out an increase, without being attributable to opening 
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new branch offices, would it not indicate to you as a banker the 
economy is healthy? A. Yes. 

Q. All right, let me ask you this question, sir: This is a point 
I am not clear on and I don’t think the record is quite clear on. I 
want to go back to May, 1961, again, where you, as you said, 
bought the Crowder note and then Mr. Kenkel read into the record 
with you and had he told you at that time that he planned to open 
a radio station that you would not have bought it and I want to talk 
about that. 

I believe your testimony was that you would not have bought 
it even without the refinancing. A. Yes. 

Q. Now, I have not asked you a question, but have I charac- 
terized your testimony correctly? A. I think so, so far. 

Q. How did it happen that you bought the Crowder note? 
Could you tell us how this trend got started and by whom? 

MR. KENKEL: I object. I think we have been over this. 

PRESIDING EXAMINER: Yes, we have. I think Mr. Burn tes- 
tified. 

MR. KENKEL: This is not related to redirect. 

MR. BILGER: May I say how it is related. Mr. Kenkel read 
into the record the statement which Mr. Burn has placed into his 
bank’s petition to deny. 
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PRESIDING EXAMINER: All right, ask the question, Mr. Bil- 
ger. 
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MR. BILGER: That creates the inference, of course, we had 
some sort of duty. 

Would you answer the question? 

THE WITNESS: Repeat it. 

PRESIDING EXAMINER: Read it back. 

(The pending question was read by the reporter.) 

MR. BILGER: How this was CESS Y is what I intended to 
say instead of “trend”. 

THE WITNESS: My best recollection is that Mr. Crowder had 
casually mentioned in times past he might like to sell me the note, 
but the amount was such that it would not be legal and at the time 
I had purchased it, I did purchase it, I don’t recall whether it was 
Mr. Crowder that approached me or whether Mr. Crosthwait discussed 
the matter with Crowder and acted as an intermediary and asked if 
I would consider buying it. 

Does that answer your question? 

BY MR. BILGER: 

Q. Does that complete your answer? A. Sir? 

Q. Are you finished? A. I think so. 

Q. Mr. Burn, it is true, is it not, that you could not advance 
money to Crosthwait and WHBT so long as Mr. Crowder 
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held that note as a first lien? A. No, that is abolutely not true. 

Q. I thought that is what you said awhile back in your other 
testimony, you could not advance money unless the bank had the 
first position? A. Maybe I can clear it up for you. A bank cannot 
_ take a second mortgage if there is an outstanding first mortgage and 
then they will have to deal on a man’s financial statement or 
his moral responsibility. You can make a loan to a man that had 
three or four mortgages if you thought he would pay. But you can’t 
take a recorded mortgage if there is a recorded mortgage already out- 
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standing because your lien then would be a second lien and would 
be illegal under the Federal statute. 

Q. Did Mr. Crowder’s note carry with it a first mortgage? A. 
What note do you speak of, of Mr. Crosthwait? 

PRESIDING EXAMINER: No, the note that Mr. Crowder held 
that you eventually bought. 

THE WITNESS: You see, it was the first mortgage lien to be- 
gin with and I stepped into Mr. Crowder’s shoes. 

BY MR. BILGER: 

Q. I understand. Shortly after you bought the Crowder note, 
you did then lend money and take the first position on WHBT’s as- 
sets? A. I already had it. 

Q. How could you have a first position if Mr. Crowder 
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had it? 

PRESIDING EXAMINER: Well, they had bought the note of 
Mr. Crowder. 

MR. BILGER: I see what he is talking about. 

THE WITNESS: Let me state this. Under Tennessee law first 
liens on any kind of a lien that is part of a loan is considered one 
transaction. When I buy the note, I buy the collateral. 

BY MR. BILGER: 

Q. You just assumed automatic first lien when you bought the 
note? A. Yes. 

Q. And then you could lend more money if you wished on 
the assets? A. Sure. 

Q. Which you proceeded to do? A. I don’t think I increased 
the first mortgage to any great consequence. I helped him raise more 
money through debentures? 

MR. LETTERMAN: Helped who? 

THE WITNESS: WHBT. 


BY MR. BILGER: 

Q. You mean Mr. Crosthwait as the manager, but after all it 
is the corporation also. Folkways Corporation is the corporation you 
dealt with. 

PRESIDING EXAMINER: Folkways Broadcasting Corporation 
was 
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the company you dealt with? 
THE WITNESS: Yes. 
PRESIDING EXAMINER: Mr. Bilger, is this a good sa for 
a five-minute recess? 
MR. BILGER: Yes. 
(Whereupon, at 3:15 p.m., a recess was taken until 3:20 


p.m.) 
PRESIDING EXAMINER: Back on the record, gentlemen. 
Mr. Bilger. 
BY MR. BILGER: 

Q. One last question. 

Did you lend Mr. Crosthwait $35,000 immediately after you 
purchased the Crowder note? A. I don’t think so. I don’t recall. 
We might have given him a line of credit which is a good deal of 
credit. You give lines of credit which sometimes are never used. 

What is the question based on? 

Q. Did you give Mr. Crosthwait a line of credit for $35 .000? 
A. If there is an existing record, if there is an existing record 2 that 
extent I would say “Yes.” 

Q. No, Mr. Burn, answer the question. A. I don’t remember 
any line of credit like that. 

Q. Incidentally, your bank does tend to adhere to its $15,000 
line of credit for Folkways FM Station, does it not? 
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A. Why do you ask that? We never repudiated any agreement. 

MR. BILGER: All right, I have no further questions. 

PRESIDING EXAMINER: Mr. Letterman. 

MR. LETTERMAN: I am afraid I have a few more questions, 
I didn’t mean to do this, sir, but I wanted to ask you something 
about the economy you talked about. 

BY MR. LETTERMAN: 

Q. Let me understand something first. In 1960, your deposits 
were approximately $3 million. Is this approximately correct? A. 
I think so. 

Q.: And today they are approximately $8.3 million? A. That 
is the total resources today. 

Q. That is the total resources? A. Yes, deposits are over $7 
million. We have $600,000 capital. 

Q. The deposits are over $7 million? A. Yes. 


Q. Let me understand because I am a layman in this field? A. 
I am, too, in that respect, maybe. 

Q. Well, I am just asking you, I want some help. A. Go ahead, 
all right. 

Q. Now, are these deposits representative of stations 
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accounts from individuals or what? A. Individual accounts. What 
we call commercial accounts until, say, three months ago had not 
increased over a period of a year or 18 months. Savings had 
increased. 

Q. That is what I am interested in. A. Let me finish, if I may? 

Q. All right. A. And we find that when the public is 
concerned about the future, they immediately increase savings ac- 
counts. 

Q. ‘No, that is not my question. I want to know only in terms, 
very simply, how much of the $7 million in deposits is represented 
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by savings of individuals or corporations or entities? A. Now, they 
fluctuate from day to day. I can give you round numbers in mil- 
lions. I would say $4 million in savings and $3 million in checking. 

Q. Yes. A. It might be four and a quarter and three and a 
quarter. The savings in the last five years have increased. 

Q. $4 million in savings? A. Yes. 

Q. And $3 million in checking? A. Yes. 

Q. Now, on the checking accounts, the deposits in the check- 
ing accounts, you do not pay interest, do you? 
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A. That is correct. 

Q. On savings accounts, you do pay interest? A. Pay four per 
cent. 

Q. You pay four per cent on savings. 

Now, with this increase in the volume of savings accounts, isn’t 
it necessary or has it not been necessary for the bank to make loans 
in order to earn money so they could pay the interest on these sav- 
ings? A. Well, we have been loaned up for two or three years. 

Q. Loaned out? A. Loaned up. 

Q. Loaned up. What does that mean? A. Very conservative 
banking would permit you to loan 50 per cent. 

Q. Of what? A. Of the total deposits. Extremely liberal 
banking would commit you to loan 75 or even 85 per cent, which 
the New York banks do, and our loans have ranged from 55 per cent 
of deposits to 60 percent, because, in the last three months we have 
had a third of a million growth and our loan ratio is back down just 
slightly above 50 per cent, which is a very fine ratio for a country 
bank. 

Q. Now, sir, you talked about 50 percent of deposits.. Do you 
include in those deposits the checking account deposits? A. Total 
deposits. 
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Q. So it would be 50 per cent or above of the $7 million fig- 
ure? A. :Well, let us say that our loans approximate $4 million. 

Q. Now, can you break for us the nature of these loans? Do 
you categorize these loans as to say “all loans so much per cent and 
personal loans so much per cent and home improvement loans,” do 
you categorize your loans like that? A. Every day. 

Q. Can you tell us how they break down? A. I have not had 
occasion to look at it for several months, but I can give you round 
number percentages. 

Q. Would you, please? A. We would have 35 to 40 per cent 
in long-term real estate loans and I would like to take a pencil as I 
go along with this, and we will have let us say 25 per cent in what 
we call personal loans, and that is on individual’s signatures and no 
security. 

We will have five per cent on automobile and appliances loans. 
We will have then let us say 25 per cent of commercial loans and 
commercial loans are to merchants and business people. Five per 
cent in farm loans and unclassified, but our system is that every day, 
every note is classified and we carry a ledger sheet and every day the 
amount that is paid on real estate loans is taken off and new real 
estate loans is added on. 
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If you would like it in the record, I can give you as of any date 
the exact percentage of any of our loans. 

Q. I think it would be very, very helpful if you could for the 
record, if you could supply that information for let us just take a 
convenient month, let’s say January of 1967— A. I want you to 
fix a single date. I don’t want to do it for every day. 

Q. No, just one day but— A. One day in January. 
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Q. January, whatever day you pick, maybe the close of Jan- 
uary would be best? A. All right. . 

Q. Of 1967 and January of 1965 and January of 1962. And 
you want these percentages for those dates. 
Q. Yes. A. And to file them, well, we will file them, be glad 


to. 

PRESIDING EXAMINER: To whom did Mr. Burn say that, 
to you, Mr. Letterman? 

THE WITNESS: Do you want it in the record? 

PRESIDING EXAMINER: Send it to Mr. Letterman. 

THE WITNESS: I will send it to Mr. Kenkel. 

MR. KENKEL: What shall I call it so I can make an appropri- 
ate note? 

THE WITNESS: I would call it allocation of loans percentage- 
wise. 
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BY MR. LETTERMAN: 

Q. When you say the bank is loaned out, that means you 
reached that 50 to 55 percent of your current deposits? A. We have 
loaned to the point that we won’t make additional loans unless it 
is to an existing depositor to whom we are deeply interested, I mean, 
to take care of his loans. - 

Q. That is a customer of yours? A. Yes. We borrow money 
to take care of a customer, but, otherwise, there are times when we 
have surplus of money that we will take on loans that are even of 
a quality we would not take if money is tight. Now, money has been 
tight in our bank for, let us give, say, for the year 1966. 

Q. It has been tight, but isn’t it— A. And in the last three 
or four months it has loosened up a little bit. 

Q. That has been for certain reasons we won’t go into now. 
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But now, generally speaking, you used a term “Economy”— 
“The economy is reflected in some way or another in the banking 
business.” A. Well, the economy, to me, is the payrolls that come 
in the town, the retail sales and bank deposits and all of those ele- 
ments. 

Q. ‘For example, won’t retail sales be one inditia or indication 
to you as a banker of the healthiness or non-healthiness 
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of the economy? A. Yes, and I know how it has been; it has been 
unhealthy because the retail merchants are suffering. 

Q. ‘That is from the record, whatever the record is on retail— 
A. Yes, we know, we know from the deposits of the retail mer- 
chants. ; 


Q. We will find out in different ways what the retail sales are. 
That is the thing which we can establish otherwise, but I say what- 


ever they are it is an indication and indicia of the relative healthi- 
ness of the economy? A. I would say as to the local situation, and 
I happen to know that the local merchants have been suffering. I 
don’t care what national statistics may show. I am testifying now 
that the local situation is not healthy. 

Q. I am talking about local. A. O.K. 

Q. Now, has there been any other new industries open up in 
Harriman except the steel mill and when I talk about Harriman talk- 
ing about the enlarged Harriman, I understand there is an annexa- 
tion? A. Yes, South Harriman was brought in by annexation. 

Q. The population is now 10,000? A. Larger. 

Q. How big is it? 
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A. 12,000 to 14,000. 
Q. 12,000 to 14,000. In this particular area, is there any new 
industries outside of the steel mill that you mentioned? A. That 
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is not in Harriman, it is probably closer to Rockwood than Harri- 
man. 

Q. Rockwood is only about 8 miles away? A. That is right, 
it is between the two towns. 

Q. We are talking about in Roane County. A. The only thing 
I recall at the moment that came into Roane County is the new steel 
mill which has been operating a few months and— 

Q. Could yougive us more details, what steel mill is that? A. 
Well, it is a new process that uses electrical energy and it is my un- 
derstanding they use largely scrap metal of old automobiles. They 
are baled and brought in and melted and made into steel billets. It 
is not big, but maybe six or eight hundred feet long and employs 
200 or 250 people. : 

Q. It has been in operation a few months? A. It is just get- 
ting under way. It is a civic deal in which six or seven thousand 
people took a thousand bond to help get it going, and there is at 
the old airport on the road between Rockwood and Kingston, there 
is an apparent factory, garment factory of some sort, operated by 
the American Apparel 
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Company, I think is the name of the company now. 

It has been recently reorganized and they still train people. The 
building was put up by the county and I would say that five to six 
hundred people either are employed or being trained at the new 
factory. So we have two new factories in the county. 

Q. That is about the extent of such expansion there might be? 
A. Yes, I don’t know of anything else and I think I would if there 
is anything else. 

Q. In adjacent counties, are you familiar with any development 
of large industries? A. Well, the nearest town to the south is Spring 
City, Tennessee— 
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Q. Excuse me fora moment? A. That is 17 miles to the south 
of Rockwood. Do you have that? 

Q. I am trying to get it. I can’t read it off of my own exhi- 
bit. I am looking to see where it is. A. It is in Rhea County, due 
south of Rockwood, which is in Roane County. Spring City. They 
built a new factory building there for an electronics concern out of 
Los Angeles. They had a strike that caused them to move out. They 
have a new industry in that building. 

I could only make a wild estimate as to the number of 
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employees. I would say 50 to 75. 

Q. People? A. Yes, people. 

Q.: Not thousands? A. No, 50 to 75 wage eamers. Crossville 
is growing pretty well. But it is 26 miles west. I don’t think that 
its economy affects us in any way at all. 

Q. Do any of the people in Crossville or in Rhea County trade, 
let us say, in Harriman? A. No, very little. Crossville is a pretty 
good trading center and it is on the mountain, on the plateau, 26 
miles away, and I think they would go to Cooksville or Knoxville, 
or Chattanooga, they would not come to Harriman. 

Q. What about any people, to your knowledge, that would re- 
side in Morgan County, do industry or retail stores in Harriman or 
Rockwood or Kingston—do they draw business from Morgan County, 
any people? A. They always have to some extent. 

Q. And could you make a statement with respect to Loudon 
County? A. That is too far away. 

Q. That is too far away? A. Across the river and closer to 
Knoxville. 

Q.. How about Anderson County? A. They would go to Oak 
Ridge or Knoxville. 
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Q. Either one but not Harriman? A. Not to Harriman. They 
are in a much smaller town and they don’t trade that way, they 
would go to a bigger town. 

Q. Yes, to the extent that business is drawn it would perhaps 
be from Morgan County to a greater or lesser degree? A. The only 
situation as I see it in Morgan County, the new steel mill would 
probably give employment to 25 to 40 people out of Morgan County 
and you would have that many more wage earners spending money 
in Morgan County and Harriman, $100,000 to $125,000 a year extra 
retail trade because some of the people in Morgan County do com- 
mute to the steel mill. 

MR. LETTERMAN: Thank you very much. 

PRESIDING EXAMINER: Anything else of Mr. Burn? May 
he be excused? | 


Mr. Burn, you are excused. 


(Witness excused.) 

PRESIDING EXAMINER: Mr. Kenkel. 

MR. KENKEL: Mr. Examiner, may I just, as a preliminary 
matter, I am having trouble with your composite week. 

PRESIDING EXAMINER: Yes. 

MR. KENKEL: Specifically with Saturday, June 8, 1966, I 
find that June 8, 1966, was a Wednesday. 

PRESIDING EXAMINER: I checked and double-checked that 
yesterday and I thought I was right. But if I made a mistake I am 
willing to acknowledge it obviously. Let us have the 
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KENNETH J. CROSTHWAITE 


* Kx 
DIRECT EXAMINATION 
BY MR. BILGER: 


* * * 
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Q. And then two or three years later you sold the corporation, 
did you not, or the assets of the corporation? A. I sold it in 1956. 

Q. That is correct. From there you went where in the broad- 
cast business? A. Sanford, Florida. 

Q. You acquired a station there? A. Yes. 

Q. You kept that for a year? A. Roughly. 

Q. You left there and got another facility? A. Yes, I purchased 
the stock in the Folkways Broadcasting Co. in Harriman, Tennessee. 

Q. We are up to WHBT. 

From here on I am going to go a little bit more slowly. 

Which year did you first become associated with WHBT? A. 
I believe the latter part of 1957. This is memory on my I am just 
guessing at this now. 

Q. Who owned the station at that time? A. Folkways Broad- 
casting Co. 

Q. Who comprised Folkways Broadcasting Co., Inc? A. Clar- 
ence Hank Snow and Ernest Tubb and I believe they were the only 
two stockholders. They owned the company. 
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Q. You joined them in what capacity, sir? A. As Assistant 
manager. 
Q. You owned no stock then? A. No. 
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Q. There came a time when you acquired stock? A. Yes. 

Q. When? A. I do not remember. 

Q. Do you remember from whom you purchased it? A. Er- 
nest Tubb. 

Q. Do you remember what you paid for it? A. Not exactly. 

Q. What is—would the figure $5,000 refresh your memory? A. 
If the records say that, that is what it was. 

PRESIDING EXAMINER: Now, where are we going on this 
point, Mr. Bilger? 

MR. BILGER: To get to the finances and how he acquired the 
refinancing eventually from Mr. Burn who testified here two days 
ago. 

PRESIDING EXAMINER: I see. All right. 

MR. BILGER: If we have further questions, may we come to 
the bench on them? 

PRESIDING EXAMINER: All right. 


MR. BILGER: I do not want to be cloak-and-dagger or 
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Mysterious but I have a line of cross. 

PRESIDING EXAMINER: Continue. 

BY MR. BILGER: 

Q. How much stock did you own after you bought out Mr. 
Tubb’s stock? A. 50 per cent. 

Q. Mr. Snow owned the other 50 per cent? A. Yes: 

Q. Did there come a time when you purchased Mr. Snow’s in- 
terest? A. Yes. 

Q. When? A. I do not know the date. 

Q. Give us the year. A. Again I would have to refer to the 
records. It would be just guesswork. 

Q. Right. Now, I will try to help you. Please indulge me—I 
am having a difficult time working my way through these old rec- 
ords. 
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PRESIDING EXAMINER: Allright. 

Now, I show you Mr. Crosthwaite, just to get the dates straight, 
the Commission’s license file for WHBT Volume 3, and I show you 
three fifteen, FCC Form 315 which is marked as having been received 
on April 8, 1961 and purports to be a transfer of 50 per cent inter- 
est in WHBT, the license of WHBT from Mr. Clarence Hank Snow to 
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to Kenneth J. Crosthwaite. A. Yes, sir. 

Q. Is that the application which was used for you to acquire 
Mr. Snow’s interest? A. Yes. 

Q. Turn to page, Commission telegram June 13, 1961 which 
I refer you to, is that the Commission wire which authorized the ac- 
quisition of that interest from Mr. Snow by you? A. Yes. 

Q. How much did you pay Mr. Snow for his 50 percent inter- 
est giving you 100 per cent control—do you recall? A. I would have 
to refer to the record, sir. I do not know. 

Q. $8,000, does that refresh your memory? I show you the 
contract for purchase which was part of the 315 form and point to 
you the figure of $8,000. A. Yes. 

Q. Is that what you paid Mr. Snow? A. Yes. 

Q. Did you borrow that $8,000 from Mr. Burn or one of his 
banks? A. I assume I did, I do not remember. I assume so. 

Q. Prior to 1961 you had business relationships with Mr. Burn, 
did you not? 
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A. Yes. 

Q. Now, at the time that you acquired Mr. Snow’s 50 per cent 
interest and you already had 50 per cent, making you the 100 per 
cent owner of WHBT, did there come a time when you decided to 
refinance the position of WHBT? A. Yes. 
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Q. About what point in time was that, Mr. Crosthwaite? A. 
I would have to look at the records. I just do not remember. 

Q. As of the time you acquired 50 per cent control of ‘the sta- 
tion at least, that is when you bought Mr. Tubb’s interest, you were 
aware of the financial condition of WHBT as of that date certainly, 
were you not? A. Yes, sir. 

Q. And before you bought the remaining 50 per cent from Mr. 
Snow, did you enter into negotiations to refinance in the event you 
could purchase Mr. Snow’s interest or to enable you to purchase Mr. 
Snow’s interest? A. I do not know. 

I would assume that I would have had to. 

Q. All right. You did acquire—strike that. 

You were aware that as of December 31, 1960, WHBT owed 
Mr. Crowder a remaining balance on the purchase money mortgage 
and note when Mr. Crowder sold the station to Snow and Tubb? 
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A. Yes. 

Q. Were you aware of that? A. I am not aware of the date. 
I do know we owed some money. 

Q. Was it your desire to refinance in order to pay off that note? 
A. Yes. ; 

Well, not necessarily pay off the note, it was my desire to re- 
finance. 

Q. In order to do that you had to pay off the note. A.. Yes. 

Q. Because it was as I understand it not only secured by a 
chattel mortgage on the personalty by a mortgage on the real estate 
the transmitter site. 

PRESIDING EXAMINER: They call it a deed of trust in Tex 
nessee, do they not? As they do in the District. 

THE WITNESS: Yes. 


JA 802 


BY MR. BILGER: 
Q. For this reason it was necessary to pay off the Crowder 
note? A. Yes, sir. 
Q. Did you approach Mr. Crowder with the proposition that 
he would sell the note to Burn? A. Yes. 
Q. You did. And it was that basis then that you 
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through the First National Bank and Trust Company of Rockwood- 
Mr. Burn’s bank? A. Yes. 

Q. And as a part of that refinancing Mr. Crowder was contact- 
ed, was he not, to come to the bank and the bank would pay off 
his note? A. Yes. 

Q. In order to enable you to acquire funds to move ahead 
with WHBT? A. Yes, sir. 

Q. And that is the way it happened. 

PRESIDING EXAMINER: What was that year—repeat it? 

MR. BILGER: May 2, 1961 according to Mr. Burn’s testimony. 
According to the records, Mr. Burn was not sure of the precise date. 
I think the transcript will reflect this occurred in May, 1961. 

BY MR. BILGER: 

Q. Now, back then in 1961 you were 100 per cent owner of 
WHBT? A. Yes. 

Q. There came a time when you divested yourself of some of 
that stock interest? A. Yes. 

Q. How much and to whom? A. I cannot remember the dates 
but the time I believe 
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that 10 per cent went to Mr. Carrigan and 10 to Mr. Roberts. 
Q. They were employees at the time? A. Yes. 
Q. Then that cut you back to 80 per cent? A. Yes. 


JA 803 


Q. Iam looking at the ownership report and I am going to read 
you what it says. If you think it is correct, fine or I can show it 
to you. As of August, 1962 you owned 80 per cent of it, Mr. Car- 
rigan owned 10 and Mr. Roberts owned 10? A. If the record says 
that. 

Q. Let us do it properly without expediting too much. I show 
you Commission’s ownership file for this station WHBT and I show 
you a time date stamp August 24, 1962, Received in the Commis- 
sion, is that your signature there? A. Yes. 

Q. And it is an ownership report FCC Form 233, the second 
which reflects what I indicate it did—the stock ownership does it not? 
A. Yes. 

Q. It also indicates you were then president, Betsy S. Cros- 
thwaite I assume that is your wife, was the Secretary? A. Yes. 

Q. Was the Secretary and Mr. Carrigan Vice President and Mr. 
Roberts, Treasurer? A. Yes. . 
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Q. Did there come a time when that stock interest changed? 
A. Yes. 

Q. To what, sir? A. An additional 5 per cent was to Grant 
Roberts and 5 per cent to William R. Carrigan. 

Q. Taking you back to 70 per cent, then? A. Yes. 

Q. And each of them 15 per cent? A. Yes. 

Q. Is that the way it stands today? A. Yes. 

Q. I show you now what is a part of the Commission’s owner- 
ship files for WHBT, again a Form 323 and ownership reports signed 
as 4-6-67 by Mr. Crosthwaite, is that your signature? A. Yes. 

Q. And that ownership file reflects that you are still president 
and that you are a director and that you own 70 per cent of the 
stock? A. Yes. Ey 

Q. Mr. Carrigan vice president, a director and 15 per cent 
stockholder? A. Yes. 
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Q. Betsy S. Crosthwaite your wife is secretary and Director 
with no stock interest? 
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A. Right. 

Q. Grant E. Roberts, who is now listed as living in Orlando, 
Florida, is a treasurer and a director and 15 per cent stock holder? 
A. Yes. 

Q. There came a time did there not, when you bought, you 
and others bought a radio station in Welch, West Virginia? A. Yes, 
sir. 

Q. When was that, do you recall? I will be more specific. When 
you are quite sure you obtained commission approval to obtain the 
station and there came a time again when you closed the transaction 
and notified the Commission of that, what was the date you closed? 
A. The effective date of takeover was January 1, 1964. 

Q. Prior to that time you had negotiated the purchase with the 
previous owner, had you? A. Yes. 

Q. How much stock do you own in that radio station? A. 68 
and 2/3 per cent. 

Q. By the way, the name of that licensee is WOVE, Inc. and 
the call letters are WOVE? A. Yes. 

Q. You own 68 and what? A. 68 and 2/3rds, I believe is the 
per cent. 

Q. And you hold an office? 
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. Yes, sir. 

. What office is that? A. President and I am a director. 

. Also the general manager, are you not? A. Yes. 

. ‘You are active up there in the day-to-day operation of 
WOVE? A. Yes. 
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Q. And have you occupied those three positions since, what 
was the date you said you closed? A. January, 1964 for the pur- 
chase of the station. 

Q. Yes. A. As general manager, yes. 

Q. Now, your other two stockholders up here, your other three 
stockholders are whom? A. Mr. Harry Burn. 

Q. Yes. A. Mr. Tommy Brown and Mr. Don Crosthwaite. 

Q. Donald Crosthwaite is your brother? A. Yes. 

Q. How much stock do all of those people own, respectively? 
A. Giving them in round numbers, it is roughly 17 for Mr. Burn 
and 7 for Mr. Brown and 7 for my brother, Don. 
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It is rounded off, of course, 7-1/2 or something like that. 

Q. I guess Donald S. Crosthwaite bought that stock of Mr. Ful- 
cher, that he used to have? A. Yes. 

Q. I will show you the license file for WOVE, Inc., in an 
ownership report dated June 8, 1966 is that your signature? A. Yes. 

Q. Received in the Commission on July 1, 1966. This indi- 
cates - does it not, that Harry T. Burn is secretary-treasurer? A. Yes, 
sir. 

Q. That he owns 17.1 percent of the stock? A. Yes. 

Q. Tommy Brown is not an officer. He is a director and owns 
7.2 per cent? A. Yes. 

Q. The same is true with respect to Donald S. Crosthwaite? 
A. Yes. 

Q. In other words, he is a director and he owns 7.2 and he is 
not an officer. A. Right. 

Q. Mr. Harry T. Burn is, however, a director as well, 


(Tr. 794] 


is he not? A. Yes. 
Q. Is that the current situation? A. Yes. 
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Q. Now I go to a different subject. I assume that is the rul- 
ing as far as we have gone, we cannot go into your past history. 

PRESIDING EXAMINER: That is the ruling. 

MR. BILGER: I understand. 

BY MR. BILGER: 

Q. During 1965 what was the average number of advertisers 
you had on WHBT, please? A. I would not have any idea, sir. 

Q. Your answer is you do not know? A. No, I do not know. 

Q. In 1961, Mr. Crosthwaite, during the calendar year 1961 
do you recall what income you derived from station WHBT, you, 
as an individual? 

MR. KENKEL: I am going to object, your Honor. 

PRESIDING EXAMINER: Yes, where does that refer to this 
case, Mr. Bilger, except that it may relate to the question of finan- 
cing? 

MR. BILGER: Of course. I want to know not only from him 
but when I get the books, what any officer or director 
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You do not need to apologize. 
BY MR. BILGER: 

Q. Now, when you purchased WOVE, Mr. Crosthwaite, was 
any part of the purchase price financed through a commercial insti- 
tution? 

MR. KENKEL: Object to that unless there is some connection. 

PRESIDING EXAMINER: We have testimony of Mr. Burn’s 
participation in the matter. Does this relate to that, Mr. Bilger? 

MR. BILGER: It does, because Mr. Burn was less than certain 
about it. 

PRESIDING EXAMINER: The objection is overruled. 

THE WITNESS: The actual purchase price was not financed. 
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BY MR. BILGER: 

Q. Did you borrow any money from Mr. Burn personally on 
behalf of your corporation WOVE, Inc., to purchase this facility? 
A. If I remember correctly, —may I see if I understand the ques- 
tion. Did WOVE borrow money from the bank to purchase the sta- 
tion? 

MR. BILGER: Yes, sir. 

THE WITNESS: As far as the purchase price, no, sir. 

MR. BILGER: Did you borrow money for any purpose from 
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Mr. Burn or his bank? 

THE WITNESS: I had personally borrowed some money when 
I first made the offer for the station but this was on an individual 
basis and then when the corporation was formed, this money was 
not used for that purpose. 

BY MR. BILGER: 

Q. Well, all I want to know is back when you bought the sta- 
tion, were you indebted, as a result of this purchase of the station 
to Mr. Bur, did Mr. Burn help you finance the acquisition is what 
I am asking you, over in Welch? A. The station was purchased by 
preferred stock, not from loan money. 

Q. Is the question clear to you? A. Yes. You see, I have to 
a low memory as to what actually happened. 

Q. I showed this to Mr. Burn the other day - the this is 
license for WOVE, license file, it is the 314 the application to assign 
a license for station WOVE and it is dated 22 August, 1963 and is 
that your signature? A. Yes. 

Q. I refer you now to Spec. 3 page 1 which lists $25,000 de- 
posted in the First National Bank & Trust Co. of Rockwood, Ten- 
nessee. Were those funds or any part thereof advanced by Mr. Burn 
or his bank? 
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A. I believe this came from preferred stock, from the sale of 
preferred stock. 

Q. Do you know? A. Not without checking the record, no. 

Q. This is the stock that you were present and heard Mr. Bum 
testify about the other day? A. I do not remember that testimony. 

Q. You have been present in the hearing room since Monday. 
You did hear Mr. Burn testify, that is my question? A. Yes, I did. 

Q. You did hear him testify that he assisted you in the sale 
of the preferred stock, did you not? A. Yes. 

Q. Is this the preferred stock he was talking about that per- 
tained to WOVE? A. Yes. 

Q. It is almost 3:30. 

MR. BILGER: Mr. Examiner, I think I can do a little better 
job if I look at these records in the light of the new situation we 
have in the morning. 


PRESIDING EXAMINER: All right, Mr. Kenkel has an appoint- 
ment 3:30 or thereabouts and we are now adjourning so he can keep 
it and it is not practicable to come back afterwards so we will ad- 
journ until tomorrow at 10 o’clock. I have an oral argument at 9 
in another case. 


(At 3:30 p.m. recess taken to 10 a.m. May 12, 1967.) 
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Would it be Draper and Darwin or something else? 

THE WITNESS: At this moment, without checking the log, 
I couldn’t be sure. I would think it would be Draper or Draper Dar- 
win. 

MR. LETTERMAN: Something along that line? 

THE WITNESS: Yes. You would recognize it if you saw it. 
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BY MR. BILGER: 

Q. Now, Mr. Crosthwait, during the course of the last several 
weeks while you were presumably preparing your case, did you have 
an occasion to speak about revenues and losses with the owner of 
the Rockwood station as to what he has experienced since August 
of 1966? A. I have spoken to Mr. Holloway several times about 
his operation, yes. 

Q. Well, more specifically, did you speak to Mr. Holloway and 
ask him what his experience had been revenuewise since the advent 
of WXXL, and by that I mean from August of last year, August 12th 
up to date? 

MR. KENKEL: I am going to object, Your Honor. I don’t 
know that this has anything to do with the direct. As I recall, when 
Mr. Burn was here, Mr. Bilger and perhaps Mr. Letterman also, ob- 
jected to any discussion about WRKH, Rockwood and economic 
matters. I am going to object. 


PRESIDING EXAMINER: Let’s get the form of the question 
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precisely. How did it read? 
(The pending question was read by the reporter.) 

PRESIDING EXAMINER: WXXL is one thing. Now, what is 
the objection? 

MR. KENKEL: I have expressed the objection, Your Honor. 

PRESIDING EXAMINER: What is that? You said that there 
had been any objection to any testimony regarding WRKH? 

MR. KENKEL: Yes. 

PRESIDING EXAMINER: There wasn’t anything about WRKH 
as I heard the question read. 

MR. BILGER: WRKH, Mr. Holloway owns the Rockwood sta- 
tion. Now, the purport of the question, Mr. Burn did testify to two 
facts, sir, two allegations regarding the Rockwood facility. 
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One, the Examiner will recall that he said Mr. Holloway, in his 
opinion, was driving his health into the ground operating it, and sec- 
ondly, that the statement in his judgment was barely getting along. 

PRESIDING EXAMINER: That is right. 

MR. BILGER: And also it is well within the service area of 
WHBT and WXXL, Rockwood and Harriman and Kingston all 
together. 

PRESIDING EXAMINER: It certainly has a bearing on the 
question of economic impact. There is no question about that. The 
objection is overruled. 
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MR. BILGER: It has some bearing on the veracity and astute- 
ness perhaps, being charitable to Mr. Burn. 

PRESIDING EXAMINER: No, no. 

MR. KENKEL: Then I have obviously another ground. We 


have no showing that this is the same discussion that Mr. Bilger is 
now asking about. 

MR. BILGER: I am not talking about Mr. Burn’s discussion. 
It is Mr. Crosthwait’s. I am attempting to elicit from him what he 
discussed with Mr. Holloway as to the economy. 

PRESIDING EXAMINER: We are not going into a question 
of Mr. Burn’s veracity or anything else through cross examination 
of Mr. Crosthwait at this point, just because it is not the way to do 
it. That is not the order of proof, but we are doing it on another 
basis now. This is on the question of economic impact. 

BY MR. BILGER: 

Q. I don’t think you answered the question. A. Yes, I talked 
to him and he told me that his business was good. I didn’t see his 
records, sir. 

Q. But he did say his business was good? A. That is right. 

I have no reason to doubt him. 


JA 811 


MR. LETTERMAN; What was the finishing touch to your 
comments, sir? 

THE WITNESS: He said his business was good and I said I 
haven’t seen his records. However, at this time I have no 
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reason to doubt what he said. 

MR. BILGER: Now I am going to explain, if I may, sir, the 
premise for the next question. Don’t you answer, please, until coun- 
sel has an opportunity to object. I am going to direct a series of 
questions to the witness regarding his contacts, if any, or any of his 
people, with regard to the Livingston operation and the responses 
they may or may not have gotten on inquiries as to how active or 
inactive Mr. Crowder was back in the days when he was supposed 
to have fifty percent interest. 

One of the issues, of course, is trafficking. You have a photo- 


graph or two in evidence about a house. The clear inference is he 
must have had the house and must have been there and worked in 


the Livingston plant. This must have been the issue raised in 1961. 
Our position is that he had a fifty percent interest and was not ac- 
tive at all. 

Now, there are several employees still at the Livingston station 
since 1956 and 1957 still there. It is my information that these em- 
ployees or some of them were approached and were asked about this 
specific thing this year, not back in 1961 or 1962, but this. year, as 
to how active Mr. Crowder was, was he there, did he give orders, 
and I should like to elicit from this witness what those responses 
were, if he knows. 

PRESIDING EXAMINER: Now, Mr. Kenkel. 

MR. KENKEL: If the witness was there? 
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PROCEEDINGS 

PRESIDING EXAMINER: Let us go on the record. 

MR. KENKEL: I believe Mr. Crosthwait was on the stand on 
cross. 

MR. LETTERMAN: Your Honor, I believe yesterday I had Mr. 
Crosthwait on. I am sorry I am going to have to shut the door. 

PRESIDING EXAMINER: Mr. Letterman. 

MR. LETTERMAN: Yesterday, I believe I had Mr. Crosthwait 
on cross-examination and we were finishing up with a listing of cer- 
tain accounts and I believe Mr. Crosthwait had completed the listing 
that I had asked for. If I may have a moment for meditation. 

PRESIDING EXAMINER: All right. 

Whereupon, 
KEN CROSTHWAIT 
the witness on the stand at time of recess, resumed the stand, and 
testified further as follows: 
CROSS-EXAMINATION (Resumed) 
BY MR. LETTERMAN: 

Q. Mr. Crosthwait, perhaps you would like to check the area 
of testimony previously given in connection with, I believe it was 
negotiateds in 1961 in which Mr. Crowder’s note, I believe it was in 
the amount of approximately $23,000, give or take $2,000, was pur- 
chased by the bank. Are you familiar with that 
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particular transaction? A. Yes. 

Q. Could you tell us, was the note in question on which Mr. 
Crowder had held originating with the original purchase of the sta- 
tion by yourself? A. The note Mr. Crowder had was original pur- 
chase of the station before he bought the broadcasting company. 
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Q. By the corporation, Folkways Broadcasting Company? A. 


Yes. 

Q. And the records will show your interest in Folkways. When 
I said “by yourself” I meant by licensee WHBT, Inc.? A. Yes. 

Q. At that time, as I understand it, Mr. Burn, or the bank, that 
is, purchased the note from Mr. Crowder, and can you tellus, did 
he look for payment of that note or a substitute note from WHBT, 
Inc.? A. Yes. 

Q. And can you tell us how that was financed or how that was 
handled? The details of how it was handled? A. The a of 
the note from Mr. Crowder? 

Q. Yes, and how the note was paid from that point forward? 
A. Well, to do the refinancing, Mr. Burn had mentioned the fact, of 
course, he couldn’t handle a note where there was a prior mortgage. 

I contacted Mr. Crowder and told him of this 
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situation and asked if he would release the note upon payment and 
he agreed to and we agreed to meet at the bank. Then, of course, 
after the bank purchased the first mortgage note it was then able to 
get into the refinancing of the station for Folkways. We paid the 
bank payments I believe of $500 a month. 

Q. And curtailed that particular obligation? A. Yes. 

Q. And curtailed the obligation which the bank had acquired 
as a derivative of the Crowder note? A. That is right. 

Q. Now, at that time there was some mention of debentures. 
Were there also debentures sold on or about that time for additional 
funds? A. That is right. 

Q. And later these debentures were retired, I believe? A. Yes. 

PRESIDING EXAMINER: In other words, Mr. Letterman was 
right yesterday, that the debentures were issued in connection with 
the original purchase of the station? 


THE WITNESS: No, sir. 

PRESIDING EXAMINER: Or they were on the refinancing 
aspect, is that it? 

THE WITNESS: In the refinancing, yes. 

PRESIDING EXAMINER: Refinancing, all right, that is it. 
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BY MR. LETTERMAN: 

Q. As I understand the situation, and you tell me if it is cor- 
rect or incorrect, the bank could lend up to $25,000 on first trusts 
on station property, is that correct? A. That is right. 

PRESIDING EXAMINER: No. No. If you are going to get 
into another aspect of bank lending, that—is Mr. Crosthwait com- ° 
petent to answer on that point? Mr. Burn answered. He said the 
amount was in excess of the amount that the bank could loan to a 
single individual. Whether it was $25,000 or what, I don’t know 
what the amount was. ; 

“MR. LETTERMAN: I think the gentleman here is certainly 
competent to testify as to the transactions he was in himself. 

PRESIDING EXAMINER: I am wondering about the exact 
amount. I don’t want the record confused because Mr. Burn may 
have testified to a different precise figure. 


MR. LETTERMAN: As.I understood it, the amount was 
$25,000 subject to what the record shows. I think it was $25,000. 
At least the bank made loans to WHBT in the amount of $25,000 
based on the first mortgage of station property, is that right? 

THE WITNESS: That is right. 

MR. LETTERMAN: Then, as I understand, the station would 
then pay on that $25,000 note that the bank would hold, is that 
right? 

THE WITNESS: That is right. 
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BY MR. LETTERMAN: 

Q. Then when the $25,000 was paid off then they could ac- 
quire an additional $25,000? A. You might assume that. I mean 
there was no obligation to the bank to negotiate five years from the 
date of the original refinancing of this. 

Q. But the fact is they did negotiate with you perhaps around 
five years, is that right? A. That is right. 

Q. And lent you another $25,000, right? A. Right. 

Q. And you used that $25,000 to retire the debentures, is that 
right? A. That is right. 

MR. LETTERMAN: Your honor, I have no more questions of 
Mr. Crosthwait and may I thank you very much, sir. 

PRESIDING EXAMINER: Mr. Kenkel. 

MR. KENKEL: Yes, I have a few items on redirect, and with 
your leave, sir, I would also like to take up with Mr. Crosthwait mat- 


ters which might be.considered as new direct and indeed they are. 
As I have previously indicated we had planned perhaps additional 
witnesses from WHBT, but in view of the watchword of expedition 
and Mr. Crosthwait being here, I think the exhibits can come in 
through him and save us the problem of qualifying another witness 
and bringing another one up. 


(Tr. 995] 


PROCEEDINGS 

PRESIDING EXAMINER: Let us go on the record, gentlemen. 

Mr. Kenkel. 

MR. KENKEL: Yes, Mr. Examiner. In response to a subpoena 
duces tecum, there is Mr. Jack Harvey present this morning, and 
with consent of counsel, I would like to have Mr. Crosthwait’s exam- 
ination wait and put Mr. Harvey on the stand at this juncture. 

PRESIDING EXAMINER: Any objection to it? 
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MR. BILGER: No objection. 

MR. LETTERMAN: No objection. 

PRESIDING EXAMINER: All right. 
Whereupon, 


JACK C. HARVEY 
was called as a witness and, after being first duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KENKEL: 

Q. Mr. Harvey, would you state your full name and spell it for 
the reporter. A. Jack C. Harvey, H-a-r-v-e-y. 

Q. What is your residential address? A. 1907 White Oak Drive, 
Alexandria, Virginia. 

Q. What, if any, employment or profession do you follow? A. 
I am an associate of Blackburn and Company, Inc., and 
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we are media brokers. 

Q. Media brokers include the sale of radio and television sta- 
tions? A. Yes, sir. 

Q. How long have you been with the Blackburn Company? A. 
Since June—sorry; I joined Blackburn, Hamilton Company in June, 
*56 and have continuously been with either that company or its suc- 
cessors since that time. 

Q. The present Blackburn Company, Inc., is a successor to 
Blackburn, Hamilton? A. One of them. 

Q. Now in your position with the Blackburn Company, sir, do 
you have occasion to maintain and utilize certain files in the office? 
A. Yes. 

Q. Among such files, do you have files pertaining to Radio Sta- 
tion WHBT, Harriman, Tennessee? A. Yes. 

Q. Do you have such files with you today, sir? A. Yes. 
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Q. Directing your attention to the year 1954—Let me ask you 
to strike that pending question. In the file you have with you today, 
what is the date, the earliest date of the memoranda copy of cor- 
respondence or instrument in your files? A. The earliest date is 
June 22, 1955. 
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Q., And what is the instrument under that date, sir? A. Well, 
there are several. There is a letter from Clifford Marshall to Mr. 
Freeman Crowder. 

Q. From Clifford Marshall? A. Yes; he is an associate of 
Blackburn, Hamilton Company. 

Q. Addressed to Mr. Freeman Crowder at what address? A. 
Radio Station WHBT, Harriman, Tennessee. 

Q. What is the next item? I understand there are several items? 
A. There is also an item dated June 22, 1955 which is Blackburn, 
Hamilton Company’s listing agreement, and this is signed by Mr. 
Crowder and Mr. Marshall. 

Q. May I see that, please? A. Yes. 

Q. Do you know Mr. Clifford Marshall? A. I do. 

Q. Is that it? A. That is it. 

PRESIDING EXAMINER: All right; “That is his signature?” 
That is the question, is it not? 

MR. KENKEL: Yes. 

BY MR. KENKEL: 

Q. The letter of June 1 is a copy of a letter regularly main- 

tained in the files of the Blackburn Company—Strike that. June 


22; I am sorry 
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A. Yes. 
Q. And similarly, the listing agreement? A. Yes. 
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Q. And what, if anything, is the next item, sir? A. This is 
the original of the letter of June 24 to Mr. Marshall from Mr. Crow- 
der, enclosing, or returning the signed listing agreement, covering let- 
ter. 

Q. What is the next item you have? A. It is a copy of a let- 
ter dated July 6 from Mr. Marshall to Mr. Crowder. 

Q. That is July 6, 1955? A. 755, yes. 

Q. And may I see that? A. Yes. 

Q. What is the next item, sir? A. It isa copy of a letter dated 
July 8 from Mr. Marshall to a Mr. Carter Parham, Chattanooga, Ten- 
nessee. 

Q. P-a-r-h-a-m? A. Yes. 

Q. Is there any indication of a carbon copy of that letter be- 
ing sent? A. There is not. 

Q. What is the next item? 

MR. LETTERMAN: Before you go to that, let’s be sure we 
get the full date. 
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CROSS-EXAMINATION 
BY MR. BILGER: 


* * x 
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of this witness you are responding here in response to a subpoena 
duces tecum? 

THE WITNESS: Yes. 

MR. KENKEL: All right. 

BY MR. BILGER: 

Q. Mr. Harvey, the files you brought today from your com- 
pany, are those kept in the routine course of business over there? 
A. Yes. 
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Q. For each one of the stations you represent or attempt to 
sell, do you have a similar file? A. Yes. 

Q. Would you hand me, please, the one for WHBT? A. Yes. 

Q. I show you a document contained in that file directed to 
a Jim Blackburn, a copy to Mr. Ray V. Hamilton and Bill Stubble- 
field, and you referred to it, I think, in your direct testimony, did 
you not? A. Yes. 

Q. Is the information contained on that particular page—is that 
what you would refer to as a listing information? A. Yes. 

Q. And you would normally acquire it from a prospective sel- 
ler in the normal course of business, that sort of information? 

MR. KENKEL: Objection your Honor. 
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PRESIDING EXAMINER: What grounds, Mr. Kenkel? 

MR. KENKEL: On direct examination, in our discussion on 
the earlier argument, as I understand Mr. Bilger’s position it was that 
this witness himself had not prepared the filing, on the mailing, so 
we had the problem, so unless it is first shown he prepared ' this file, 
I object to it. 

PRESIDING EXAMINER: We are not on that point on the 
question of mailing, but on the question of meaning perhaps of the 
letters that were mailed, and so on. 

All right. 

THE WITNESS: Would you ask the question again? 

MR. BILGER: Would you read it? 

(The pending question was read by the reporter.) 

THE WITNESS: That is the kind of information which we 
would normally acquire, at least part of it from the prospective sel- 
ler and perhaps some from: other sources. 

MR. BILGER: I want to have this marked. 
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Mr. Examiner, on behalf of Mr. Crowder, I would like this par- 
ticular document marked for identification as Crowder’s Exhibit 30. 

PRESIDING EXAMINER: The last was 25. 

MR. BILGER: I have some others in between that and I think 
30 is the appropriate number for this. 

PRESIDING EXAMINER: Let this document be marked as 
Crowder’s Exhibit 30 and have you identified what is the date, 
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and so on? 
(The document referred to was marked Crowder’s Exhi- 
bit 30 for identification.) 

MR. BILGER: What has been marked as Crowder’s Exhibit 30 
bears the dates of August 12, 1955. It consists of one page, a 
memorandum directed to Mr. Blackburn with copies to Messrs. Ham- 
ilton and Stubblefield from Cliff Marshall and subject is “WHBT, 
Harriman, Tennessee,” and may I withdraw it to make copies? 

PRESIDING EXAMINER: Of course. 

BY MR. BILGER: 

Q. Mr. Harvey, if you will, give me the file for WDEH. 

PRESIDING EXAMINER: When I say you can withdraw it, 
remember these are Mr. Harvey’s. 

MR. BILGER: Yes, I shall return the originals to him and make 
copies. _ 

PRESIDING EXAMINER: All right. 

THE WITNESS: Yes. 

BY MR. BILGER: 

Q. Mr. Harvey, I show you again what I shall refer to as a list- 
ing regarding WDEH in Sweetwater, Tennessee, and was the informa- 
tion contained in there acquired, if you know, from the seller? A. 
Well, I don’t know, but I don’t know where else the 
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information could have come from. 

Q. While you did not do it personally, this is the normal in- 
formation acquired from a seller when you list it for sale, is it not? 
A. Yes. 

MR. BILGER: Mr. Examiner, I should like to have this marked 
for identification as Crowder’s Exhibit 31. 

PRESIDING EXAMINER: It may be so marked and the date 
is what? 

MR. BILGER: Yes, the date of Crowder’s Exhibit 31 for iden- 
tification is August 12, 1955. 

(The document referred to was marked Crowder’s Ex- 
hibit 31 for identification.) 

MR. BILGER: It consists of one page, a memorandum to Mr. 
Blackburn with copies to Messrs. Hamilton and Stubblefield from 
Cliff Marshall regarding WDEH, Sweetwater, Tennessee. 


May I withdraw it and make copies? 
PRESIDING EXAMINER: Certainly. 
BY MR. BILGER: 
Q. Mr. Harvey, will you let me have the file for WLIV, please, 
sir? A. Yes. 
Q. Mr. Harvey, I show you document taken from the file per- 
taining to WLIV, your file, Blackburn’s file, and ask you if | 
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yes. 
Q. Well, the information contained on this particular sheet is 
pertinent to WLIV, is it not? A. Yes. 
MR. BILGER: Mr. Examiner, this is a document I should like 
to have marked as Crowder’s Exhibit 32 for identification. 
PRESIDING EXAMINER: Its date is what? 
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MR. BILGER: It bears no date, sir. The word “confidential” 
is printed at top of the page. It is a One-page document and it con- 
tains certain statistics relating to WLIV. That is the Radio Station 
WLIV, Livingston, Tennessee. 

May I withdraw this and make copies? 

PRESIDING EXAMINER: Surely. When I give these broad 
authorizations, I don’t mean to tresspass on Mr. Harvey’s ownership 
or his company’s ownership of these documents. This is for pro- 
cedural purposes only and I hope Mr. Harvey understands. I am not 
asserting dominion over the documents. 

THE WITNESS: Yes, I do, sir. 

BY MR. BILGER: 

Q. Mr. Harvey, I hand you now your company file for WLIV, 
Livingston, Tennessee, and what is the earliest date on any document 
contained therein directed either to or from your company by WLIV? 

MR. KENKEL: Excuse me, I have part of that file here, sir. 


(Tr. 1029] 


BY MR. BILGER: 

Q. Ihand you also what has been marked for identification 
as WHBT Exhibits 28, 29 and 30, which are a part of the file, and 
I show you what has been marked for identification as Crowder’s 
Exhibit 32, which is a part of your file. Now, I think your file is 
as complete when you brought it in here this morning. A. Novem- 
ber 12, 1957— 

Q. All right. 

The most recent date in your file is what? A. August, rather 
April 23, 1965. 

PRESIDING EXAMINER: What was the date, May 12, 1959— 
that was for another station or the most recent? 

MR. BILGER: Most recent date I am referring to WLIV. 

PRESIDING EXAMINER: WLIV, all right, I see. 
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MR. BILGER: The last two questions have been directed to 
that exclusively. 

BY MR. BILGER: 

Q. What was the most recent date? A. The most recent date 
is April 23, 1965, which I left in inadvertently because I was asked 
to bring the WLIV file for the period 1956-1964, inclusive, and I 
took out everything after 1964. 

Q. Allright. Your file, this particular file, contains, does it 
not, correspondence or copies of letters pertaining to 
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the sale of WLIV? A. Yes. 

Q. Do you have any letter in there directed to Freeman L. 
Crowder or Mr. Crowder? A. I don’t remember any such. 

Q. Would you examine your file and make your answer as defi- 
nite as you can? While you are looking, to save you doing it again, 
do you have a letter from Mr. Crowder in your file? A. There is 
no letter to Mr. Crowder or from Mr. Crowder. 

Q. It is a fact, is it not, in the WLIV file to which you just 
referred, correspondence pertaining to the sale or prospective sale 
of WLIV was directed to a Mr. McCoin, exclusively, was it not? A. 
That is right. 

MR. BILGER: I have no further questions. 

MR. LETTERMAN: I have no questions of this witness. 

MR. KENKEL: Nothing on redirect. 

PRESIDING EXAMINER: What is the situation regarding Mr. 
Harvey’s appearance, or prospective appearance here? May I be ex- 
cused? 

MR. KENKEL: I suggest he be excused. 

MR. BILGER: I see no reason why not. I might say over the 
luncheon recess I shall prepare my copies and be happy to return, 
if Mr. Harvey wishes to come back at 2, hand him his copies. 
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Whereupon, 


ROBERT WHEELER GALLAHER 
was called as a witness and, having been first duly swom, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BILGER: 
Q. Mr. Gallaher, would you state your full name, please? A. 
Robert Wheeler Gallaher. 
Q. Where do you reside? A. Livingston, Tennessee. 
Q. Are you presently employed? A. Yes, sir. 
Q. Where, sir? A. WLIV, Inc., in Livingston. 
Q. Is that the licensee of Radio Station WLIV in Livingston, 
Tennessee? A. Yes. 
Q. How long have you been employed there? A. Nine years. 
Q. That would put it back to what? A. Started work on Nov- 
ember 1, 1958, I believe, sir. 
Q. 1958. Have you worked at that station continuously since 
you began working there? A. Yes, sir, I have. 
Q. In what capacity were you employed there at the 


{Tr. 1309] 
beginning? A. Sales representative and then sales manager of the 
station. 

Q. Are you still working in sales of the station? A. Yes. 

Q. Now, going back to your employment in 1958, who em- 
ployed you? A. I was employed by Mr. R. H. McCoin, through the 
recommendation of Mr. Crowder. 

Q. All right. During the course of the period that you have 
testified you have worked at WLIV, are you there on a day-to-day 
routine basis? A. Yes, sir, I am. 
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Q. From the time you were originally employed at WLIV, up 
through the year 1964, did you have occasion to see Mr. Crowder 
about the facility, WLIV? A. Very rarely, sir. 

Q. About how frequently over the course of, let us say, a year 
would you see him there? A. Actually, at the radio station I would 
see him very rarely, once every four or five months, three or four 
months, or something like that. Very rarely. The only time I saw 
Mr. Crowder normally is when I went to visit him and that is about 
it. 

Q. Did Mr. Crowder during the period of time to which I 
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referred, to wit, your original employment up through the year 1964, 
ever issue you an order regarding your duties? 
MR. KENKEL: Objection, your Honor. Leading. 
PRESIDING EXAMINER: That is leading, of course. Ask what 


he did and so on. 
BY MR. BILGER: 
Q. Yes. Although I must confess I don’t understand why it 
is leading. 
PRESIDING EXAMINER: Well, it does suggest the area, of 
course. Let’s be a little more general. 
BY MR. BILGER: 
Q. Did Mr. Crowder give you instructions? A. No, sir. 
Q. Did he give them to anyone else employed at the station in 
your presence? A. Not that I know of, not in my presence; no, sir. 
Q. Did you receive at any time during the period in question 
any written document executed by Mr. Crowder? 
MR. KENKEL: Objection. I think it is leading. 
PRESIDING EXAMINER: I don’t think so. No. I think that 
is permissible. 
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MR. LETTERMAN: He could rephrase it to ask “whether or 
not”. 

PRESIDING EXAMINER: Of course, I understand “whether 
or not” and there is also the danger of a leading question if you 
cast it in that form. 
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MR. BILGER: Also if you use the words “if anything” which 
is sometimes used as an escape valve which does not cure anything. 
I just want to get the facts. 

PRESIDING EXAMINER: Let’s get the facts. Did you issue 
any instructions at all? Well, you asked that. Are there any written 
instructions? 

BY MR. BILGER: 

Q. Written documents of any kind? A. No, sir, there were 
not. 

Q. Insofar as you were concerned, who was operating the sta- 
tion during this period of time? 

MR. KENKEL: Objection, calling for conclusion, not admis- 
sible. 

PRESIDING EXAMINER: That is sustained but put it on the 
basis of the title. Who occupied a certain position? 

BY MR. BILGER: 

Q. Who was station manager during the period you were there? 
A. During the period I was with WLIV Mr. McCoin was solely gen- 
eral manager of the station and he ran it with an iron thumb. 

Q. Did you at any time from the period you began working 
at WLIV through 1964 look to anyone other than Mr. McCoin for 
instructions? A. No, sir. 
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MR. KENKEL: Objection. It is leading. 

PRESIDING EXAMINER: It is leading, of course, Mr. Bilger. 
Objection sustained. 

BY MR. BILGER: 

Q. Were you paid by check, Mr. Gallaher, at the station? A. 
Yes. 

Q. Who signed the checks? A. Mr. McCoin. 

Q. During the course of your employment from 1958 when 
you first went with WLIV through the year 1964, was there a change 
in employees, some hired and some fired, that sort of thing? A. 
Yes, sir. 

Q. If you know, who did the hiring and the firing? A. Mr. 
McCoin did. 

Q. Incidentally, is Mr. McCoin living? A. No, sir, he passed 
away last year. 


Q. When you visited with Mr. Crowder, where was that in Liv- 
ingston—well, was it in Livingston? A. Yes, I visited with him in 
Livingston at the 7-Up Bottling plant. 

Q. During*the period we are talking about from 1958 thru 
1964? A. Yes, sir. 

MR. BILGER: No further questions. 

PRESIDING EXAMINER: Mr. Kenkel. 
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CROSS-EXAMINATION 
BY MR. KENKEL: 
Q. Mr. Gallaher, your date of employment at WLIV was Nov- 
ember 1, 1958? A. Yes. 
Q. At that time the licensee of WLIV was a partnership of 
Crowder and McCoin doing business as Audio Broadcasters? A. That 
is correct. 
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Q. How long were you employed by Audio Broadcasters? A. 
Well, let’s see— 

Q. In other words, you are employed by WLIV and how much 
of the period between November 1, 1958 and the present was by 
Audio Broadcasters? A. Well, it was up until the change of owner- 
ship from Mr. Crowder and Mr. McCoin jointly to Mr. McCoin al- 
together and I don’t recall exactly when that was. It has been I 
guess a couple of years probably. j 

Q. A couple of years? A. Or longer. 

Q. Longer. Using your best recollection, when was it? A. I 
am not certain, I believe a couple of years ago. Two years, I would 


say. 
Q. Two years ago. You are originally from Harriman? A. Yes, 


Q. How long have you know Mr. Crowder? 
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A. I guess about all of my life, sir. 

Q. Did you work for Mr. Crowder to November, 1958? A. 
No, sir. 

Q. You visited Mr. Crowder at his 7-Up Bottling plant. Was 
he owner and manager there? A. Yes. 

Q. Where would he be? In the office at the bottling plant? 
A. Normally, yes. 

Q. On the premise of the bottling plant? A. Yes. 

Q. How often would it occur, once or twice a week? A. No, 
my goodness, no. It would be once or twice a year, I guess. I didn’t 
see Mr. Crowder very frequently. 

Q. You saw him at the station you told us occasionally? A. 
Yes. 

Q. You saw him at the bottling plant? A. Yes. 
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Q. You were the sales, time salesman, weren’t you, for a period 
of time? A. Yes. 

Q. Did WLIV carry advertising for the Crowder bottling plant? 

MR. BILGER: Object. It is outside the scope of direct. 

MR. KENKEL: This is in connection with the occasion of see- 
ing Crowder apart from— 
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PRESIDING EXAMINER: O., objection overruled: 
BY MR. KENKEL: 

Q. Do you have the question? A. What was the question? 

Q. Will the reporter read the pending question? 

(The pending question was read by the reporter.) 

THE WITNESS: Yes, sir, on rare occasions, not too much. 

BY MR. KENKEL: 

Q. Not too much? A. No, sir. 

Q. Now, on the occasions it was carried, would you handle 
that account? A. Yes, sir, I have. I believe I have on occasions, 
yes. 

Q. How did you do it? Physically, tell us what you did? Would 
you go to see Mr. Crowder or would he come see you? How were 
the time sales arrangements made? A. Really, there were not too 
many times we ran campaigns for Mr. Crowder. I think his opinion 
was that the bottlers, or the competitive bottlers in the area thought 
perhaps he might be taking advantage of me, that he owned part of 
it, and in fact I don’t believe he ever used it over two or three times 
during the period of his ownership I was familiar with, not, well, very 
Tarely. 

Q. Are you telling us from November 1, 1958, until sometime 
approximately two years ago there was only two or three 
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times? A. Yes, that is correct. 

Q. On these two or three occasions how was the time adver- 
tising arrangements made? A. I think Mr. Crowder came to the sta- 
tion probably—now, I mean this I am saying from memory. I don’t 
guarantee it to be 100 per cent correct because I mean it was not 
that important a thing, really, but perhaps I might have seen him 
once or twice during that period of time. 

I don’t remember anything specific. 

Q. Well, all of your testimony then— A. But I do remember 
. this definitely, though, the fact I didn’t think we were getting enough 
business from him. 

Q. Did you go talk to him about getting more business from 
him? A. Well, I might have on occasion. I think I tried to sell him 
a race once or twice. Mr. Crowder is a car racing fan and I was try- 
ing to take advantage of that. 

Q. ‘You told us you were sales representative and then sales 
manager. You were a sales representative when you commenced em- 
ployment in 58? A. Yes. 

Q. And at what point in time did you become sales manager? 
A. Well, that is rather debatable really. I think Mr. McCoin had me 
listed in broadcast management one time as assistant 
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sales manager. My position of sales manager, I mean as far as the 
title itself is concerned, was not implemented until Mr. Gillespie 
owned the station, who is the present owner. 

Q. That is the present licensee? A. Yes, my responsibility has 
been throughout my employment with WLIV, has been in the sales 
department. 

Q. Is it true that until the new ownership, WLIV, Inc., that is, 
the ownership? A. Yes. 
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Q. Until the new ownership took over you were not sales man- 
ager? A. No, sir, I was not. 

Q. You were not? A. Mr. McCoin, as I told you, I think as 
a matter of record Audio Broadcasters have him listed as president, 
had him listed as president, general manager and sales manager of 
the station. 

Q. Excuse me, you were time salesman or sales representative 
from November, 1958, to the new ownership took over a couple of 
years ago, you were primarily, I am using the word “‘on the street” 
is a good connotation, you were out trying to get sales for Station 
WLIV, particular sales? A. No, sir, not correct, because our station 
is, we have about, I think presently a staff of about 8 to 10 people 
and my duties, I would like to say I am titled as sales manager but 
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always my duties have been varied, I have been working in all de- 


partments of it. In fact, a lot of my time is required at the station 
as far as writing copy, I write copy, and I do quite a few spot an- 
nouncements as far as taping, and actually working up sales promo- 
tion, I guess, would be a very time-consuming part of my job which 
involves quite a bit of work. 

Q. You visited Mr. Crowder at the 7-Up Bottling plant. Did 
you also visit him in Livingston during this period of time? A. I 
don’t know whether I followed you? 

Q. At other places in Livingston? A. No, sir. 

Q. How about in Harriman? A. No, sir, not that I recall 

Q. When did you move from Harriman to Livingston?, A. It 
would have been prior to employment, well, just a few days prior 
to being employed at the station. 

Q. Didn’t you have a contract of employment with Station 
WLIV during the period of 1958 until the time it was taker over 
by WLIV, Inc.? A. No, sir. 
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Q. How many of the salesmen, if any, other salesmen, if any, 
were there during the period of time, starting with 58 and bringing 
it forward, when you first went there, how many other salesmen 
were there? A. Well, let’s see, full-time salesmen, there were no 
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other full-time salesmen. In our operation everybody does a little 
bit of selling. 

Q. Well, I realize that, but full-time salesmen, you were the 
only one full-time? A. Actually, I devoted most of my work to sel- 
ling; yes, sir. 

Q. When you would have these conversations with Mr. Crow- 
der, would you discuss station business with him? A. Well, in gen- 
eralities, the main reason I would visit Mr. Crowder would be be- 
cause we were friends through the years. 

Q. You would like to help Mr. Crowder based on your friend- 
ship? A. Yes, based on my friendship. 

MR. KENKEL: That is all. 

PRESIDING EXAMINER: Mr. Letterman. 

BY MR. LETTERMAN: 

Q. Mr. Gallaher, as I understand, you did function as a sales- 
man of the station. Didn’t that cause you to go out and solicit bus- 
iness in the area in question? A. Yes. 

Q. And did you do it on frequent occasions? A. Every day. 
I solicited business every day, yes, sir. 

Q. That is what I wanted to understand, that your duties as 
salesman would entail going out and calling on accounts? A. Yes. 
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Q. And you did it as a regular thing each day? A. Yes. 
Q. ‘Won’t it be a fact that most of your time, as the only full- 
time salesman of the station, would be taken up in soliciting busi- 
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ness on the street, servicing accounts or in chatting with advertisers 
to keep up goodwill the station had with them, wouldn’t that be 
true? A. Well, to an extent. I mean, really, it is hard to pinpoint 
it exactly, sir. I am in and out of the station all day long. I don’t 
know how much time that is spent in it or out of it. I won’t have 
any idea of knowing. 

Q. Did it vary from day to day? A. Certainly. 

Q. And from season to season? A. Yes, sir. 

Q. Let’s take the very busy season, say, around Christmas-time, 
wouldn’t it require you to be out of the station the bulk of your 
time in order to service the accounts which you have? A. Well— 

Q. And I am talking about the bulk of your time and I mean 
by that, let’s say, you worked an 8-hour day hypothetically, wouldn’t 
that require at least four hours of the 8-hour day for you to be out 
of the station to service these accounts at the Christmas season or 


just prior to that season to get the advertising contacts, the orders, 
the special business and orders? 
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A. Sir, I would be strictly just getting on that. I mean I never 
analyzed it to that extent, because, like I say, my duties are so var- 
ied and some of my days might be 12-hour days instead of 8-hour 
days and in fact they are more of that and not. 

Q. Do you mean to say you can’t tell us how much time, just 
as an average, you devote to affairs, your duties within the station, 
such as writing copy, servicing, or rather making tapes and servicing 
the clerical portion of the accounts, recording the time, and so forth, 
can’t you make a division between that type of duty that would have 
kept you at the station and the time you were on the street, not on 
the street, but calling on your accounts in the community and en- 
virons of the community? A. I could make a guess at it, sir, but 
I won’t say it would be correct because like I say I have never 
thought of it or analyzed it. 
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Q. Now, I am asking generalities along that line. Let me ask 
you specifically when were you at the station last? A. Saturday. 

Q. Can you recall Saturday? A. Let me see— 

MR. BILGER: I appreciate what Mr. Letterman is trying to 
do here, your Honor, but we are talking about last Saturday and one 
method, of course, of refreshing memory is taking it back day by 
day, but this is 1967, and I don’t even know the period Mr. Letter- 
man is asking about. Is it the period I asked 
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him about or °67, or what? 
PRESIDING EXAMINER: Well, it is just a question of deter- 
mining the opportunity that Mr. Gallaher had obviously to see 


whether Mr. Crowder was around the station. I think it can be asked 
this way. 

MR. BILGER: Why not ask it this way? 

PRESIDING EXAMINER: Mr. Gallaher testified he was in and 
out of the station, but I don’t want to interfere with Mr. Letterman’s 
cross-examination. 

MR. LETTERMAN: The reason I asked him last Saturday, 
which is obviously not in the time in question, is because the wit- 
ness apparently can only guess or says he can only guess as to the 
percentage of time as a general rule he spends at the station. 

PRESIDING EXAMINER: Ail right. 

BY MR. LETTERMAN: 

Q. So I asked him if he can recall last Saturday. Can you re- 
call that day? A. Yes. 

Q. Can you make a division of the time on that day, how 
much time in the station and out? A. Normally on Saturday I don’t 
normally— 

Q. Iam not asking normally but I am asking on that specific 
day do you recall? A. The best I recall, sir, I went to the station 
somewhere 


JA 837 


that come in and out of the station. A lot of time we will have bus- 
inessmen come in the station to buy time. We have quite a bit of 
people that walk in the station and I spend quite a bit of time as 
far as that is concerned, in public service. Maybe we have a charity 
drive or something, I assist in helping them. 

Q. Taking all of this in consideration and again using your 
term to describe it, which was a normal day, how much 
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time do you devote to these things at the station when you run 
from these various calls which you make in terms of hours? A. Well, 
it would vary, depending on whether I had to write the copy my- 
self, 1 mean if we were busy, if the secretary was busy or whoever 

at the time would be writing copy, if they were busy and I was 
needed to help out I would spend more time in the station. 

Q. In other words, sometime would you spend the bulk of your 
time out of the station? A. Yes. 

Q. So there are times— 

Is this the same type of schedule you had when Mr. McCoin 
was at the station? Generally? A. Generally, yes, sir. 

Q. So there could have been occasions when Mr. Crowder did 
visit the station that you would not, let us say, have been there? A. 
That is true, yes, sir. 

Q. Did Mr. McCoin have a private office? A. Yes, sir. 

Q. You have no way of knowing, have you, how many times 
or when or on what occasions Mr. McCoin may have visited Mr. 
Crowder in Livingston, have you? A. No, sir, I don’t. 

Q. They could have been on any number of occasions, could 
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they not? 
MR. BILGER: I object. 
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PRESIDING EXAMINER: The objection is sustained. Ob- 
viously, but the witness can’t testify to anything meaningful along 
those lines. 

MR. LETTERMAN: He did I think. 

BY MR. LETTERMAN: 

Q. You said you have no way of knowing whether Mr. McCoin 
visited Mr. Crowder while he was in Livingston? A. Other than 
what Mr. McCoin himself has told me, I mean in our personal rela- 
tionship. 

Q. I am talking about personal relationship, anything that you 
have seen? A. No, sir, not that I have seen; no, sir. 

PRESIDING EXAMINER: Mr. Kenkel, anything else? Rather 
Mr. Bilger. Anything by way of redirect? 

MR. BILGER: If you will indulge me, I am determining if I 
want to ask one question since it was brought out by Mr. Letterman 
what Mr. McCoin might have said since the man is dead. 

PRESIDING EXAMINER: We have a case now of a statement 
against interest, but unless it fits in that category of a statement 
against interest of an unavailable witness, it might be possible to bring 
it in in that way, I don’t know, because it is hearsay, but a state- 
ment against interest is an exception to the hearsay rule. 
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MR, BILGER: Mr. McCoin is dead but in response to one of 
Mr. Letterman’s questions he said he didn’t know except what Mr. 
McCoin told him and I don’t know what Mr. McCoin told him and 
I am wondering if I might ask a question? 

PRESIDING EXAMINER: You may ask a question, of course, 
but there may be an objection. 

MR. BILGER: I think there might be, too. 

I will ask it and let the objections, if it is made, stand. I will 
take my chance with Mr. Kenkel. 
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REDIRECT EXAMINATION 
BY MR. BILGER: 

Q. What did Mr. McCoin tell you, if anything, regarding con- 
versations with Mr. Crowder about operating WLIV? 

MR. KENKEL: I object. 

PRESIDING EXAMINER: Don’t answer it for the moment. 
What is the basis of your asking the question and hoping that you 
will get a valid answer, Mr. Bilger? 

MR. BILGER: I am going to have to accept the answer, what- 
ever it is. Of course, the subject was brought out in cross-examina- 


tion or by direct that Mr. McCoin is dead and in cross-examination, 
in response to a question by Bureau Counsel it was elicited the wit- 
ness did not know, of his own knowledge, about the relationship in- 
volved. 

PRESIDING EXAMINER: That was merely a voluntary state- 
ment by the witness. 
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MR. BILGER: It was. 

PRESIDING EXAMINER: And that is not to be the basis of 
any hearsay declaration on redirect unless it can be brought within 
the category of a statement against interest made by a person who is 
now unavailable because he is dead. 

Is it against Mr. McCoin or was it against Mr. McCoin’s proprie- 
tary or physical interest to make such a statement to Mr. Gallaher? 
I don’t know. It doesn’t seem so. I don’t see how it could be. I 
don’t see how anything of that kind could have been against his in- 
terest. 

MR. BILGER: I don’t either. 

PRESIDING EXAMINER: All right, if the objection has been 
made and I must sustain the objection. 

MR. KENKEL: It has been made. 
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PRESIDING EXAMINER: Had you made it? 

MR. KENKEL: Yes, I am sure the reporter got it. 

PRESIDING EXAMINER: Yes, it was made and I sustain it, 
all right. 

MR. BILGER: I have no questions. 

PRESIDING EXAMINER: All right, may Mr. Gallaher be ex- 
cused? 

(Witness excused.) 

MR. BILGER: Mr. Examiner, as I indicated before I placed 
Mr. Gallaher on the stand and it was my intention to place that one 
witness on the stand because he is here, but I do not mean to imply 
I do not have other witnesses on this point or any other 
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PRESIDING EXAMINER: Mr. Scarborough, would you come 
forward, please. 


Whereupon, 
WALTER H. SCARBOROUGH 
was called as a witness and, after being first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BILGER: 

Q. Would you state your full name, please, Mr. Scarborough? 
A. Walter H. Scarborough. 

Q. And your residence, please, sir. A. Harriman, Tennessee. 

MR. BILGER: Would you indulge me please, Mr. Examiner? 

PRESIDING EXAMINER: Of course, Mr. Bilger. 

BY MR. BILGER: 

Q. Mr. Scarborough, I show you now the duplicate document 
file in this proceeding, the Commission’s, and I refer you to a letter 
contained therein addressed to Mr. F. L. Crowder, bearing date of 
October 13, 1961, bearing the signature of C. R. Black, superinten- 
dent, Harriman City Schools. 
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Do you recognize that letter, Mr. Scarborough? A. I recog- 
nize the content of the letter. 
Q. The content of the letter. A. Yes. 
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Q. Did you have anything to do with acquiring that letter? A. 
Yes, sir; I did. 

Q. Would you tell us the circumstances, beginning from the 
beginning through the acquisition of that letter, please? A. Mr. 
Freeman Crowder with whom I had been associated previously in 
the radio business had come to me. He visited in my home several 
times and indicated to me that he was interested in filing an appli- 
cation for another radio station in Harriman and we talked ‘about it 
because of our friendship and so he proceeded to file his application 
and he came to me one day and asked me—told me that he had re- 
ceived a letter from his attorney in Washington, suggesting that he 
file some letters substantiating the fact that the proposed program- 
ming for this proposed new station had been discussed with them 
and I suggested to him that I would help him with talking with some 
of the folks that we knew there in Harriman. é 

He was at the time very busy in Livingston where he was in 
another business, and I had a little free time and I told him that I 
would help him with this if he so desired me to do so. 

Q. May | interrupt you now so our record is clear. 

The other business in Livingston, do you know what it was? 

A. He had a bottling plant business in Livingston and also he was 
a part owner of a radio station in Livingston, his brother-in-law. 
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And I volunteered to help him in any way I could to gather 
the information. 
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We had discussed between us some of the programs that— 

MR. KENKEL: I am going to object. I have let this much 
come in simply because I think it was not for the truth of the mat- 
ter necessarily, but simply as I understood I would be a premise for, 
that the witness acted in reliance upon something. But from this 
point on I am going to object to any hearsay or discussions. 

MR. BILGER: I don’t under the basis for the objection. 

PRESIDING EXAMINER: These are not hearsay propositions 
as yet. We are not getting to the point where anything has been of- 
fered to prove the truth of the matters asserted. All that we are dis- 
cussing is—not negotiations, but discussions is all that we are having 
before us at the present moment. 

This is the basis for the survey of whatever you want to call 
it that Mr. Scarborough made, so will you continue, Mr. Bilger. 

BY MR. BILGER: 

Q. Will you proceed. I interrupted you, Mr. Scarborough. 

MR. KENKEL: Since we are interrupted, I’m going to object. 
I think this ought to proceed on a question-and-answer basis. 

PRESIDING EXAMINER: Let’s proceed on a question-and- 
answer basis. 

MR. BILGER: Why should I have to do that, Mr. Examiner? I 
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CROSS-EXAMINATION 
BY MR. KENKEL: 


* * 
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Q. Then you stayed in Kingston until 1959? A. Until I came 
back to work for that short time. 

Q. You were Mr. Crowder’s commercial manager at WHBT? 
A. That is right. 
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Q. I presume you worked with him pretty closely, didn’t you? 
A. Well, yes. 

Q. On a day to day basis? A. Yes. 

Q. From the time you came back—I keep nestor, that date. 
When was it, after your Marine Corps experience? A. It was 
in 1952. 

Q. From 1952 until the station was sold in 1956 you worked 
with him on a day to day basis? A. Yes, sir. 

Q. The station was sold in mid-1956, June 1956? A. AsI re- 
call it. 

Q. Directing your attention to the six months or a year or year 
and a half preceding that Mr. Crowder was operating in his business 
with you, wasn’t he there? A. Yes. 

Q. As far as you could tell he was in good health? A. As far 
as I could tell. 

Q. As far as you could tell and as far as you know he was in 
good health. He never complained about poor health in 
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operating the station? 

PRESIDING EXAMINER: I think we are asking for a layman’s 
opinion about health. 

MR. KENKEL: If you will have the question read I think that 
will meet the objection. 

PRESIDING EXAMINER: I think it can be asked but I don’t 
think it can be asked in those terms. 

BY MR. KENKEL: 

Q. Mr. Crowder never complained about ill health to you, did 
he, during that year or year and a half preceding the sale, preceding 
June 1956? 

MR. BILGER: I object to the question unless there is some 
predicate laid for it why he should complain. 
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PRESIDING EXAMINER: Why he should complain? 

MR. BILGER: Yes. The way the question is phrased, I don’t 
think this. witness is competent to answer that question. 

PRESIDING EXAMINER: The point is that some people are 
very reticent about their health even if they are sick, and they may 
not complain. I don‘t think it is conclusive about a man’s state of 
health because he does not say anything about it. So far as I would 
say it goes to the weight. When a man doesn’t complain, that is 
about as far as we can go on this point. That is no indication at all 
that Mr. Crowder was not in ill health if that might be a contention. 
He might be very sick but he might be very stoical about it. 
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MR. LETTERMAN: Suppose he answered “Yes, Mr. Crowder 
told me that he really was not feeling very well and he was barely 
making it but he was trying to keep going,” then where would we 
be? 

PRESIDING EXAMINER: Then there is a statement regarding 
not a state of mind but about his state of body which, so far as I 
know, is not an exception to the hearsay rule unless it is made to 
a doctor or somebody like that who can check on it. So, let us find 
out what the answer is. Maybe we are just speaking in the wind 
anyhow, we are not saying very much, but let us find out what the 
answer is. There can be a motion to strike if necessary. 

THE WITNESS: No, I remember the question. 

The only question I could answer to that is that Mr. Crowder 
was not one to discuss his personal problems with me. 

PRESIDING EXAMINER: That is not the question. 

MR. KENKEL: May we strike the answer and have the 
Reporter read it back? 

PRESIDING EXAMINER: The answer is stricken. Read the 
question. 
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(The Reporter read from his notes as requested) 

MR. BILGER: I am going to object on different grounds. The 
grounds this time is that it exceeds the scope of the direct: I didn’t 
ask any questions about Mr. Crowder’s health or state of mind re- 
garding his health. 


[Tr. 1388] 


PRESIDING EXAMINER: Yes. Are we not beyond the scope 
of the direct examination, Mr. Kenkel? 

MR. KENKEL: Frankly, I don’t think so. I can argue it on 
that basis plus while he is on cross-examination—let me put it this 
way: I think we are not exceeding the scope of the direct because 
we went into the relationship between Mr. Crowder and Mr. Scar- 
borough. 

PRESIDING EXAMINER: It had nothing to do with whether 
Mr. Scarborough was active at WHBT. There was some question 
about WLIV. 

MR. KENKEL: I think it ties in, if there is going to be a com- 
parison, so I will say it is within the broad scope of the direct. 

PRESIDING EXAMINER: How about that, Mr. Bilger? There 
was some evidence about activity at WLIV. Did he see him at WLIV? 

MR. BILGER: Yes, I asked him if he saw him there. The an- 
swer was no. 

MR. KENKEL: The whole thing is both with respect to the 
letters testified to, the questions on direct about his association with 
Mr. Crowder, as a matter of fact the only question on direct 
was that he was a friend of Crowder. It goes into the entire relation- 
ship. Plus as you know there is this other pending question. While 
the witness is on cross-examination I think I am entitled to go into 
that. 
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PRESIDING EXAMINER: He is not a principal, remember. 
If he were a principal it would be a different story. Then we might 
be able to go beyond the scope of the direct because it would be 
cross-examination in any event and there would not be any question 
of order of proof. But Mr. Scarborough is not a principal. I don’t 
see how the general state of Mr. Crowder’s health at WHBT ties in 
with his activity at WLIV. I think I must sustain the objection. 

BY MR. KENKEL: 

Q. The first six months of 1956, can you fix the date, sir, at 
WHBT Mr. Crowder was in and out of the station with frequency, 
was he not? A. Yes. 

Q. When I say in and out I mean you being his commercial 
manager and he finding out what was going on in the station, what 
you were doing, what the other employees were doing, that sort of 
thing in participating in the management and operation of the sta- 
tion, wasn’t he? A. Yes. 

MR. LETTERMAN: I think he was about to add something. 

THE WITNESS: I think that answer would have to be quali- 
fied. 

PRESIDING EXAMINER: All right. Will you qualify it to 
whatever extent you feel is necessary to answer correctly. 

THE WITNESS: During that time, as I recall, he had other 
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business interests. He didn’t spend as much time at the Station dur- 
ing a period of about a year or year and a half there as he did when 
I first went there. As to whether it was his health or not, I can’t 
answer that question. 
BY MR. KENKEL: 

Q. You say as to whether it was his health or not, he never 
complained to you about having bad health, did he? A. He never 
complained, no, sir. 
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Q. As far as you know he was in good health? 

MR. BILGER: I object to that. 

PRESIDING EXAMINER: Yes. The objection must ‘be sus- 
tained if that is going to be the basis for a requested finding that 
Mr. Crowder was in good health, because Mr. Scarborough didn’t 
know that he was in bad health, Mr. Scarborough is not a physician. 
You may ask him about the outward characteristics and things like 
that, but not a conclusional statement. 

BY MR. KENKEL: 

Q. Mr. Scarborough, you told us that Mr. Crowder got a let- 
ter from his attorney in Washington concerning the program letters 
or you gave that as one of the circumstances leading up to these let- 
ters from Black, Harmon and the others to which you testified? A. 
That is what he told me, yes. 

Q. Did you see the letter from the attorney? A. Yes, sir. 


[Tr. 1736] 
C. R. BLACK 
* * 
DIRECT EXAMINATION 
BY MR. KENKEL: 


* * x 


(Tr. 1739] 


Q. In that connection—or in connection with that letter, ‘‘that 
letter” is this October 13, 1961 letter, did you have any conversa- 
tions with Mr. Crowder? A. No, I never talked to Mr. Crowder in 
regard to any radio station. I don’t believe we ever talked about the 
radio station at any time. 

MR. KENKEL: That is all. 

PRESIDING EXAMINER: Mr. Bilger? 

Mr. Bilger represents WXXL and he will cross examine you now. 
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THE WITNESS: Yes, sir. 
MR. KENKEL: One further matter, if I may. 
PRESIDING EXAMINER: Certainly. 
BY MR. KENKEL: 
Q. Professor Black, you are appearing here under a subpoena? 
A. Yes, sir. 
CROSS-EXAMINATION 
BY MR. BILGER: 
Q. Would you be able to state whether the letter of October 
“13, 1961 was copied word for word from the draft? A. Yes, sir, 
she copied it word for word from the draft, I feel sure. I handed it 
to her and asked her to copy it. 
Q. When the letter was brought to you from Mr. 


(Tr. 1740] 


Scarborough, was it on letterhead paper or just plain paper? A. I 


think it was on plain paper. 

Q. Mr. Black, I show you again the file shown to you by Mr. 
Kenkel and refer you to a copy of a letter dated November 30, 1962 
directed to the secretary of the Federal Communications System in 
which at the bottom is your name typed C. R. Black, Superinten- 
dent of Harriman Schools. Did you sign that letter, the original? 
A. It appears here that I did. However, I stated definitely I dictated 
the letter. 

Q. Did you dictate this letter and the November letter yourself, 
sir? A. Yes, sir. 

Q. Were you approached by anyone to dictate such a letter? 
A. I don’t know that I was approached by anyone that told me to 
write this letter, but the reason I wrote the second letter was that 
our board, one member of our board and maybe some others, I am 
not sure, criticized me for writing that letter on the Harriman City 
School stationery. For that main reason I wanted to correct it be- 
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cause the Harriman Board of Education never discussed this because 
I never wrote the letter Mr. Scarborough gave me. That was the main 
reason for me retracting that. I felt I had erred in putting the let- 
ter on school stationery. 


(Tr. 1741] 


PRESIDING EXAMINER: Was there anything in the let- 


ter, Professor Black, with which you did not personally agree when 
you handed it to your secretary to have typed on the letterhead -of 
the school district? 

THE WITNESS: I read it hurriedly and I didn’t take time to 
think the thing through. The thing that bothered me most was that 
I was in a hurry, I was rather busy so I just handed the letter to the 
secretary—I am sure I read it but as far as considering what was in 
it, I didn’t take time to do that. 

BY MR. BILGER: 

Q. Is there anything in the October 13 letter that you disagree 
with as far as content? A. That was the first letter? 

Q. Yes, sir. I will show it to you if you like. A. I believe I 
have it in mind. 

There were some people that stated to me— 

Q. I don’t want to interrupt unduly but my Guesson specifi- 
cally was, is there anything in the October 13, 1961 letter with 
which you disagreed when you signed it or today? A. I disagree 
with the tenor of the letter. It sounds as though it was criticizing 
the WHBT station. It sounded as through it was not doing the job 
and we ought to have another station. As far as having another sta- 
tion, I could not judge that. 

Q. Other than your feeling that this letter of October 13 
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could be interpreted as being critical of WHBT, is there anything 
else? A. Well, it seemed maybe I was saying now we need another 
tadio station and I couldn’t be a very good judge as to whether 
another station would be feasible or not. 

Q. Let me go to another question where you were asked if 
somebody else contacted you. Somebody must have contacted you. 
Who was that? A. Mr. Hamilton. 

Q. Sonny Hamilton? He is referred to as Sonny Hamilton? 

A. Yes, sir. He did talk to me and some other people. 

Q. Iam showing you a copy of your October 13, 1961 letter, 
Mr. Black? A. Yes. 

Q. Do you disagree with the statement you made in the first 
paragraph, “We believe this would be a great help to your educational 
activities in Harriman.” Do you disagree with that statement? A. 
At the time I wrote that, no, I couldn’t disagree with it. In his pro- 


gram he stated that it would be a good thing for Harriman to have 
another station. The main thing was the feasibility of the station, 
would it be good for the school system. 

Q. Does that complete your answer? A. Yes, sir. 


(Tr. 1743] 


Q. You don’t feel any different today than when you wrote 
it, that it would be good, a second station might be helpful to the 
school system? A. I don’t know whether it would be helpful. So 
many things have come in in regard to that station. 

Q. You are retired? A. Yes. 

Q. I refer to the second paragraph on the October 13, 1961 
letter, “We believe the public should know more about what is 
actually happening in our educational systems today and the changes 
seen from day to day.” 
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You don’t disagree with that, do you? A. Only to the extent 
it seems to criticize the other station: “They are not doing the job, 
so let us get another.” 

Q. But as it stands, without being critical of WHBT, you don’t 
disagree with it, do you? In other words, you still believe, don’t you, 
Mr. Black, that the public ought to know more about the day to day 
operations and what is happening in our school systems? A. I think 
they should, yes, sir, but I wouldn’t want this to come from me to 
say that the other station is not doing all it can. 

Q. My questions are making the assumption from here on out, 
because we know now you don’t want this to appear critical of 
- WHBT, assume we all understand that; all right? : 


{Tr. 1744] 


A. Yes, sir. 

Q. I refer you now to the third paragraph of the October 13, 
1961 letter, “Broadcast time would serve this purpose for reaching 
the greatest number of persons and naturally the more opportuni- 
ties we have to reach the people will enhance the efforts. In addi- 
tion to the dissemination of this information the actual training of 
the students in the various phases of research and program material 
will be most valuable.” 

Do you still agree that is a correct statement today, Mr. Black? 
A. I think it is a correct statement in that the more publicity the 
school can get, that is if it is good publicity, it is best for the school. 

Q. Does that complete your answer? A. Yes, sir. 

. Q. You were in Harriman at the time Mr. Crowder owned 
WHBT? A. Yes, sir. 

Q. At that time did Mr. Crowder cooperate with the school 
system? A. Yes, sir. 

Q. In the fourth paragraph down of the October 13, 1961 let- 
ter, “I have found in past experience that you are willing to co- 
operate with the school system in its various 
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activities. I believe this will be of great benefit to the people of this 
area if you are successful in getting a new broadcast facility.” 

You were referring to Mr. Crowder’s prior activities when he 
owned WHBT? A. That is what I had in mind, the fine way WHBT 
served the schools up until the time he left there and it had contin- 
ued to do so. I wouldn’t want that to be— 

Q. Be critical of WHBT and Mr. Crowder? A. Yes. I would 
rather not give inference that I was wanting to put in another sta- 
tion. I wasn’t capable of passing on that judgment. 

Q. So other than just to be sure that I understand you, the 
reason you submitted your second letter to the secretary of the Fed- 
eral Communications Commission was two-fold. One, it was on the 
letterhead of the schools, which you did not think appropriate and, 
secondly, you did not want to be in a position of criticizing Folk- 
ways broadcasting operation of WHBT? A. Yes, sir. 


Q. There was no other reason for submitting a retraction? A. 
Another thing was that I didn’t give the first letter enough consi- 
deration that I maybe should have given his copy of the letter he 
gave to me. I should have given more 


(Tr. 1746] 


consideration or more thought to it before I wrote the letter. 
MR. BILGER: That is all. 
PRESIDING EXAMINER: Broadcast Bureau, Mr. Letterman? 
BY MR. LETTERMAN: 

Q. Mr. Black, when Mr. Scarborough brought the copy of the 
letter to you at your office for consideration, was it your under- 
standing at that point in time that you were free to send a letter, 
or free not to send the letter as a matter of your own choice? A. 
When he gave me the first letter? 
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Q. Yes, sir. A. I felt I was free to not send it or send it. 

Q. You did send it and I take it you sent it as a matter 
of your own free choice? A. Yes, a personal letter. No action of 
the board or anything came in on that. It was just my personal let- 
ter, and I made a hurried decision to write the letter. 

Q. The fact you are now saying it was a hurried decision is 
based on your belief there might be an inference of something you 
said in your letter that might be detrimental to the operation of the 
station by Folkways, is it not? A. Yes, sir. 

Q. That may not be gleaned by people. If I read it, I might 
not glean that from the letter. The statements, aside from that point, 
the way Mr. Bilger read them, are 
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ORAL ARGUMENT 
(Tr. 1797] 


PROCEEDINGS 


THE CHAIRMAN: The Commission will hear oral argument 
in Docket No. 17255, concerning the application of F. L. Crowder, 
trading as Harriman Broadcasting Company for a construction per- 
mit for a new standard broadcast station in Harriman, Tennessee. 

Following a grant of the application without hearing on Jan- 
uary 12,1966, the United States Court of Appeals for the District 
of Columbia Circuit on January 5, 1967, reversed the case and dir- 
ected that a hearing be held on trafficking and economic—that is, 
Carroll—issues. 

Pursuant to the Court’s mandate, the Commission designated 
the application for hearing on such issues and provided for an ex- 
pedited hearing. 

After certification of the record to the Commission, the record 
was remanded to the Hearing Examiner for the preparation of an 
initial decision setting forth his findings and conclusions solely on 
the trafficking issue—Issue 1. 

On July 3, 1967, Hearing Examiner Herbert Sharfman released 
his Initial Decision in which he concluded that the applicant, F. L. 
Crowder, has not engaged in trafficking in broadcast authorizations. 
Exceptions to the Initial Decision have been filed by Folkways 
Broadcasting Company, Inc., licensee of Station WHBT, Harriman, 
Tennessee, and by the Broadcast Bureau. 


(Tr. 1798] 


The Commission also has before it the proposed findings of 
fact and conclusions of law with respect to the remaining issues in 
this proceeding filed by F. L. Crowder, trading as Harriman Broad- 
casting Company, Folkways Broadcasting Company, Inc., and by the 
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Chief, Broadcast Bureau. There are also pending before the Com- 
mission a petition for reconsideration of the Commission’s May 16, 
1967, Order directing the Examiner to certify the record: to the 
Commission for final decision, filed June 15, 1967, by Folkways; 
and a petition for an order in the nature of enlargement of issues, 
filed June 12, 1967, by Folkways. The parties may direct their ar- 
guments to all these matters, including the pending petitions. 

We shall hear oral argument first from Folkways Broadcasting 
Company; second from the Broadcast Bureau; and, third, from the 
applicant, F. L. Crowder. Counsel for each party will be allowed 
twenty minutes for the presentation of argument. If counsel for 
Folkways Broadcasting Company or for the Broadcast Bureau wishes 
to reserve part of his time for rebuttal, he should so state at the 
opening of his argument, and the timekeeper will flash a blue light 
indicating when rebuttal time begins. Otherwise, the blue light will 
indicate that five minutes remain. A red light will signify that the 
time for oral argument has expired. 

May I have the appearances of counsel? 

For Folkways Broadcasting Company, Incorporated? 


(Tr. 1799] 


MR. KENKEL: John B. Kenkel, of Miller and Schroeder. 
THE CHAIRMAN: Broadcast Bureau? 
MR. LETTERMAN: John B. Letterman. 
THE CHAIRMAN: F. L. Crowder? 
MR. BILGER: Donald E. Bilger, Smith and Pepper. 
THE CHAIRMAN: We will proceed with the argument. 
ARGUMENT ON BEHALF OF 
FOLKWAYS BROADCASTING COMPANY, INC. 
by 
JOHN B. KENKEL 
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MR. KENKEL: Mr. Bilger, Mr. Letterman, may it please the 
Commission: I would like to reserve five minutes of my time for 
rebuttal. 

THE CHAIRMAN: You will get a blue light at that time. 

MR. KENKEL: Thank you, sir. 

This case, as you know, involves the application of F. L. Crow- 
der for a construction permit for a new station in Harriman, Tennes- 
see. 

Now, as the Chairman summarzied the preceding portion of this 
proceeding, there was an initial grant without a hearing made by this 
Commission in January of 1966. During the time the case was on 
appeal, Mr. Crowder obtained program test authority from this Com- 
mission. He went on the air in August of 1966, and he has been 
operating since. 

Apart from today’s argument—and I am saying this parenthe- 
tically, because I will come to it later, but it is 


[Tr. 1800] 


not part of the merits of today’s argument—you did permit him to 
stay on the air pending this evidentiary hearing, even though the 
Court of Appeals indicated that there was no legal basis for such op- 
eration. I mention that because a part of the evidence taken during 
the proceeding below concerned the eight months of operation of 
Mr. Crowder’s station, which is WXXL. 

The application before you was planted, if you will, in Mr. 
Crowder’s philosophy, as testified to on the record below by Mr. 
Burn of obtaining a Commission authorization, building up the vol- 
ume of business in any way it can be done, so as to make it attract- 
ive to a possible station purchaser, and then selling the station at a 
profit. 

When this matter went to the Court of Appeals following your 
earlier grant, without a hearing, the Court said there may be some 
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way to resolve Mr. Crowder’s inconsistent representations in a man- 
ner which prevents his disqualification, but you have to have a hear- 
ing. 

Well, you have had the hearing, and we submit that ‘there is no 
way to prevent you finding Mr. Crowder disqualified. 

I am going to point out two or three things this afternoon, be- 
cause the time is brief. -Quite obviously, I can’t go over all of the 
evidence of record. I think we have distilled it in our proposed find- 
ings of fact which we have previously submitted to the Commission, 
and also in the exceptions we have filed to the Examiner’s partial 
Initial Decision. ; 


(Tr. 1801] 


But let us look at the case this way: First, on what basis did 
you make your initial grant without a hearing? And then, what did 
the record just made show? 

I think we will come to this conclusion, and I respectfully sub- 
mit that you will individually and collectively come to the conclu- 
sion that your first grant without a hearing, which was made, by the 
way, over the dissent of two Commissioners, Commissioner Bartley 
and Commissioner Cox, was extracted from you by the misrepresen- 
tations, concealments, and equivocations of applicant Crowder. Is 
this so? Yes. 

First, as you know, because you have issued orders from time 
to time during the expedited aspect of this proceeding, a critical por- 
tion or a critical is Crowder’s claim that he became so ill in 1956 
that he was forced—and these are his own words—he was literally 
forced to leave the broadcasting business. He represented that to 
you twice in the pre-January, 1966, grant pleadings, both times un- 
der oath. He told you that he was forced to leave the broadcasting 
business because of such ill health, and, secondly, that it was 
required because a doctor had told him he had to because of his 
health. 
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The Commission relied upon that in the Court of Appeals. And 
I am quoting now from the Commission’s own brief in the Court of 
Appeais—well, I won’t quote, but I will cite it to you—that you ac- 
cepted that representation. You did in 


(Tr. 1802] 


your memorandum opinion and order of January, 1966, and the 
Commission’s counsel in the Court of Appeals. There was nothing 
wrong, I will say that now, even though I have argued with the Com- 
mission in the Court of Appeals, both in having the initial grant re- 
versed, and subsequently attempting to get Crowder off the air, after 
sitting through the evidentiary hearing below, and seeing the devious 
paths which the applicant will take in order to conceal his true goal; 
I can understand how the Commission was misled into making the 
initial grant. 

What have we here involved? Mr. Crowder came to Harriman 
sometime in the late thirties or early forties. We don’t know now, 
because the record is a little obscure on this point, and the Exami- 
ner resolved the question of thirty-five years in Harriman for Mr. 
Crowder. 

But in any event, he became an employee and had a minority 
interest in Station WHBT at Harriman, then operating on 1230 kc, 
when the station was first authorized by the Commission in 1946. 

In 1950, he told the Commission that Station WHBT was losing 
money, and the other people wanted to get out, and he bought all— 
he had eight percent interest, and he bought the remaining interest 
for $20,000, if I recall the figures. 

In 1954, in June of 1954, he filed an application with the Com- 
mission for a construction permit for a new station in 
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[Tr. 1803] 


Sweetwater, Texas. This is Station WDEH. 

THE CHAIRMAN: Texas? 

MR. KENKEL: Tennessee. Thank you, Your Honor. Tennes- 
see. I just keep thinking Sweetwater should be in Texas, but in this 
case, it is Tennessee. 

This was in June of 1954. Now there are several facts in here 
which become very critical with respect to the EEE intent, so 
let me just mention them. 

In 1953, with respect to WHBT in Harriman, he had obtained 
an FM construction permit. He turned that construction permit in 
in December of 1954. When we asked him on the record why he 
turned in the FM construction permit, he said there was a fire at the 
transmitter, which messed it up, and so he turned in the FM autho- 
tization, but if you look at your files, and this was one of the offi- 
cial notice material items that the Broadcast Bureau supplied, if you 
look at your files, you will find that a fire had to have occurred 
prior to March of 1954, so even if there was a fire with respect to 
the FM, there was no problem with the station staying on the air 
until December of 1954. 

In the meantime, he had gotten a construction permit for Sweet- 
water. He changed the mode of operation from a corporation to 
himself as an individual, telling us on this record simply that it was 
done for tax purposes, but if you will follow, I think you will see 
that the tax purpose was an idea 


[Tr. 1804] 


he had at that time, his intention at that time, of obtaining WDEH, 
of selling the station at a profit, because he put the station on the 
air in February, and less than four months later, June, 1955, he 
signed a listing contract for that station, as well as for WHBT in Har- 
riman. 
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Now you will say, “Well, what is wrong with that? People are 
buying and selling stations all the time, they are getting in and get- 
ting out.” 

This is what is wrong. When you asked him, and when 
the question was raised, “Why did you do it?” he said, “In 1956, I 
became so ill that I had to sell the station.” 

Now, the time that he made this representation, it was in res- 
ponse to an allegation or a charge, if you will, raised in Folkways 
petition to deny, concerning the concurrent 1956 sales of WDEH, 
WHBT, and the acquisition of a fifty percent ownership interest and 
a general manager partnership interest in WLIV in Livingston. So 
he was relating everything to 1956. He permitted that representa- 
tion to be the very basis of your January, 1966, grant without a hear- 
ing. If you will reread that memorandum opinion and order, you 
will see that you bought that explanation. That is the very argu- 
ment the Commission and Crowder made to the Court of Appeals. 
That is the very position he left unchanged when he first testified 
on this record below, just about a month ago. It was shown in this 
afterwards concerning the—for the 1956 sales. 


(Tr. 1805] 


In the hearing, we had the subpoena process, which we did not 
have before, during the prehearing pleading stage. Folkways sub- 
poenaed the records of the media broker, and for the first time, we 
find that he had actually reached a decision to sell Station WDEH 
and Station WHBT in June of 1955, when he had sold, when he 
signed the listing contracts. 

So all the reasons he had given to the Commission before, with 
respect to a claim of “I am not trafficking because I was sick in 1956, 
and had to sell in 1956,” went out the window. 

Well, this didn’t stop Mr. Crowder, at least on the record. What 
did he do? He thence comes up with the excuse that he had to sell 
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WDEH because the station was going down, down, down financially, 
because of manager problems. : 

Now, if the station had been on the air for a long period of 
time, or even a year or more, and had problems, I think we would 
have some question about trafficking. But don’t forget, by that 
time, Mr. Crowder was an experienced broadcaster, and as an exper- 
ienced broadcaster, quite obviously, he knew that the first two or 
three months of operation of a station aren’t indicative of how it 
is going to do. -Quite obviously, he knew that the station would have 
its rough time in the first two or three months, so the fact that the 
station was losing money in the first two or three months cannot 
supply an excuse for the sale. It could, perhaps—and I : 
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will concede this—had he told the Commission, when he sold WDEH, 
or even when he explained it to you later, when the question was 
raised during the pleading proceeding and the Court proceedings 
which preceded this case; had he told you that, I don’t think there 
would be a problem. But the fact that he keeps repeating a 1956 
illness which was nonexistent except in his testimony indicates, I 
think, that the trafficking intent was there, because we have not only 
that demonstration of the intent, but we have the statement of the 
witness, Mr. Burn, with respect to his—or as he testified, he had 
these conversations with Mr. Crowder, and Mr. Crowder expressed 
to him his philosophy of broadcasting: obtain a license, build up the 
volume of business in any way you can, and then sell it at a profit. 

There are two or three other items I would like to mention, 
and it seems more than passing strange, we submit, that in every rep- 
resentation made in every application made by Mr. Crowder, there 
are these misrepresentations and concealments. Take the matter— 
and I concede that standing alone, it may not be too critical—the 
ownership of his billiard parlor. 
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Now, in various ways, in various applications, he has represented 
to the Commission over the years that he has a hundred percent 
ownership of the billiard parlor in Harriman. As it turns out, he 
does not. In 1958, he sold an interest in that billiard parlor, and 
since then, the ownership of the billiard parlor has been in partner- 
ship with himself and another individual identified on the record. 

Now, when queried about these various items, Mr. Crowder 
said, “Oh, it was a mistake,” but how can it be a mistake when that 
representation is portrayed in different ways? For example, in one 
application, he said, “F. L. Crowder, Harriman billiard parlor, 100 
percent ownership since 1948.” In another application, he puts it, 
“F. L. Crowder 100 percent owner since 1944,” and that sort of 
thing. 

These, again, you relied on. Your memorandum opinion and 
order of January 14, 1966, said that he had an ownership of a busi- 
ness in Harriman, and he let you believe that based on his previous 
representations to the Commission, he let the Commission argue that 
to the Court of Appeals, and he himself argued that to the Court of 
Appeals, in claiming a nexus to and knowledge of the Harriman com- 
munity. 

Take the matter of the community programming survey, which 
was raised. Now, the Examiner’s initial decision, I think, in this 
area, contains the one indication of complete valuelessness to this 
Commission, because the Examiner says, and I am not quoting, but 
paraphrasing—and I don’t think unfairly—“I don’t care what kind 
of a survey was made, I don’t care if it was a complete sham; it is 
not going to bother me, and I am not going to consider it under the 
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trafficking question. 
THE CHAIRMAN: I think he found it was not relevant, didn’t 
he? 
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MR. KENKEL: Yes, and that is where his missed the point, 
because one of the questions here is, What is trafficking? Is a per- 
son applying for a station to obtain an authorization to operate in 
the public interest? That is, to supply some programming to meet 
the needs and desires of the community, or is he only after the auth- 
orization so that he can subsequently sell it later at a profit? 

Well, don’t you think that one element—now, surely, not all, 
but one element of that is what did he do to ascertain the needs and 
desires? How did he prepare his application, in other words? Did 
he simply put in an application for a frequency and hope to get it, 
and subsequently sell it, or did he really make some attempt to find 
out what the community needed? This is the point of relevancy, 
we submit, that there was with respect to the programming survey. 

Another aspect of it is, I think Crowder himself recognized the 
relevancy, the more than relevancy, the very real requirement of a 
programming survey, because he amended his application with a 


specific representation to the Commission, “We are submitting here- 
with evidence of our efforts in ascertaining the community needs 
and desires,” and what were they? These were confected letters. In 
the first } 
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time around, when the issue was raised in the pleading battle, the 
Commission accepted Mr. Crowder’s explanation, and the critical one 
was this: that in every instance, Crowder’s agent, Scarbrough, who 
obtained the letters, didn’t see the final effort, and that they had 
been submitted directly from the contactee to Crowder, and from 
that, you assume that even though Scarbrough may have had a little 
chat with some of these people, and said, “Look, let’s put this in 
the letter,” or “Let’s put that in,” the ultimate letter that the com- 
munity leader wrote, addressed to F. L. Crowder, and submitted by 
Crowder to you under his oath probably contained the contactee’s 
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ideas, and if there is any doubt on that, I would refer you to the 
Commission’s brief in the Court of Appeals, where at page 31, the 
Commission in explaining why it affirmed, made the grant, said 
“The final letter was then sent by mail by the party contacted dir- 
ectly to Mr. Crowder, without first being seen by Scarbrough,” and 
what does the evidence in this record finally show? That certainly 
isn’t. Scarbrough picked them up and either mailed them or gave 
’ them directly to Crowder, and Crowder knew that, he knew that 
when he submitted the sworn statements that he had gotten them 
by mail directly from the contactee. 

The record, as summarized in our proposed findings and excep- 
tions, I think, adequately demonstrates that there is not one Tepre- 
sentation that you can accept without question by Mr. 
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Crowder. That plus the demonstration of the intent for trafficking 


and the indications of trafficking, both with respect to WDEH and 
now even the instant application for Harriman, require the conclu- 
sion, we submit, that Mr. Crowder is not qualified to have the li- 
cense he seeks. 

I will reserve the balance of my time, if I may. 

THE CHAIRMAN: Mr. Letterman. 

ARGUMENT ON BEHALF OF 
CHIEF OF BROADCAST BUREAU 
by 
JOHN B. LETTERMAN 

MR. LETTERMAN: Mr. Chairman, members of the Commis- 
sion: May it please the Commission, the Broadcast Bureau would 
like to reserve five minutes of its time, if we may. 

The exceptions of the Broadcast Bureau are directed essentially 
to the failure of the initial decision to consider and give due weight 
to substantial evidence in this record, and failure to make findings 
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based on this evidence, and, further, to make the conclusions which 
we believe are warranted by the evidence. 

Now, time will not permit a full argument on every point in- 
volved in the case, and, therefore, the Bureau will tely essentially on 
what it said in its proposed findings of fact with reference to the 
Carroll inquiry, also with reference to the pleadings that are pend- 
ing before the Commission, and the Broadcast Bureau would rely on 
the position taken in its 
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various responses to those pleadings, but with respect to the traffick- 
ing issue, we do believe there are two basic questions which are most 
important to the Commission to consider in connection with this 
decision. 

Those questions, phrased simply: first of all, did Burn truth- 
fully and accurately relate the conversations he alleges he had with 
Mr. Crowder? And, secondly, if he did, do these conversations, tak- 
en in connection with the conduct of Crowder with respect to the 
sale of Stations WDEH and WHBT, amount to trafficking as a mat- 
ter of law? Do these two transactions, taken in light of the testi- 
mony -of Burn, if accepted to be true, amount to trafficking as a 
matter of law? 

We first turn to the question of credibility. In this connection, 
we have four parts to our argument. The first part relates to the 
three conversations that Burn is alleged to have had with Crowder, 
which Crowder denies ever took place. Burn testified that he has 
known Crowder for approximately fifteen years, that about 1952, 
prior to that time, he knew him socially, but in about 1952, he in- 
stituted negotiations looking toward bringing a remote studio to 
Rockwood, his home town, his town, where he lived and had his 
business, and in this connection, he discussed, talked with Crowder 
about bringing studios of WHBT to Rockwood to be established in 
Burns’ bank building. 
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According to Burn, these negotiations were successful, 
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and, as a matter of fact, the studios were in fact built. Further, ac- 
cording to Burn, that the actual construction of the studio was 
supervised by Crowder. That Crowder gave instructions as to what 
was needed, Crowder was present at the bank during the course of 
the constructions, and on these occasions, he saw and talked with 
Crowder. After that, he said, he kept in contact with him socially. 

Crowder denies all of these things occurred. He says they 
simply didn’t happen. He says that, “I met the man, and spoke with 
him twice, in my entire lifetime. That is, at the time I signed the 
lease for his studios, and, secondly, at the time the bank, Burns’ 
bank, purchased my deferred purchase money note from me in May 
of 1961.” 

The second conversation that Burns related for the record oc- 
curred in about 1956, or early 1957. As he said, it became known 
that some financial interests from McMinnville, Tennessee, were look- 
ing to build a station in Rockwood. He said he met Crowder and 
told him that he was concerned about another station coming into 
Roane County, because of his belief that Roane County would not 
support more than one broadcast facility. He said that Crowder told 
him at that point in time that he was not concerned with the com- 
petition that could be expected from the Rockwood station, that 
he had learned the hard way that you could not make money on 
radio stations through operation. You made money on radio stations 
by getting a 
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license, building up a good volume of business through a subsidy, 
and then selling them. 
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Still according to Burn, on this occasion, Crowder told him that 
he didn’t propose to operate a station anyway, until the time he 
could sell it. Crowder denies that this conversation occurred. 

The third conversation of the several that took place between 
Burn and Crowder concerned the institution or the application by 
Crowder for the facility in Harriman. It will be recalled that it was 
Crowder that owned WHBT at Harriman, Tennessee, prior to the 
time he sold it, to Folkways Broadcasting Company. Now,, during 
the course of the conversations between Burn and Crowder, Burn 
explained that Crowder had told him that his philosophy in broad- 
casting was to go into virgin territory to establish—he used the words 
“virgin territory”—to establish a station in a community that had no 
station or in a county that had no station, and to build it up, and 
to go forward with it without competition from other stations. Now, 
this was in conflict with Crowder applying for the station again at 
Harriman, because WHBT was already in operation there. 

So Burn asked him for an explanation, and, according to Burn, 
Crowder explained that the management of WHBT was incompetent; 
that they had undertaken to operate a metropolitan station in a 
small town. They had changed the location of 
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a dial position of WHBT from about the middle to the far right, that 
they had increased power to 5000 watts, and that it was more ex- 
pensive to operate a transmitter with 5000 watts as compared with 
the 250-watt transmitter operated by Crowder when he owned 
WHBT, and that management policies of this nature, in his Opinion, 
would drive WHBT into the ground, and that he wanted to step in 
and fill the void, or pick up the chips, so to speak, when they fell. 
Crowder again denied that this conversation took place. He 
professed to know very little about the technical aspects of station 
operation, and, for example, he said that he would not have known 
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the significance of the changing of the dial position, that he would 
not have been able to state that it would have cost more or less to 
operate, how much more or how much less it would have cost to 
operate a station with 5000 watts as compared to 250 watts, and 
that he would not have been able to make the statements in general 
that had been attributed to him by Burn in this conversation. 

The Bureau argues that the facts taken as a whole are consistent 
with what Burn testified to. For example, the WHBT studios were 
in fact built in Burn’s bank building on the third floor of that bank 
building. 

They were leased and in existence for a minimum period of 
three years. It seems reasonable that during this period of time, dur- 
ing the period of construction, Crowder would have 
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been to the studio to see the studios being constructed. It seems 
reasonable that Bum, being their chief sponsor, would have contacted 
Crowder in order to negotiate with Crowder to bring his facilities 
to Rockwood. All of these things are denied by Crowder. They 
didn’t occur. “I saw the man and met with him only twice in my 
life, once when I signed the lease, twice when he purchased from 
me or his bank purchased from me in May of 1961 deferred purchase 
money note for WHBT.” 

It is also difficult to believe that Crowder would not have 
known the significance of the shifting of the position from 1230 on 
the dial to 1600; that after ten years’ experience in broadcasting, he 
would not have had sufficient knowledge to know the significance 
of going from about a center position on the dial, where you would 
be picked up when you were dialing up and picked up when you 
were dialing down, or that he would not have known that you get 
relatively less coverage at 1600 as compared with 1230. It seems to 
me, to the Bureau, that he would have known this in 1961 when 
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this conversation is alleged to have occurred, because it was at this 
time that he was filing on 970, with 500 watts power for the new 
Harriman facility, WXXL, and his engineering study at that time 
would have shown, it does show, that with 500 watts, he gets almost 
exactly as much coverage as WHBT does get on 1600 with 5000 
watts. That he would have been without knowledge to have made 
the statement, we do not believe is credible. 
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Another matter which we believe should be taken into consi- 
deration has been alluded to by counsel for WHBT. We think it is 
important enough to stress once more. Now, Crowder first: raised 
his claim that illness was the basic underlying cause, the true fact 
as to why he sold WDEH, and WHBT in the January 3rd, 1963, af- 
fidavit accompanying the January 8th, 1963, opposition to WHBT’s 
petition to deny. WHBT then came back and said, “It is peculiar 


that this. was so, in this case, because at the same time, you were 
applying for WLIV in Livingston, Tennessee, and in that application, 
you had represented that you were going to be the general manager 
of the station.” 

Crowder came back and said, ‘Well, the true facts about that 
are that I had a private understanding with my brother-in-law, Mc- 
Coin, and this understanding was that the effect that I would have 
nothing to do with the station. I would not in any way participate 
in the operation,” but Crowder says Mr. McCoin came back three 
times and finally induced him to go into the venture, to put up the 
$7,500, and become a fifty percent partner. 

Now, this placed Crowder in the position, once he said, alleged 
that ill health was the reason that he had to get out of broadcasting 
in 1956, placed him in the position of having to explain to the Com- 
mission in response to the Commission's inquiry of December 18, 
1965, why it was that he had said that 
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it was ill health when he was going into the WLIV application. We 
submit the Commission probably would not have had the explana- 
tion that he gave on this record had it not been for the questioning 
in connection with the December 18, 1965, letter. But this placed 
Crowder in another bad position, so to speak, because when it came 
time for the hearing, in the meantime, WHBT had subpoenaed the 
records of Blackburn and Hamilton, and it had discovered that Crow- 
der had listed WHBT and WDEH for sale in June of 1955. 

Now, this was not 1956, so Crowder’s allegation that he had 
become ill in 1956 was inconsistent with the discovered document 
that it had been listed for sale in 1955. 

It was incumbent upon him then to come up with another ex- 
planation. This explanation was that in 1955, in February, when 
WDEH first went on the air, he had a manager by the name of Lee, 
and that Lee was there for about four weeks, when he found that 
the business of the station started to go down, and he didn’t under- 
stand it. He looked into the matter to see what the cause was, 
found that Mr. Lee had become interested in his secretary, and, 
therefore, he was paying more attention to her than to the opera- 
tion of the station. But Mr. Foster, he said, after the initial period 
of four weeks, which would bring it to about April of 1955, took 
his place, but he had trouble with Mr. Foster, because Mr. Foster 
took issue with the local political party, took sides opposed to them, 
and the 
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business of the station, after about three months, started to go 
down, down, down, and that he just became a nervous wreck as a 
result of this, and, therefore, he decided to sell the station, really 
not in 756 but back in 1955. 
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This placed a further problem in the hands of Mr. Crowder, be- 
cause it was established that Mr. Foster did not leave the station un- 
til a year later in 1956, and he was asked to explain well, if Mr. Fos- 
ter caused you all these problems, he was Tuining the station, he had 
gotten involved in local politics, and had caused the station to lose 
business, and business was going down, down, down, your health had 
become so that you were a nervous wreck, and it had forced you 
out of business, how was it, sir, that you kept Mr. Foster on as the 
manager? 

His explanation was, “I had an oral contract with him, and that 
contract called for him to stay for a period of a year.” 

The Bureau submits that it seems more likely that if Foster had 
actually caused his problems, that there was a Sickness, back in 
1955, as he now claims, that he would have let Foster go just as he 
had let Lee go. He let Lee go after four weeks; why WER he have 
kept Foster on? 

We submit there is no substantial answer for this in the record 
in this proceeding. We think that he got struck by giving an expla- 
nation in a pleading that it was ill health. That confronted him with 
the conflict between his representa- 
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tion in his application of WLIV that he was general manager, and 
then after having said that this call occurred in 1956, he had to fur- 
ther reconcile it by the type of evidence which he gave in the hear- 
ing. 


Lastly, we would turn to the fact that none of these problems 
existed at WHBT, the sister station which was sold. There Scar- 
brough said that Crowder was present for a year and a half. Scar- 
brough was his friend. He was an employee of his. He had been 
an employee of his for a long period of time. In this framework, 
he was asked, “Did you know about Scarbrough being ill? Did you 
see any outward indication of this?” 
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COMMISSIONER COX: Mr. Crowder? 

MR. LETTERMAN: I am sorry. Mr. Crowder was ill. Mr. 
Scarbrough replied, “‘No, I did not.” None of the problems of his 
ifiness was associated with WHBT. Scarbrough noticed nothing about 
Crowder’s outward conduct that indicated illness. So all matters tak- 
en into consideration, all things taken into consideration, it was the 
Bureau’s view, these required a resolution of the question of credi- 
bility in favor of Burn testimony. 

Now we say the question of law that is presented is that if you 
find that Burn, through his testimony, supplied the essential element 
of intent necessary for decision in trafficking in this case, and we 
believe that it did, that if 
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you find that it did, then the Bureau takes the position that in ac- 
cordance with the Court of Appeals decision in this very case, termi- 
nology that is referred to in its exceptions, that the Commission is 
bound to find that Crowder trafficked in this particular instance with 
respect to the two stations. 

I will save whatever time I have. 

ARGUMENT ON BEHALF OF 
F. L. CROWDER 
by 
DONALD S. BILGER 

MR. BILGER: Mr. Chairman, Commissioners: By way of pre- 
face, I might address my initial remarks to one or two comments 
made by counsel. I do not intend to take exceptions one by one, 
since Folkways has listed over a hundred of them, and I received 
them only Thursday. But I might suggest to you that the Broad- 
cast Bureau is incorrect in citing the record to you, when Mr. Letter- 
man indicated that Crowder’s testimony indicated only two conver- 
sations over the course of this period we are talking about, and that 
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only two occurred. I think the record will reflect that Mr. Crowder 
said that he had talked with Mr. Burn a third time, and that time 
was when both gentlemen met with the Governor of Tennessee and 
the senior Senator from Tennessee. 

The record will so reflect. 

With respect to argument by Folkways regarding a billiard par- 
lor ownership— 
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COMMISSIONER COX: Was that in any connection with the 
station, Mr. Bilger? 

MR. BILGER: Not, it was not, Commissioner Cox. 

COMMISSIONER COX: The other two, though, one related 
to the lease for the studio, and the other related to the sale of the 
note which was the proceeds? 

MR. BILGER: That is correct. In 1961. It is my contention, 
although I did not propose to argue it because the record will speak 
for itself, that Mr. Crowder’s testimony with respect to these con- 
versations was not intended to discuss the negotiations for the studio 
lease. These negotiations occurred three years before 1956, and in 
the framework of the questioning, wherein both counsel here exa- 
mined Mr. Crowder, it was directed in context toward 1956 and sub- 
sequent years. I don’t believe the record will show that Mr. Crow- 
der ever denied having negotiated a lease with Mr. Burn, but as I say, 
I had not intended to get into that point. ; 

One quick remark, now, about the billiard parlor situation. : 
Very frankly, gentlemen, to me at least, as counsel for Mr. Crowder, 
this is trivia, and I won’t spend much time upon it, but the fact is 
that Mr. Crowder did own a billiard parlor, and owns it today. He 
owned one hundred percent of the assets and the building in which 
it is located for four years. He sold—well, rather than do the mathe- 
matics, he still owns 66-2/3 of it, and he still owns the building. 
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_ Now, if this is ground for taking a man’s franchise away from 
him on trafficking, I have no further comment about this. 

I would like to place at this time the identity of these parties. 

COMMISSIONER BARTLEY: How was it represented in the 
application? 

MR. BILGER: I beg your pardon, sir? 

COMMISSIONER BARTLEY: How was this partial ownership 
represented in the application? 

MR. BILGER: It was never changed, from the time that Mr. 
Crowder represented to the Commission in the “other interests” sec- 
tion of the 301 in other applications, he listed himself correctly as 
Owning one hundred percent. 

The error was not corrected when he disposed of a minority 
interest in the assets. He still, as I said, owns 66-2/3, and he owns 
the building. When it was called to Mr. Crowder’s attention, it is 
now corrected. 

But my difficulty with that is how that would lend itself to an 
aura of trafficking, I find it difficult to conceive. It was a mistake, 
Commissioner Bartley, and Mr. Crowder said that it was. 

COMMISSIONER BARTLEY: After it was disclosed in the 
hearing. Is that correct? 

MR. BILGER: I believe that is correct. Among other appli- 
cations—I don’t know that this is an appropriate 
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remark. I might make it—I have represented clients for years before 
the Commission, and I am sure the Commission is well aware that 
you would suspect in a percentage of your applications there are 
these errors that creep in. They are inadvertent. In this case, I think 
it is not persuasive, at least to me. 
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COMMISSIONER BARTLEY: Well, was financial qualification 
any part of this hearing? 

MR. BILGER: No, sir. No, sir, the hearing was designated on 
two issues, the so-called Carroll issue, and the trafficking issue. 

COMMISSIONER BARTLEY: I am speaking of the applica- 
tion. Did it have any part to do with the financial qualifications? 
His ownership of any other business? 

MR. BILGER: I have not examined the application in which 
this occurred originally, the hundred percent, but I would seriously 
doubt it. I would not make the representation to you, sir, that it 
did or did not. I would doubt it very much. 

WHBT is the complaining licensee here. This is owned by 
Folkways. The Commission has franchised Folkways Broadcasting 
Company. This facility is in Harriman, Tennessee. It is a'Class 3 
station, operating on 1600 kilocycles, or kilohertz, I guess. the ap- 
propriate term is now, with a power of five kilowatts. Harriman, 
Tennessee, has a population in excess of 10,000 people. This is the 
only broadcast station in 
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Harriman, Tennessee, of any nature. 

WHBT has enjoyed a monopoly in Harriman, Tennessee, for 
twenty years, since its date of construction, in 1947. 

The present licensee has had this facility for about eight years. 
The County of Roane has a population in excess of 41,000 people, 
which is the service area of WHBT. The only other broadcast sta- 
tion within that county is WRKH, in Rockwood. That facility has 
one kilowatt power. It seems perfectly patent to— 

COMMISSIONER COX: What frequency do you recall? 

MR. BILGER: The frequency is 580 kilocycles. 

COMMISSIONER COX: A nice low one. 
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MR. BILGER: It is low. So WRKH has a monopoly with its 
own principal community, and it certainly would appear to be the 
dominant station in the county of 41,000 people. Should it prevail, 
or should it not prevail in this proceeding, the effect upon WHBT 
will have a competitor in Harriman and in Roane County. The ex- 
isting station that Mr. Crowder has constructed is WXXL. It is 500 
watts, daytime only, on 980, I believe it is. The evidence in this 
proceeding below on the Carroll issue, the Broadcast Bureau agrees 
with Mr. Crowder that Folkways failed to carry its burden, even 
showing economic injury to the station, much less connecting that 
economic injury to the public injury. So I think it is safe and fair 
to state that the only injury it would suffer, WHBT, would 
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be one of competition. 

On the other hand, Mr. Crowder has constructed WXXL under 
Commission franchise, and has been operating in Harriman, Tennes- 
see, since August 12, 1966, successfully to date resisting all efforts 
to remove it from the air, via one method or another. If Mr. Crow- 
der should not prevail in this case, he will, of course, lose whatever 
investment he has placed into this radio station. It is highly doubt- 
ful if the Commission would ever permit him again to be a broadcast 
franchise holder, and certainly, his reputation would suffer. 

Under these conditions, it would appear to me that the quan- 
tum of proof necessary to find him guilty of trafficking as Folkways 
has charged repeatedly must be high, and the Commission has so held 
recently. 5 

COMMISSIONER BARTLEY: Where is the burden of proof 
in this case? 

MR. BILGER: The burden of proof with respect to the Car- 
roll issue was placed entirely upon Folkways. With respect to the 
trafficking issue, what I will call the burden of proceeding with the 
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evidence was placed upon Folkways, the licensee, and the ultimate 
burden of proof was placed upon Mr. Crowder. 

The case to which I referred for the record is Radio Station 
WITIF, 7 RR 2nd, 1965. 

COMMISSIONER COX: 1965? 


[Tr. 1826] 


MR. BILGER: 1965. 

Now I would like to go over with you now what Mr. Crowder 
has owned, the licenses he has held from the Commission, and what 
he has done with them, because over a period of 18 years, he has 
had three franchises, one of which he owned and operated for ten 
years, one of which he owned and operated for two years, and one 
of which he held his fifty percent interest in a nonactive capacity 
for eight years. 

In 1947, Mr. Crowder owned 6 percent of a corporation which 
obtained a franchise to construct in Harriman, WHBT. It was so 
constructed and operated, until 1950, when Mr. Crowder bought out 
the other stockholders. He owned and operated that station until 
1956. 

Now there is not one jot or title in this record to indicate that 
that facility was operated in any other way except in the best inter- 
ests of the public. Not one word, and yet that appears frequently 
in the Commission decisions as a necessary corollary to SERRE 

Furthermore— 

COMMISSIONER COX: You mean that in order to establish 
trafficking, you would have to prove that the station was operated 
contrary to the public interest? 

MR. BILGER: Well, they are almost chicken and egg. ‘In order 
to establish trafficking, Commissioner Cox, one has to make a find- 
ing, I believe, that trafficking, that the station 


JA 878 


(Tr. 1827] 


involved or stations involved are operated not in the public interest, 
not to serve the public, but for the furtherance of private gain. 

Now, it seems to me that there is a corollary there. 

COMMISSIONER COX: Well, but to operate them or to ob- 
tain franchises for the purpose of selling them at a profit implies that 
the stations were operated in such a way as to command a price, and 
it would be quite consistent, would it not, with an intent to acquire 
a franchise to maximize its attractiveness to purchasers by serving 
the public interest, by attracting business, and then to sell, yet if the 
purpose in the whole process was to sell rather than to become a 
broadcaster, unforeseen circumstances aside, for the indefinite future, 
that would be trafficking, would it not? 

MR. BILGER: I agree with this, but it is syllogistic reasoning. 
I don’t think there is any doubt about that. But I maintain my ori- 
ginal thought, that frequently, this is not the case. Programming suf- 
fers. This sort of thing. And this has been argued inferentially to 
you this afternoon by Folkways’ counsel. He refers to what he calls 
a sham, I believe, of program survey. This sort of thing. 

COMMISSIONER COX: Well, that is something aside from 
what is done on the air. That is an effort made to ascertain needs 
for purposes of the application. 

MR. BILGER: Yes, it was, and the record also reflects, 
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and he spoke about it, I believe, that present WXXL programming 
along the lines that we are now discussing, so there has been some 
inference and innuendo, if not a direct allegation on that basis. 

Now, when Mr. Crowder sold—well, I am going to refrain from 
that, because I was going to talk about price for a minute. I think 
it gets better a little later. He sold the facility in 1956. 
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In 1954, he obtained by Commission consent the authority to 
construct a station in Sweetwater, Tennessee. This facility is WDEH. 

Now, Sweetwater, Tennessee, is some 43 road miles from Har- 
riman, where Mr. Crowder has resided, lo, these many years, and 
wherein his then broadcast property, WHBT, existed. It was Mr. 
Crowder’s only absentee-owned station. He was his own manager 
at WHBT. The record reflects that Mr. Crowder testified, and please 
mark you this: There is no evidence to the contrary. There is argu- 
ment and there is inference, but none to the contrary, and there is 
corroborating evidence in the Commission’s files to which I will re- 
fer. 

He stated he did have trouble with two successive managers. 
The first became involved with a young lady employed as secretary, 
I believe, to the detriment of the station’s business, and the second 
became embroiled in Sweetwater politics. These factors caused Mr. 
Crowder to decide to 
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relinquish the station, which he had owned either as a permittee or 
as a licensee for a period of approximately two years. This is back 
in the middle fifties, so he decided to sell both facilities. They were 
both placed on the market, “and he disposed of both facilities. 

COMMISSIONER COX: Why would trouble in one station lead 
to the sale of the other, in the absence of the ill health which was 
first stated as the ground for selling both? III health, of ‘course, 
would account for both. ‘ 

MR. BILGER: Well, ill health is the reason, but the i ill health 
stemmed—let me approach it this way. The reason given to the 
Commission for the sale in the assignor’s blanks, “Why do you wish 
to dispose of the station?” for both the Harriman station and the 
Sweetwater station were identical, that he wished to get out of the 
broadcasting business. Then when asked for an explanation of this, 
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in light of what I am going to talk about in a moment, the WLIV 
station, and to which you have already heard, he stated that it was 
because of ill health. Nothing inconsistent. He is giving the motive, 
it seems to me, for wanting to retire from broadcasting. 

Then in the course of the hearing, he was attacked, and vigo- 
rously, I might add, about this statement, and the reason for this, 
then, it became apparent, it was not listed before, because there was 
no need to list it. This employee situation had made him “‘a ner- 
vous wreck.” 
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Now, there was no evidence at all that this was not so. 

COMMISSIONER BARTLEY: Was he in the same physical 
condition in both places? 

MR. BILGER: Well, his health belongs to him peculiarly, al- 
though he had stations in two areas. One he had held for ten years, 


and the other for two. 

COMMISSIONER BARTLEY: Was it as apparent in one place 
as another to the people who knew him? 

MR. BILGER: I don’t believe there was any evidence at all 
about that except what you have been told by Mr. Kenkel regarding 
Scarbrough, who said he did not notice any difference in Mr. Crow- 
der’s health. 

COMMISSIONER BARTLEY: Did you seek anyone from the 
other community to find out how his health appeared there? 

MR. BILGER: We did not. 

COMMISSIONER BARTLEY: In other words, you didn’t seek 
to rebut that. 

MR. BILGER: Well, there was not—I don’t know that there 
was anything to rebut, or at least, not in my judgment. 

COMMISSIONER BARTLEY: The question was, did you seek 
to? 
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MR. BILGER: We did not, no, sir. 

COMMISSIONER COX: Is there any evidence as to his ill 
health other than Crowder’s own statement? 

MR. BILGER: Yes, sir, there is, and the Examiner has referred 
to it in his opinion, and I want to cite it. 
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THE CHAIRMAN: You have five minutes. 

MR. BILGER: Yes, I know that is five. 

Before the allegation of trafficking was leveled, before all this 
litigation arose in 1962, there was on file with the Commission in 
the assignee’s portion of the 314 in regard to the sale of WDEH, this 
statement quoted by the Examiner on page 6 of his initial decision. 
Now, this was filed back in 1956, long before we heard of Mr. Cros- 
thwait and his allegations of trafficking. “Mr. Crowder had an un- 
fortunate experience during last year with two different managers. 
They were not completely honest in their business dealings, with the 
local people or Mr. Crowder. This had a very bad effect financially 
on WDEH.” 

COMMISSIONER COX: What is the date of that document? 

MR. BILGER: That date would be—this is the assignee’s state- 
ment pertaining to the sale of Radio Station WDEH, exactly what 
Mr. Crowder has indicated to the Commission. 

Now this, of course, predates by five years any allegations here 
or any charge of doctoring evidence or shaping fanciful tales to com- 
ply. I personally see, and I urge it upon you, that there is nothing 
inconsistent between telling you that he wanted to get out of broad- 
casting, because he did. When asked for the motive behind that 
statement, he told you he was ill. No evidence to the contrary. Why 
was he ill? He had difficulty with the managers. Going back five 
years before the charge of trafficking arose, we find corroboration 
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in the files, your files. 

Now, I would like to mov? now to the WLIV situation, if I may. 

THE CHAIRMAN: Yes. 

MR. BILGER: Because of the allegation the general manager 
represented to you in an application there, and this is inconsistent 
with his representation he wants to get out of broadcasting, and of 
course, it'could be so interpreted, and, as a matter of fact, the Com- 
mission inquired of Mr. Crowder by way of a letter why this was so, 
and it was explained, and I guess in this context, this should be, I 
think, indicated to you, that in January of 1956, Mr. Crowder in an 
application, and his partner at that time, Mr. McCoin, his brother- 
in-law, now deceased, told you that he was planning to be general 
manager of WLIV, if and when you granted the 301, the application. 
And it was not until February of that year, in the one case, WHBT, 
and in April of that year, in the case of WDEH, that the applications 
to assign those licenses were filed. 

In other words, he had said to you and pending in your file, 

“J am going to be general manager of WLIV.” That is, looking at it 
standing alone, starkly, that is what it said. Mr. McCoin was going 
to be station manager, and then Folkways would have you believe 
that he came along, a few months later, knowing you had that, and 
said, “I want to get out of broadcasting and sell my WHBT in Har- 
riman, and my WDEH.” This, 
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standing alone, without more, is inconsistent. You asked about it, . 
we explained it to you before you granted this application on the 
pleadings. The explanation has never changed, and this hearing bears 
it out, and I think Bureau counsel would agree with that, because 

he does not rely for trafficking on WLIV. 
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Mr. Crowder intended only to be the general manager in the 
context of assisting to put this station on the air, because his 
brother-in-law was a used-car dealer and not a broadcaster, and there 
is not one record in the Commission’s files, not one application, that 
was signed by Mr. Crowder, not a renewal, not an annual financial 
report, not on an ownership report, after the initial application to 
construct this station. 

In addition to that, Blackbur and Hamilton’s own file, called 
by Mr. Kenkel on behalf of Folkways to establish the date of sale 
of the stations involved, indicates that there is not one document 
in that file signed by Mr. Crowder or addressed to him regarding 
Station WLIV, although there are to Mr. McCoin. 

And the Blackburn-Hamilton files pertaining to WHBT when 
Crowder owned it and WDEH do contain correspondence from him 
there. 

I wish I had some more time, but I don’t. Thank you. 

THE CHAIRMAN: If there is just one matter you can touch 


[Tr. 1834] 


on briefly, we will not be too— 

MR. BILGER: There is, if I could have just a moment. 

THE CHAIRMAN: All right, sir. 

MR. BILGER: The other major matter, in my mind, is Mr. 
Burn’s testimony. I want to very briefly summarize not what he Said, 
but what he is, and to what he owns. Mr. Crowder testified that 
he was not a friend of Burn’s, that Burn was not his banker, that 
they didn’t go to the same church. They don’t live in the same town. 
They don’t belong to any clubs jointly. Mr. Burn, however, testified 
with some degree of memory about conversations going back in one 
case over a decade, and in another, over five years, but let me tell 
you what Mr. Burn did not remember. This is a banker, and his 
context is that he has known Mr. Crosthwait, the principal owner 
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in the files, your files. 

Now, I would like to mov? now to the WLIV situation, if I may. 

THE CHAIRMAN: Yes. 

MR.:BILGER: Because of the allegation the general manager 
represented to you in an application there, and this is inconsistent 
with his representation he wants to get out of broadcasting, and of 
course, it could be so interpreted, and, as a matter of fact, the Com- 
mission inquired of Mr. Crowder by way of a letter why this was so, 
and it was explained, and I guess in this context, this should be, I 
think, indicated to you, that in January of 1956, Mr. Crowder in an 
application, and his partner at that time, Mr. McCoin, his brother- 
in-law, now deceased, told you that he was planning to be general 
manager of WLIV, if and when you granted the 301, the application. 
And it was not until February of that year, in the one case, WHBT, 
and in April of that year, in the case of WDEH, that the applications 
to assign those licenses were filed. 

In other words, he had said to you and pending in your file, 

“I am going to be general manager of WLIV.” That is, looking at it 
standing alone, starkly, that is what it said. Mr. McCoin was going 
to be station manager, and then Folkways would have you believe 
that he came along, a few months later, knowing you had that, and 
said, “I want to get out of broadcasting and sell my WHBT in Har- 
riman, and my WDEH.”’ This, 
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standing alone, without more, is inconsistent. You asked about it, . 
we explained it to you before you granted this application on the 
pleadings. The explanation has never changed, and this hearing bears 
it out, and I think Bureau counsel would agree with that, because 

he does not rely for trafficking on WLIV. 
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Mr. Crowder intended only to be the general manager in the 
context of assisting to put this station on the air, because his 
brother-in-law was a used-car dealer and not a broadcaster, and there 
is not one record in the Commission’s files, not one application, that 
was signed by Mr. Crowder, not a renewal, not an annual financial 
report, not on an ownership report, after the initial application to 
construct this station. 

In addition to that, Blackburn and Hamilton’s own file, called 
by Mr. Kenkel on behalf of Folkways to establish the date of sale 
of the stations involved, indicates that there i is not one document 
in that file signed by Mr. Crowder or addressed to him eee 
Station WLIV, although there are to Mr. McCoin. 

And the Blackburn-Hamilton files pertaining to WHBT when 
Crowder owned it and WDEH do contain correspondence from him 
there. 

I wish I had some more time, but I don’t. Thank you. 

THE CHAIRMAN: If there is just one matter you can touch 
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on briefly, we will not be too— 

MR. BILGER: There is, if I could have just a moment. 

THE CHAIRMAN: All right, sir. 

MR. BILGER: The other major matter, in my mind, is Mr. 
Bum’s testimony. I want to very briefly summarize not what he said, 
but what he is, and to what he owns. Mr. Crowder testified that 
he was not a friend of Burn’s, that Burn was not his banker, that 
they didn’t go to the same church. They don’t live in the same town. 
They don’t belong to any clubs jointly. Mr. Bum, however, testified 
with some degree of memory about conversations going back in one 
case over a decade, and in another, over five years, but let me tell 
you what Mr. Burn did not remember. This is a banker, and his 
context is that he has known Mr. Crosthwait, the principal owner 
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of Folkways, for years before Mr. Crosthwait came to Harriman. He 
has loaned money to Mr. Crosthwait, and he is a friend of Mr. Cros- 
thwait. That is the same banker whose bank filed a petition to deny 
the Crowder application in 1962, and the Commission denied it for 
lack of standing. 

Now the comes in on a testimony basis, and this is what he did 
not remember. He did not remember how long this lease was, for 
the studio that he negotiated with Mr. Crowder, according to Folk- 
ways. He. did not remember who was present at the time he pur- 
chased Mr: Crowder’s note, that is, you have not been told about 
that. The findings are replete with it, 


(Tr. 1835] 


and I haven’t got enough time to get into it, but he knew exactly 
when this ,was, and all this, but he didn’t remember who was pres- 
ent. 

He did not remember that he was, and is today, the second lar- 
gest stockholder in WOVE, Inc., the licensee of WOVE in Welch, 
West Virginia, wherein the major stockholder of that is Mr. Kenneth 
J. Crosthwait, also the major stockholder of WHBT in Harriman. 

He did not remember, Burn, that he was and is an officer in 
that company. Mr. Burn did not remember that he was and is a dir- 
ector of that company. Mr. Burn on cross-examination did not re- 
member whether or not he had given the stock that he owned in 
this company to his son. He did not remember whether he had ever 
endorsed this stock to anybody. 

And it was not until he was shown the Commission’s owner- 
ship files that he finally agreed that from the very beginning, when 
WOVE was purchased by Crosthwait, that Burn was the second lar- 
gest stockholder, he owned something in excess of 17 percent, that 
he is the secretary-treasurer, and always has been, and that he is a 
director. 
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Now he didn’t remember either whether Mr. Crosthwait had 
instigated the purchase of the Crowder note or not. Mr. Crowder 
said that he did, and Mr. Crosthwait agreed that that was ‘correct. 

If you will indulge me just one more moment, please, sir, 


[Tr. 1836] 


"there is one other factor about Mr. Burn that I want to tell you 
about. Mr. Burn testified to one degree or another upon the so-called 
Carroll issue. Mr. Burn is a banker. He insisted that the economy 
of Roane County was such that in his judgment, it would not sup- 
port two radio stations. He did this, and he also testified that the 
only other station in the county, in Rockwood, was not financially 
successful. Now, he did this in spite of the fact that his bank ad- 
mittedly—his admission—had a four hundred time growth factor as 
compared to the national average. In other words, the deposits rose 
four hundred times as fast as the national average. I beg your par- 
don. Four times as fast. 

In other words, the growth picture of his own bank rose much 
faster than the national, and also Mr. Crosthwait testified that Mr. 
Holoway, owner of the Rockwood station, had told him that his 
business was good. Mr. Burn still insisted upon this. 

In closing, I submit that Mr. Burn is a patent, biased third par- 
ty in interest in this situation, and he admitted that his interest here 
as to what could affect this action is against the competition WXXL 
would bring, if WXXL was permitted to operate. 

Thank you very much for the extra time. 

COMMISSIONER COX: He is the present holder of a note 
which Mr. Crowder took from Mr. Crosthwait when he sold him 
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the station? 

MR. BILGER: This note, sir, has been paid off in full, many 
years ago, but he is presently, his bank is the creditor of Folkways, 
still. They refinanced. His bank is committed to lend Folkways an 
additional $15,000 if this Commission permits them to build an FM 
station, which they would like to build in Harriman. 

COMMISSIONER COX: You say that the note has been paid, 
but the purchase price has not been paid. Is that correct? 

MR. BILGER: Well, what occurred is not so complex. WHBT 
refinanced twice. When the bank bought Crowder’s note, and as- 
sumed, Folkways then began to pay the bank, that was paid out of 
Folkways’ earnings. That $23,000 was paid off. Folkways then re- 
financed on two other occasions. There is about the same sum still 
due, but not the same $23,000 that Crowder had. 

THE CHAIRMAN: Mr. Kenkel. 

REBUTTAL ARGUMENT ON BEHALF OF 
FOLKWAYS BROADCASTING COMPANY, INC. 
BY 
JOHN B. KENKEL 

MR. KENKEL: If the Commission pleases, I believe I have just 
two or three minutes, and I will offer two or three items, if I may. 

THE CHAIRMAN: There are four minutes of record. If it re- 
quires five, we will hear you for that length of time. 


(Tr. 1838] 


MR. KENKEL: First, Commissioner Bartley raised the question 
as to whether there was a financial qualification issue involved, and 
I believe he raised it in connection with the ownership of the billiard 
parlor. Again, it is small, but it indicates the pattern. It is another 
indication of the pattern, Mr. Crowder’s motive is to deceive. WHBT 
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in its petition to deny had raised the question of the issue of finan- 
cial qualification, and one of the reasons that you find him suf- 
ficiently qualified—I am reading now from your memorandum opin- 
ion and order—you indicated that the applicant has submitted that 
cash in the approximate amount of $30,000 is available, and that 
net current assets are in excess of $70,000. 

Now, this included the billiard parlor. So that this was at least 
involved, and we say that there was a duty at this time. Certainly, 
if it had been errors made previously, in this specific application, one 
that you have here now, the one for Harriman, where he also Trepre- 
sented that he was a 100 percent owner of the billiard parlor, there 
was a duty at that time to correct it, a study he avoided not only 
then but later, and including an FM application he filed in 1956, un- 
til the latter was brought up in hearing. Then we find the error. 

Another item, Mr. Bilger read to you, from the Examiner’s ini- 
tial decision, in this so-called corroborating evidence found in the 
file, as you will see from our 
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exceptions, we point out that this matter was not adduced ‘testimon- 
ially on the record, nor was Mr. Smith called as a witness by 
Mr. Crowder, but even if you accept this extra-record assertion, you 
will have to take a look at the second part, which Mr. Bilger didn’t 
quote, and that is what Mr. Smith said in 1956, quote—“The first 
of this year, Mr. Crowder was fortunate in securing another new 
manager who has shown a very steady increase in business every 
month.” 

So if you are going to go outside the record and take what Mr. 
Smith said in July of 1956, you will find that Crowder’s third ex- 
planation, or perhaps it is the fourth—frankly, he has made so many 
I have lost count—has been exploded by this. 
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In connection with WDEH, he had a contract for sale which 
eventuated from the 1955 listing, but that contract went by the 
boards. There was a second one made in July of 1956. So even 
assuming everything that he has said to date is correct, that he was 
disturbed by managerial problems in 1955, and for that reason, he 
* wanted to sell the station, the contract which eventuated therefrom 
fell, and he went and made another contract in which the assignee 
agrees that there were no manager problems at that time, and WDEH 
was making money, so you have got these conflicting representations 
and, frankly, if ill health of such a magnitude existed that he was 
forced—and' I am using Mr. Crowder’s own words—that he was forced 


(Tr. 1840] 


to leave the broadcasting business entirely, if that existed, we might 
not have the trafficking question, even though the application here 
involved is a reentry by Mr. Crowder into the very community in 
which he left in 1956, at a substantial profit of some $61,000. 

But if there was not this ill health, then you not only have a 
demonstration of the trafficking intent or further demonstration of 
the trafficking intent which is otherwise shown, but you have this 
further misrepresentation by Crowder, and in the two or three min- 
utes there is the petition to enlarge issues, but since we cannot cover 
this, or didn’t cover it, in any initial presentation, I won’t now, but 
I will stand upon the pleadings. 

I also stand with respect to the exceptions and the findings we 
have submitted on our documents filed, and I think that you will 
find first of all that this applicant before you is one that you simply 
cannot accept, that you cannot believe, and that apart from having 
to find therefore in favor of the other evidence of record, that you 
could not award him the license that he here seeks, because he simply 
disqualified—and there has been no showing by him who had the 
burden of persuasion under the trafficking issue, what he is doing 
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with the WXXL operation, as the record shows, absolutely none of 
the local live programming that he proposed to you that he would 
carry has been carried. 


[Tr. 1841] 


Again, getting back to this discussion, I think, Commissioner 
Cox had with Mr. Bilger very briefly, there is another indication that 
if he had entered the market and were there for the purpose of pro- 
viding a public service, he certainly would have shown you that, so 
not having shown you that, and we having shown through the cross- 
examination and the other evidence that there has been no imple- 
mentation of any public service or any programming proposal, we 
come to the conclusion on the basis of all the tecord that he has 
trafficked, and that you cannot grant this application. 

Thank you. 

REBUTTAL ARGUMENT ON BEHALF OF 
THE CHIEF, BROADCAST BUREAU 
by 
JOHN B. LETTERMAN 

MR. LETTERMAN: May it please the Commission, I want to 
touch upon about four points. The first point, in connection with 
my alleged representation to you that there were only two conver- 
sations or twice that they met and talked, that Crowder admitted: 
to, this is correct. I stand by that. Crowder made it absolutely clear 
through my examination that he had met and talked with Mr. Bum 
on two occasions: first, when he signed the lease; second, when he 
purchased the note. He did mention that he saw Mr. Burn at a poli- 
tical rally on one occasion, but I did not understand his testimony 
that he discussed or talked with him at that point in time. He made 


it very, very 
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clear that all of the conversations that Burn testified to did not oc- 
cur at all, did not take place at all, and that is the conflict that you 
have. 

Secondly, I would like to make it clear to Commissioner Bart- 
ley, sir, when Crowder owned the hundred percent of the billiard 
parlor that was referred to, this was back prior to 1948. In 1948, 
he sold a one-third interest to Charles Derrick. The representations 
with respect to the hundred percent ownership commence in 1950, 
at the time he filed for a hundred percent interest in WHBT, so in 
1950, he did not own the hundred percent interest, and this repre- 
sentation of his full ownership of this particular billiard parlor was 
carried through not one application, but every one that he filed 
straight through to this one. 

Now, it is not a very significant point. We submit, it isn’t, taken 
alone, by itself, but then again, when counsel for WXXL, for Crow- 
der, says that these errors are inadvertent, you cannot find the error 
with respect to his representation that he was going to be the gen- 
eral manager of WLIV to be inadvertent. There is too much that 
goes before it. It was prior to the time he filed the WLIV applica- 
tion that he had this firm understanding with McCoin that he would 
not be active. And I asked Mr. Crowder on the record whether as 
a broadcaster of some experience, he did not understand what the 
Commission was asking in this part of the application form as 
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to its staffing plans of the station. His first answer, as I understood 
him, was, “Well, what I meant was, I was going to be general man- 
ager of the station before the station went on the air.” 

I followed back with a further question, because I did not un- 
derstand this response to make sense. I said, “Before the station 
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went on the air, isn’t it a fair representation that this is a staffing 
plan of the station, after it goes on the air, and that you were Tep- 
resenting to the Commission that you would be general manager of 
the station after the station went on the air?” 

And he admitted that he recognized that this was it, that it was 
just an error. 

I also would like to call your attention to the fact that with 
respect to WDEH, it went on the air in February of 1955. The ap- 
plication for renewal of license was filed in April of 1955, due to 
the fact that renewals in Tennessee were coming up, and the station 
was listed for sale only about three months thereafter, in June of 
1955, and I refer the Commission to its own report and order, pro- 
cedures on transfer and assignment applications at 689, page 689 of 
32 FCC, where it states that “In the absence of a showing of such 
circumstances, however, we believe that the transfer or assignment 


of a broadcast license held for a short time in prima facie inconsist- 
ent with the duty of the licensees in the public 
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interest.” 

It goes on to explain that where you have a license or an auth- 
orization held for a relatively short period of time, it Ce in- 
cumbent that— 

THE CHAIRMAN: You certainly may finish the sentence. 

MR. LETTERMAN: That under those circumstances, the Com- 
mission will scrutinize the transaction very SE: 

Thank you very much, sir. 

THE CHAIRMAN: We will take the matter under ee 

(Whereupon, at 3:38 p.m., the argument was concluded.) 
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der of this Court on October 11, 1967. 


In the 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21,222 


F. L. Crowder, tr/as 
HARRIMAN BROADCASTING COMPANY, 


Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


FOLKWAYS BROADCASTING COMPANY, INC., 
Intervenor, 


APPEAL FROM DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


TABLE OF CONTENTS 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
A. Crowder’s Broadcast History, 1946-1962............-++-----+- 
B. Crowder’s Broadcast History, 1963-1967 
C. The Hearing and Initial Decision 
D. The Commission’s Decision 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Despite Policy Vacillation in the Treatment of Trafficking Charges, the 
Commission Never Before Has Found Trafficking To Exist in a Fact 
Pattern Wherein in Reason Only One Broadcast Facility Was Involved, 
Regardless of the Interplay of the Elements of Price, Time and Inten- 


. The Application Listing of a Business Totally Unrelated to Broadcasting : 


as Owned, Whereas Crowder Then Owned Two-thirds Thereof and One 
Hundred Percent of the Building in Which It Was Located, Has No Rel- 
evancy to Trafficking 


. Crowder’s Uninterrupted Ownership Covering a Span of Ten Years of 
WHBT in Harriman and WDEH in Sweetwater Is Without Blemish in 
Operational Service to the Public, and Has Embodied Within It Specific 
Indicia of the Absence of an Intent To Engage in Trafficking 


. In Response to an Application Form Requirement To “Give a Full 
Statement of Assignor’s Reasons or Purposes for Requesting This 
Assignment”, Crowder Truthfully and Accurately Stated in 1956 as 
to Both WHBT and WDEH That His Purpose Was To Withdraw from 
Broadcasting in Harriman and Sweetwater Respectively. ..........+-- 

. The Notation in the Application for Permission To Construct WLIV in 
Livingston that Crowder Was the Proposed “General Manager” Accu- 
rately Described the Duties Crowder Performed Before That Station 
Became Operational, Was Not a “Deliberate Misrepresentation™, Was 
Not Indicative of a Trafficking Intent, and Was Not Inconsistent With 
the WHBT and WDEH Assignment Application Statements that Crowder 
Wished To Withdraw from the Radio Business in Harriman and Sweet- : 
Water cicrteieistelchetcteleteteetetcte tate tetcliclcieieieietied ied l-troie la irelied- heft sit 32 


. Crowder’s 1965 Response to Commission Request for Supplementation 
of His Earlier Statement that Ill Health Motivated His 1956 Withdrawal 
from Broadcasting in Harriman and Sweetwater Is Not Susceptible to an 
Interpretation of Ill Health Commencement in 1956 


VII. The 1955 Placement of WHBT and WDEH on the Sales Market Was Mo- 
tivated by Crowder’s Ill Health Caused by the Employee-created Finan- 
cial Condition of WDEH 


VIII. The Commission in Finding Credible Burn’s Testimony of Alleged 1957 
and 1961 Conversations With Crowder Failed To Consider that Such 
Testimony Is Not Consistent With Its Own Files or With the Testimony 
of Another Folkways’ Witness. that Burn Was an Evasive and an Admit- 
tedly Biased Witness, that His Memory for Much More Recent Events 
Than the Alleged Crowder Conversations Was Less Than Accurate, and 
that He Misrepresented His Stock Interest in and Management Positions 
With the Crosthwait Dominated Company Which Owns Radio Station 
WOVE in Welch. West Virginia 


CONCLUSION 


TABLE OF AUTHORITIES 
CASES: 


Carroll Broadcasting Company v. Federal Communications 
Commission, 103 U.S. App. D.C. 346, 258 F.2d 440 (1958) 


Dena Pictures, Inc. v. Federal Communications Commission, 
US. Court of Appeals for D.C. Circuit, Case No. 21,125, 
filed August 11, 1967 


Folkways Broadcasting Company, Inc. v. Federal Communications 
Commission, _ US. App- DC. __,375 F.2d 298 (D.C. Cir. 


ADMINISTRATIVE DECISIONS: 
A. C. Broadcasters, F.C.C. 67-1084, decided September 27, 1967 


Cherokee Broadcasting Co., 8 F.C.C.2d 138, 9 Pike & Fischer 
RR 2d 138 (Rev. Bd. 1967) 

E. D. Rivers, Sr., _ F- Lon) 24 Pike & Fischer RR 281 
(1955) 

*Eastern States Broadcasting Corp., 29 F.C.C. 730, 

19 Pike & Fischer RR 1143 (1960) 

Edina Corp., 4 F.C.C.2d 36, 7 Pike & Fischer RR 767 
(Rev. Bd. 1966) 

F.L. Crowder, 9 F.C.C.2d 731, 10 Pike & Fischer RR 2d 981 
(1967) 

Genkar, Inc., 35 F.C.C. 774, 1 Pike & Fischer RR 2d 776 
(Rev. Bd. 1963) 


*KIMN Broadcasting Co., 8 F.C.C.2d 440, 
10 Pike & Fischer RR 2d 237 ( 1967) 


Laramie Broadcasters, 29 F.C.C. 1074, 
20 Pike & Fischer RR 423 (1960) 


Powel Crosley, Jr., 11 F.C.C. 3, 3 Pike & Fischer RR 6 


*Romac Baton Rouge Corp., 7 F.C.C.2d 564, 
9 Pike & Fischer RR 2d 1029 (Rev. Bd. 1967) 


Sunset Broadcast Corp., 5 F.C.C.2d 321, 
8 Pike & Fischer RR 2d 821 (1966) 


The Travelers Broadcasting Service Corp., ___ 
12 Pike & Fischer RR 689 (1956) 
*Versluis Radio and Television Inc., 


9 Pike & Fischer RR 1123 (1954) 


WMIE-TV, Inc., _ F.C.C.__, 11 Pike & Fischer RR 1091 


STATUTES: 


Administrative Procedure Act of 1946, as amended, 
60 Stat. 237, 5 U.S.C. $ 702 


Communications Act of 1934, as amended, 66 Stat. 718, 
47 U.S.C. Section 151, et seq.: 
Section 309(d) 
Section 311(c) 
Section 402(b) (1) 
Judicial Review Act of 1950, as amended, 64 Stat. 1129, 
28 USC. § 2342 


FEDERAL COMMUNICATIONS COMMISSION 
RULES AND REGULATIONS: 


47 C.F.R. 
Section 1.65 
Section 1.597 


INTERNAL REVENUE CODE OF 1954: 


Section 331 
Section 337 


OTHER AUTHORITIES: 


In the Matter of Amendment of Part 1 of the Commission’s Rules, 
Docket No. 13864, 27 F.R. 2694, 32 F.C.C. 689, 
23 Pike & Fischer RR 1503 (1962) 


(viii) 


In the Matter of Amendment of Part | Rules of Practice and 
Procedure. Docket No. 14867. 29 F.R- 15516, 


3 Pike & Fischer RR 2d 1622 (1964)... --- +2 ee errr rrr 25 


Notice of Proposed Rulemaking. Docket No. 13864. 
F.C.C. 60-1466 (1960) 


JURISDICTIONAL STATEMENT 


This is an appeal from a Decision of the Federal Communications 
Commission released on August 9, 1967, which after hearing on a traffick- 
ing issue and an economic injury issue raised by the only existing broadcast 
facility in Harriman, Tennessee, denied on the trafficking issue only the ap- 
plication of appellant for a construction permit for a new standard broad- 
cast station for that community. The appeal is taken pursuant to Section 
402(b) (1) of the Communications Act of 1934, as amended, 47 U.S.C. 
$ 402(b) (1); Section 10 of the Administrative Procedure Act of 1946, as 
amended, 5 U.S.C. $ 702; the Judicial Review Act of 1950, as amended, 
28 U.S.C. § 2342; and Rule 37 of the Rules of this Court. Petition’ for re- 
view was filed on August 11, 1967. Folkways Broadcasting Company, Inc., 
filed a notice of intention to intervene on that same date. The certified 
index to the record was filed on September 18, 1967. 


STATEMENT OF THE CASE! 


This case arises from the August 8, 1967.2 decision of the Commis- 
sion which, inter alia, denied the application (File No. BP-15122) of Crowder 
for a construction permit for a new standard broadcast station to be operated 
on 970 kilohertz with 500 watts power, daytime only, in Harriman, Tennes- 
see? The application was filed with the Commission on October 4, 1961. 
Except for an amendment filed on November 13, 1961, nothing occurred 
with respect to the application for more than fourteen months. On De- 
cember 10, 1962, the licensee of Radio Station WHBT in Harriman (Folk- 
ways) requested the Commission to either deny the Crowder application or 
to designate it for hearing upon seven issues.‘ 


z Appellant, appellee, and intervenor may be referred to herein as “Crowder”, 
“Commission”, and “Folkways”, respectively. Citations to the record will be “R. __”, 
except for transcript references which will be “Tr. __”. Because of the length and 


complexity of the fact pattern, attached hereto as an appendix is a date chronology. 
?Released on August 9, 1967, 9 FCC 2d 731, 10 RR 2d 981. (R. 1117) 


3The decision also ordered that the operation of Radio Station WXXL (Crowder’s 
facility in Harriman) be terminated at the end of the broadcast day of August 15, 1967, 
that the petition for an order in the nature of enlargement of issues filed on June 12, 
1967, by Folkways be dismissed, that the petition for reconsideration of the Commis- 
sion’s Order released on May 12, 1967 (FCC 67-500) be denied, and that the motion 
to correct the transcript filed on July 14, 1967, by Folkways be granted except for 
those requested changes not specifically objected to by Crowder and denied the same 
in all other respects. 


4 , 
The issues were: 


(1) To determine whether there are adequate revenues to support more than one 
standard broadcast station in Harriman, Tennessee, without loss or degradation of stand- 


Crowder’s Broadcast History. 1 946-1962 


Prior to 1946. Crowder had not engaged in broadcasting activities. In 
that year. a group of Harriman businessmen formed a corporation known 
as Harriman Broadcasting Company. Inc.. to request permission of the 
Commission to construct a standard broadcast station on 1230 kilohertz 
(then kilocycles) with 250 watts power in Harriman. Permission was granted, 
and the station went on the air in 1947 as WHBT. Crowder took over in 
1948 as its operating head. Crowder, a Harriman resident, owned eight of 
forty-eight shares in the corporation. His stock was valued at $4,000. 


Crowder operated WHBT from 1948 throughout the remainder of its 
group ownership. On April 24, 1950, the corporate group requested ap- 
proval of the Commission to transfer all of the company’s stock to Crowder 
in return for a payment to the others from Crowder of $20,000 (BTC-935). 
The total value of the corporation’s stock, including Crowder’s eight shares, 
was $24,000. 


After Commission consent, the transfer was consummated on August 
16. 1950. At this point, Crowder for the first time became the sole owner 
of any broadcast station. He continued in his WHBT capacity as its oper- 
ating head for six more years. In 1951, he filed the required application 
for WHBT license renewal. He acquired an FM construction permit for 


ard broadcast service to Harriman and surrounding areas; 

(2) To determine whether the applicant is financially qualified to construct and 
operate the proposed station and whether its estimate of expected operating revenues 
and expenses is reasonable; 

(3) To determine whether F. L. Crowder in view of his proposals as to staff and 
operating expenses is qualified to operate its (sic) station in the manner proposed by 
his application; 

(4) To determine whether or not the applicant, F. L. Crowder, has made any ef- 

forts, and if so to what extent, to determine the tastes, needs and desires of Harriman, 
Tennessee, and the service area his proposed station would provide with technical serv- 
ice; ; 
(5) To determine whether the applicant has concealed or failed to disclose or at- 
tempted to misrepresent any material representation in connection with the statements 
in his application concerning his efforts to survey the community he proposes to serve 
and the community’s needs; 

(6) To determine whether F. L. Crowder has been engaged in the trafficking of 
broadcast authorizations, and whether the captioned proposal for a station in Harriman, 
Tennessee, would create an opportunity for trafficking contrary to the purpose for 
which a broadcast authorization is granted; and 

(7) To determine, in light of the evidence adduced pursuant to the foregoing is- 
sues, whether a grant of the captioned application would serve the public interest, con- 
venience and necessity. (R. 104). 


Harriman in 1953, and started to build it. In 1954, he made improvements 
to WHBT at a cost of $2,047. 


That same year, Harriman Broadcasting Company, Inc., received’ Com- 
mission permission to construct a standard broadcast station in Sweetwater, 
Tennessee,’ on 800 kilohertz with Soo watts power, daytime only. Com- 
mission consent to the construction was received on September 15, 1954, 
and construction was commenced. At this point in time, Harriman Broad- 
casting Company, Inc., owned wholly by Crowder, had WHBT in Harriman 
(since 1946), a construction permit for an FM station in Harriman (since 
1953), and a construction permit for WDEH in Sweetwater. 


Several things occurred with respect to the three facilities in 1954. A 
fire destroyed the FM transmitter and the building in which it was housed. 
Crowder was advised for tax reasons by his accountant to hold the assets 
of Harriman Broadcasting Company, Inc., as an individual rather than as 
the owner of 100% of the corporate stock. Hence, on December 7, 1954, 
the FM permit was returned voluntarily to the Commission by Harriman 
Broadcasting Company, Inc. On that same date, the Commission was re- 
quested to approve the assignment of the license of WHBT and the con- 
struction permit for WDEH from Harriman Broadcasting Company, Inc., to 
Crowder personally. It did so, and the assignments were made on Decem- 
ber 31, 1954. Harriman Broadcasting Company, Inc., was then dissolved. 
(Tr. 238, 323) 


By January, 1955, construction of WDEH in Sweetwater was com- 
pleted, and the first day of February a license application for WDEH was 
filed with the Commission. Program tests were authorized on February 4, 
1955, and the Commission granted the WDEH license application of 'Feb- 
ruary 17, 1955. Crowder at this point owned as an individual licensee 
Station WHBT in Harriman, the town of his residence since 1932, and Sta- 
tion WDEH in Sweetwater, an absentee licensee facility. (Tr. 345) 


On June 22, 1955, Crowder engaged Blackburn-Hamilton (now Black- 
burn and Company, Inc.), media brokers, to sell both stations. As a result, 
on January 18, 1956, Crowder executed a contract for the sale of WDEH 
for $52,500 to Marto Broadcasting Company. On February 14, 1956, an 
application (BAL2240) to assign the license of WDEH to Marto was: filed 
with the Commission. For reasons connected only with Marto, the appli- 
cation was withdrawn on July 25, 1956. 


S Sweetwater is some 30 road miles from Harriman. 
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On July 30. 1956. a new application for assignment of the WDEH 
license was filed (BAL-2399). The proposed assignee was a corporation 
called WDEH. Inc.. which (like Marto) had been procured as a purchaser 
by Blackburn-Hamilton. and the sales price was the same as was that to 
Marto — $52.500. 


In 1956, Crowder also had on file an application to increase WDEH’s 
power from 500 watts to 1.000 watts. The assignment of license applica- 
tion was granted on August 29. 1956, and consummated on September 5, 
1956. 


On April 13. 1956. Crowder contracted to sell WHBT to Folkways Broad- 
casting Co., Inc.. which at that time was composed of Ernest Tubb, Hank 
Snow. and William McDaniel.° The sale price was $80,000, with $10,000 
down and the balance in 83 installments of $835 per month with a final pay- 
ment of $695. The balance due of $70,000 was evidenced by a note in that 
amount secured by a deed of trust on the real estate and a chattel mortgage 
on the personalty. The note contained a right of pre-payment without penal 
ty. The Commission granted the application on June 13, 1956, and the assign- 
ment was effected on July 1, 1956. 


In 1955, Crowder’s brother-in-law, Reuben H. McCoin,” operated an 
automobile dealership in Livingston, Tennessee, which is some 75 road 
miles from Harriman. In that year, McCoin sold his dealership. Desiring 
to engage in broadcasting but knowing nothing of the business, McCoin ap- 
proached Crowder to help him, and a partnership between the two was 
formed. (Tr. 1483, 1485-1487, 1599) 


In January, 1956, before any application was filed to sell either WHBT 
or WDEH, the McCoin-Crowder partnership filed with the Commission an 
application signed by Crowder for permission to construct a standard broad 
broadcast station in Livingston ( BP-10326) on 920 kilohertz with 1,000 
watts power, daytime only. The applicant was composed of Crowder and 
McCoin as equal partners doing business as Audio Broadcasters. Anticipated 
costs of construction were $1 1,875, with each partner to contribute $7,500 
as new capital. Crowder was listed in the application as the proposed Gen- 
eral Manager with McCoin as the proposed Station Manager. 


The Commission granted the Livingston application on May 3, 1956. 
The station was constructed by November of that year when an application 


The present principals of Folkways had no connection with the purchasing 
corporation in 1956. 


7McCoin died in 1966. 
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signed by McCoin for license for WLIV (BL-6402) to cover the construc- 
tion permit (BP-10326) was filed.* WLIV went on the air on November 
16. 1956. when the Commission granted program test authority. The 
license was granted by the Commisison on November 26, 1956. 


In September, 1956, during the period WLIV was under construction, 
Crowder purchased the 7-Up Bottling Plant in Livingston.? From 1956 on- 
ward for several years, Crowder spent several days each week at the Liv- 
ingston bottling plant. 


The WLIV license renewal application signed by McCoin was filed 
with the Commission on May 4, 1958. Therein, Crowder was still listed as 
General Manager with McCoin as Station Manager, although Crowder did 
not see this application or know that he was still listed in any staff 
capacity./2 (Tr. 1485-1487) The Commission renewed the WLIV license 
on July 2, 1958. ! 


Going now to the acquisition of Folkways by its present majority 
stockholder, Kenneth J. Crosthwait, Crosthwait was employed at WHBT as 
assistant manager by Tubb and Snow after Crowder sold WHBT to Folk- 
ways in 1956. (Tr. 782-783). On May 28, 1960, Crosthwait bought a 
50% stock ownership in Folkways for $5,000. He acquired the remaining 
50% for $8,000 on July 20, 1961. Crosthwait continues today as the ma- 
jority owner of Folkways.!/ 


Thusly, by December 10, 1962, when Folkways petitioned to deny or 
to set for hearing the Crowder application (File No. BP-15122) for permis- 


SE rora this time onward, every application for WLIV was signed ty McCoin. 
Neither the Commission’s files nor those of Blackburn-Hamilton contain any record of 
Crowder again executing any document or application involving Station WLIV.. Prior 
to the filing of this WLIV application, Crowder had signed all applications regarding 
WHBT and WDEH. 


ICrowder still owns this business, and now values the building and equipment 
used therein at $239,599. 

10 Crowder did not see the license renewal applications which were signed and filed 
with the Commission by McCoin for the years 1958, 1961, and 1964 (Tr. 150-251, 
256). Each continued to list Crowder as General Manager although Crowder was not 
aware of this. 

ty 1962, Crosthwait sold a 10% interest in Folkways for $10,000 to. William 
R. Carrigan and a 10% interest for $10,000 to Grant Roberts. This was $7,000 more 
than he paid for his 100% stock interest. On. January 15, 1965, Crosthwait sold an ad- 
ditional 5% interest for $5,000 to Carrigan and 5% to Roberts for $5,000. This reduced 
Crosthwait's interest in common voting stock to 70%, Carrigan and Roberts each hav- 
ing 15%. In April, 1966, 150 shares of preferred, non-voting Folkways stock were sold 
to Messrs. Brown, Neil and Rymer for a total consideration of $15,000 (Tr. 788-789, 
790). 


sion to construct 2 new standard broadcast station in Harriman, the original 
Folkways stockholders had sold their interests to Crosthwait, who, in turn, 
had sold minority stock interests to Carrigan and Roberts. Bot the call let- 
ters of the Harriman station (WHBT) and the name of the corporate licensee 
(Folkways) remained the same as they had been. 


This. then, was Crowder’s broadcast activity in pertinent part from its 
inception in the mid-forties to December, 1962, when Folkways as the 
licensee of Station WHBT in Harriman filed its Petition to Deny. In sum, 
in 1962, Crowder had owned a part or all of WHBT in Harriman for ten 
years (1946-1956). and had been operating WHBT for eight years (1948- 
1956). He signed all applications regarding this station. He had owned 
WDEH in Sweetwater for two years (1954-1956) and had operated it at all 
times with hired managers. He signed all applications regarding this station. 
He still owned 2 50% interest in WLIV in Livingston which he had for six 
years (1956-1962) but had not been active in the station since it went on 
the air. He signed only the application for permission to construct this 
station, McCoin having signed the license application in 1956 and the re- 
newal applications filed in 1958 and 1961. From the sales of WHBT and 
WDEH, Crowder realized a total gain of $83,850 (sales prices less depreci- 
ated asset value). (Tr. 1484, 1619-1620, 1645-1646) 


Crowder’s Broadcast History, 1963-196 7 


On December 10, 1962, Folkways! filed its Petition to Deny, re- 
questing denial of the Crowder application to construct a second radio 
station in Harriman or, alternatively, that the Crowder application be set 
for hearing’? Of the seven issues requested,/* one was directed to a traf- 


—— 


12 also on December 10, 1962, Petitions to Deny the Crowder application were 
filed by Richard W-. Holloway, tr/as Dick Holloway Enterprises, licensee of Station 
d by The First National Bank and Trust Company 
s. The former did not pursue its position, and the 
latter was denied standing by the Commission. (See ante for the participation in hear- 
ing on behalf of Folkways by the bank’s chief executive officer and owner, Harry T. 
Burn). (Tr. 397) 


1375 gain party in interest status, Folkways relied upon its stewardship of Sta- 
tion WHBT in Harriman vis a vis the Carroll doctrine. Since its inception as a broadcast 
service in 1947, WHBT has enjoyed a monopoly in Harriman, and the proposed Crowder 
station would provide competition to WHBT in that community. WHBT operates on 
1600 kilohertz with 5,000 watts power, daytime only. It serves Harriman and Roane 
County. The only other station in the county is WRKH in Rockwood, which operates 
on 580 kilohertz with 1,000 watts power, daytime only. The present population of 
Harriman exceeds 10,000, with that of Roane County (as of 1965) being some 41,600. 


40 footnote 4, supra, for the issues requested by Folkways. 


ficking allegation and one to a Carroll economic issue./> 


Various pleadings followed.’ On January 8, 1963, Crowder responded 
to the Folkways Petition to Deny. In pertinent part therein as to the allega- 
tion of trafficking, he stated that: 


“The true facts (sic), which are conspicuous by their absence 
in the Folkways petition, are that Crowder was forced to 
sell his radio interests due to ill health. Upon a doctor’s ad- 
vice Mr. Crowder retired completely from active participation 
in the radio industry.” (R. 144). 


For the sake of some semblance of chronology, it is necessary to 
return to Crowder’s 50% pwnership interest in WLIV. On April 14, 1964, 
an application to assign Crowder’s 50% interest in the station’s licensee to 
McCoin for $50,000 was filed with the Commission (BAL-5077)./7_ On 
May 11, 1964, the Commission granted the assignment application. _ Thusly, 
Crowder held his Livingston interest for eight years (1956-1964). 


On December 17, 1965, the Commission wrote to Crowder, stating: 


“In your opposition (to the Folkways Petition to Deny) 
you state, inter alia, that you sold your two radio interests 
in 1956 because of ill health; however, our records indicate. 
that at about that same time you were a party to an appli- 
cation for a construction permit for a standard broadcast 
station in Livingston, Tennessee, in which you were listed 
as a 50% partner and proposed general manager. In view of 
the apparent inconsistency between the statement referred 
to above and the representations contained in the two ap- 
plications for assignment of license and in the application 
for Livingston, you are requested to supplement your op- 
position pleading with a further statement concerning this 
matter. Such supplemental statement should be served 
upon the petitionrs and their counsel, if any. 


“We hope to give this matter expedited consideration in 
view of the lengthy period of time your application has 
been pending before the Commission (since October 4, 


1S Carroll Broadcasting Company, Inc. v. Federal Communications Commission, 
103 U.S. App. D.C. 346, 258 F.2d 440 (1958). 


16 Crowder filed oppositions to the petitions to deny. Replies thereto were filed 
by the petitioners. Folkways filed an amendment to its petition after Commission in- 
quiry re additional economic data. The amendment was opposed by Crowder. 


170n June 9, 1965, McCoin filed an application to assign the license of WLIV to 
WLIV, Inc., for $130,000. 


1961) and accordingly request that you file your response 
to this letter within ten (10) days hereof.” (R. 309). 


Ina Supplemental Statement filed with the Commission on December 27, 
1965. Crowder. through counsel. responded as follows: 


“In 1956. Mr. F. L. Crowder owned two broadcast prop- 
erties, one in Sweetwater and the other in Harriman, Tennes- 
see. His health became such that he could not longer con- 
tinue in the day-to-day active operation thereof, and for 
that reason both stations were sold in that year. (Empha- 
sis supplied). It was his intention then to withdraw from 
such activity. and the Commission was so informed. That 
same year. his brother-in-law. Mr. R. H. McCoin, was un- 
employed and wished to become engaged in broadcasting, 
having sold his car agency in 1955. Because he was totally 
inexperienced in such matters, Mr. McCoin looked to Mr. 
Crowder for guidance and wanted him to have a 50% inter- 
est. Mr. Crowder agreed to do so upon two premises; i.¢., 
(1) that he would act in a supervisory capacity in the pre- 
paratory stages of the application and until the station went 
on the air, and (2) after that point in time he would act 
only as an advisor upon an as-needed basis. While the 
term “General Manager” perhaps is not wholly descriptive 
of his activity in recommending and hiring attorneys and 
consulting engineers, obtaining ‘equipment, and the like, it 
was not used with intent to deceive or to confuse. In point 
of fact, it did describe his overall responsibility before the 
station began broadcasting. Subsequent thereto, he was not 
active in any role except that of an advisor, a situation 
which existed from about November, 1956, to June, 1964, 
when he disposed of his stock interest. 


In sum, because of the then state of his health Mr. Crowd- 
er’s last operational activities upon a routine basis in the 
broadcast field occurred in 1956 before he disposed of his 
interests in the Sweetwater and Harriman stations . . . his 
only activity in connection with (WLIV in Livingston) other 
than purely as a stockholder was in an advisory capacity 
upon an occasional basis when his brother-in-law as ‘Station 
Manager’ relied for advice upon what expertise Mr. Crowder 
had accumulated in this field.” (R. 311-312). 


By Memorandum Opinion and Order adopted on January 12 and re- 
leased on January 14, 1966, the Commission granted Crowder permission 
to construct his station in Harriman (later to be known as WXXL)./8 At 


———— 


18Commissioners Bartley and Cox dissented. 


this point — January, 1966 — Crowder became a Commission permittee un- 
der the terms of a construction permit which required him to complete con- 
struction of the proposed station in Harriman within an eight-month period 
from date of grant. Folkways did not request a stay of the Commission, 
and Crowder commenced station construction./9 


Folkways filed a Notice of Appeal on February 11, 1966, with this 
Court, alleging fundamentally that the Commission erred in not holding a 
hearing in the matter, although Folkways still did not request a stay to 
prevent construction by Crowder. 


On August 2, 1966, Crowder notified the Commission that he had 
completed construction of his Harriman station, requested issuance of pro- 
gram test authority, and applied for license (BL-11425). Program test au- 
thority was granted on August 11, 1966, and WXXL (Crowder’s Harriman 
facility) commenced broadcasting on August 12. 20 


On January 5, 1967, this Court, Judge Tamm dissenting, reversed the 
Commission’s January, 1966, decision on the ground that a hearing was re- 
quired under Section 309(d) of the Communications Act, as amended, 47 
U.S.C. § 309(d), to determine whether Crowder had engaged in trafficking 
of broadcast authorizations and whether the advent of a new station in 
Harriman would lead to degradation of service to the public.2’ The Court 
rejected the other pene sought by Folkways, and remanded the case for 
further proceedings.22 


The Hearing and Initial Decision 


On March 3, 1967, the Commission ordered a hearing and designated 
the following issues: 


“1. To determine whether the applicant (Crowder) has en- 
gaged in trafficking in broadcast authorizations. 


19 as a matter of course, if construction is not completed and a license applica- 
tion is not filed within the eight-month construction permit period, the construction 
permit automatically expires unless it has been extended by grant of anapplication for 
further time within which to construct. 


Both Folkways and Crowder filed applications, in July and September of 1966, 
respectively, for permission to construct an FM station in Harriman. Both applications 
presently are pending. 

2 Folkways Broadcasting Co., Inc. v. Federal Communications Commission it 
U.S. App. D.C. __, 375 F.2d 298 (D.C. Cir. 1967). 


2WXxXL has been off the air since August 31, 1967. 
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To determine whether there are adequate revenues to 
support more than one standard broadcast station in 
the area to be served without a net loss or degradation 
to standard broadcast service in the area. 

To determine, in the light of the evidence adduced pur- 
suant to the foregoing issues, whether a grant of the 
‘application would serve the public interest, convenience 
and necessity.” (R. 284). 

The Commission placed the burden of proceeding with the introduction 
of evidence on Folkways and the burden of proof on Crowder as to Issue 
1 (trafficking). and placed both burdens on Folkways as to Issue 2 (the 
Carroll issue). Crowder petitioned to have the hearing held in Harmman 
wherein the majority of the witnesses resided and the economic data upon 
which WHBT relied for its claim of economic injury were located. Both 
the Broadcast Bureau and Folkways opposed the petition, and the Com- 
mission denied Crowder’s request. 


Pre-hearing conferences were held on March 14, 23, and 24; on April 
12. and on May 5, 1967. Hearing commenced on May 8 and continued 
for all or part of eleven days until May 22, 1967, when the record was 
closed. 


Under the designating Memorandum Opinion and Order, the Hearing 
Examiner was to have written an Initial Decision on the whole case, which 
was subject to ordinary, although accelerated, review. However, by order 
released on May 16, 1967 (R. 553), the Commission ordered that the rec- 
ord be certified to it for decision. This was done on May 22. On June 21, 
1967, the Commission adopted an order (FCC 67-746, released on June 26) 
which remanded the record to the Hearing Examiner “. . . so that he may 
prepare an initial decision solely with respect to Issue 1 (trafficking) . . .” 
(R. 1075). 


The Hearing Examiner issued his 29-page Initial Decision on June 30, 
released on July 3, 1967 (R. 1083). Therein, he considered, inter alia, the 
evidence of record as it pertained to the following matters: 


1. The acqusition of WHBT 


2. The construction and acquisition of WDEH 
3. The sale of WHBT and WDEH 
4. The acquisition of Crowder’s interest in WLIV 
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The sale of Crowder’s interest in WLIV? 
Crowder’s gain from WHBT, WDEH and WLIV sales 
Motive and intent 


The community survey 


With regard to the sale by Crowder of WDEH, which Crowder regarded 
as being forced upon him by the performance of two successive managers 
of that facility, the Examiner noted that: 


“Despite Folkways’ ridicule, there was more than Crowd- 
er’s spontaneous fancy in his assertion that he had been 
plagued by misbehaving sales managers at WDEH, since the 
assignee of that license, in 1956, long before the present 
proceeding, made a similar statement.” (Emphasis supplied). 
(R. 1109). 


As to the testimony of Burn, relied upon heavily by Folkways in its 
attempt to establish an intention to engage in trafficking, the Examiner 
evaluated thusly the alleged conversations with Crowder to which Burn 
testified: 


“Crowder in effect accuses Burn of spinning these dia- 
logues out of his imagination; he denies that this took place. 
It need hardly be stressed that Burn was not a disinterested 
witness. His bank had filed a petition to deny Crowder’s 
application; and his professions of friendship for Crowder 
are suspect in light of his testimony. But there is no doubt 
of his close association with Crosthwait, Folkways’ chief 
stockholder. He has a natural reason to be vexed at Crowder 
for having possibly, but certainly unexpectedly, impaired 
the security of the bank’s loan to Folkways. 


“The Hearing Examiner has already disavowed possession 
of a touchstone which distinguishes genuine gold from gilt 
(referring to his non-possession of the magical power infalli- 
bly to divine from the demeanor of witnesses whether they 
are telling the truth). As to probability inferred from the ~ 
plausibility of the setting and the relative power of the par- 
ticipants’ recollections, the changes are that on closer inspec- 
tion the details are too well remembered for credibility by | 
one of the supposed speakers (Burn), and that his recollec- 
tion is so selectively retentive as to impugn the value of the 


Except to mention Crowder’s monetary gain, the Commission does not rely to 
any degree in its decision upon the sale of Crowder’s interest in WLIV to support its 
trafficking conclusion. (R. 1126). 


24The Commission made no mention in its decision of this evidence. 
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specific testimony. Thus, if Burn is to be exposed to the 
same niggling inspection to which Crowder has been sub- 
jected, it may be observed that he had an imperfect mem- 
ory of his own immediate affairs (interest in WOVE), but 
gave what purported to be veristic accounts of the Crowder 
talks down to details of station authorization. As Crowder 
points out, however, Burn was wrong about his recountal of 
the McMinnville area as virgin terntory into which Crowder 
thought it profitable to build a station; here Crowder appar- 
ently implies that Burn was making up this seemingly unas- 
sailable subsidiary fact out of whole cloth to lend an air of 
spurious truth to his testimony. Again, there is something 
unreal. in view of Burn’s less than unfailing memory, in his 
testimony that some four years after his conversation with 
Crowder when Crowder admitted to his addiction to traf- 
ficking. and after Crowder had applied for WXXL, he ac- 
costed Crowder and accused him of apostasy from his own 
creed, just as if they had left off talking a minute before 
and had now resuled their chat. 


ss 


“Burn would have Crowder stand on the same level as a 
corporate raider continually on the prowl, as if Crowder 


made it a practice to acquire and sell station out of hand. 
But in light of Crowder’s actual experience, the alleged 
vaunting of his buccaneering tactics could only be regarded 
as a pathetic exaggeration.” (R. 1109-1111). 


Regarding Crowder’s broadcast ownership history against which any 
charge of trafficking must be weighed, the Examiner found that: 


“Of overriding significance, applicable to the case as a 
whole, is the fact that the number of stations to which, 
without more, there could be a suspicion of trafficking, is 
one. (Emphasis is the Examiner’s). Crowder had a minority 
interest in WHBT from 1947 to 1950, and 100% ownership 
from then until its sale in 1956. He was a 50% owner of 
WLIV from 1956 to 1964, when he was persuaded to sell it 
by his partner-brother-in-law, who may have (and this is 
purely extra-record conjecture and in any event immaterial 
to the case) resented Crowder’s drawing $5,000 to $6,000 a 
year on a $7,500 money investment while he was doing lit- 
tle or no work; it was ( Emphasis is the Examiner’s) in the 
findings of fact, however (paragraph 32, above), that within 
a year of his buying Crowder out, McCoin sold WLIV for a 
sizeable gain, inducing a supposition that he had not been 
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heart-broken at Crowder’s departure. (The periods for 
which Crowder held WHBT and WLIV are much longer than, 
the minimum three-year holding which is a condition prece- 
dent to assignment without hearing, in the recent past estab- 
lished by the Commission, Rule 1.597.) The one (Emphasis 
is the Examiner’s) remaining station constructed and sold 
within a fairly short time was WDEH. No matter how 
strenuously his opponents attempt to magnify Crowder’s 
derelictions, therefore, it is clear that they are attaching a 
mighty big barnacle to a mighty small hull. The basic ma- 
terial for a charge of trafficking (in criminal law terms the 
corpus delicti) is not present.” (R._1109). 


The Examiner concluded that “‘. . . the applicant, F. L. Crowder, has 
not engaged in trafficking in broadcast authorizations . . .”. (R. 1112). 


The Commission’s Decision 


On August 8, 1967, the Commission adopted its decision reversing 
the Hearing Examiner, although the Commission was “. . . in substantial 
agreement with the findings of fact . . .” narrated in the Examiner’s Initial 
Decision. It based its opinion on its belief ““. . . that the conclusions (in 
the Initial Decision) fail to accord proper weight to relevant and material 
evidence of record bearing on the question of trafficking, and that undue 
emphasis has been placed on certain facts, while others of equal or greater 
significance have not been given proper consideration.” (It did not resolve 
the Carroll issue.) (R. 1120) : 


It denied Crowder’s application for a construction permit for a new 
standard broadcast (AM) station in Harriman, and ordered WXXL (which 
Crowder has been operating with Commission approval since August, 1966) 
off the air as of August 15, 1967.27 This appeal followed. 


25} ess than 13 months later, McCoin sold WLIV for $130,000. (See Footnote 
17, supra.) On capital gain alone, McCoin made $72,500 from the sale ($130,000 less 
$50,000 paid to Crowder less $7,500 capital contribution). Such gain does not con- 
sider any returns to McCoin during the period from 1956 to 1965 when he owned 50% 
or all of WLIV and was its operating head. : 


261t did not “In light of (its) conclusions concerning WHBT and WDEH * * * 
resolve the trafficking issue as it relates to the Livingston station (WLIV)”. | Since it 
found that its findings and conclusions regarding the trafficking issue disposed of the 
case, it made no findings and conclusions regarding the Carroll issue. (R. 1126). 


27This Court's stay permitted Crowder to broadcast through August 31, 1967. 
gust 31, 1967. 
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STATEMENT OF POINTS 


1. The Commission’s repudiation of the Hearing Examiner’s conclu- 
sions is arbitrary and capricious and against the weight of the evidence. 


2. The application error made in listing a non-broadcast business (bil- 
liard parlor in Harriman) as owned when one-third thereof had been sold 
has no relationship to trafficking. nor can it in this record lend support to 
the agency's theory that Crowder’s mistake is a misrepresentation indicat- 
ing an intent to engage in trafficking. 


3. Crowder’s ten-year record of active broadcast service is wholly free 
of Commission or public complaint. and his attempts to improve service 
by up-grading transmission facilities and permissible power at both WHBT 
and WDEH are indicia of a lack of an intent to engage in trafficking. 


4. Crowder’s 1954 transfer of the assets of Harriman Broadcasting 
Company to himself as an individual indicates a desire to continue to oper- 
ate WHBT and WDEH as contrary to a desire to sell those facilities. 


5. Crowder’s 1953-1954 attempt to bring FM service to the Harri- 
man service area and his 1954 return of the construction permit to the 
agency without attempt to recoup his investment by permit sale is incon- 
sistent with the theory that he acquired broadcast authorizations for sale 
rather than operation in the public interest. 


6. Crowder truthfully and accurately gave as his purpose for request- 
ing permission to assign the WHBT and WDEH licenses in 1956 his wish to 
withdraw from broadcasting at that time in Harriman and Sweetwater, re- 
spectively, and those statements are not inconsistent with use of the term 
“General Manager” in the January, 1956, application for permission to con- 
struct WLIV in Livingston. 


7. The Supplemental Statement filed by Crowder in December, 1965, 
in response to a Commission inquiry does not indicate that Crowder’s ill- 
ness commenced in 1956. 


SUMMARY OF ARGUMENT 


This is a case where a broadcaster with an eighteen-year ownership 
record in only three broadcast stations has been subjected to what the Hear- 
ing Examiner has termed a “niggling” inspection, and branded a trafficker 
on the basis of unfair and unwarranted context and record distortion. He 
has been judged in effect in 1967 by 1962 Commission policy for two sta- 
tion sales which occurred in 1956. His testimony as to what occurred and 
why has been found unworthy of belief by the agency which prefers the 
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testimony of an admittedly interested witness (Burn) who repeatedly was 
contradicted by the Commission’s own files and the testimony of another 
witness called by Folkways (Crosthwait). 


In its effort to support a conclusion of an intention in Crowder to en- 
gage in trafficking, the agency has ignored the patent bias against Crowder 
displayed by Burn, has ignored the fact that at the two conversations 
(1957 and 1961) he said he had with Crowder no one else was present, 
and has ignored the inherent unlikelihood that either conversation took 
place. Despite Burn’s avowal that Crowder is a friend and a customer of 
Burn’s bank, the fact is that Crowder and Burn are at best mere acquaint- 
ances. For instance, the record is indisputably clear that Crowder has 
never been a customer of Burn’s bank, that Burn and Crowder are not rest 
dents of the same community, that they are not members of the same 
political parties, that they are not members of the same church, that they 
have never socialized together, and that neither is a member of a club to 
which the other belongs. 


The Commission ignores the fact also that Burn places the first alleged 
Crowder conversation in Burn’s bank in Rockwood in the Spring of 1957. 
Utterly no reason has been advanced to explain why Crowder would even 
be there. Both WHBT and WDEH had been sold since mid-1956. Crowder 
had no reason to discuss the radio business with Burn. Yet, the agency 
finds that Burn’s uncorroborated, interested, and biased testimony is credi- 
ble. In doing so, it disregards the view of the Hearing Examiner who terms 
Burn’s account of events, in light of Crowder’s actual experience, a “pa- 
thetic exaggeration” in finding Burn’s recollection to be so selectively re- 
tentive as to impugn the value of his specific testimony. Although this 
Court ordered a hearing, the agency has chosen to override the decision of 
the fact-trier who was present throughout the hearing and to once again 
draw its conclusions from the cold record. 


From 1946 when Crowder first acquired any broadcast interest through 


1956, Crowder filed a minimum of twenty-seven applications and reports 
with the Commission. In one he made a mistake. It was not about pro- 
gramming. It was not about broadcasting at all. He listed ownership under 
other business interests of a billiard parlor when he then owned two-thirds 
of that business plus all of the building in which it was located. The busi- 
ness and building were acquired in 1944. Crowder has always (even to 
today) operated the business with a manager. In 1949, he sold a one-third 
interest in the business. In 1950, he forgot to note that sale in this totally 
unrelated business which has no ‘financial or other relationship to Crowd- 
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ers broadcasting record. The mistake was mechanically repeated by those 
who filled out some of Crowder’s Commission applications, and not caught 
by Crowder in his inspection thereof. Somehow the Commission finds in 
this isolated bit of relative trivia an importance in placing an intent to traf- 
fick in Crowder. No matter how much surmise, conjecture, and over-infla- 
tion is present in the Commission’s theory. the listing error simply does 
not warrant the inferred deliberate misrepresentation elevation given to it 
by the agency. And. arguendo. even if it did, what possible relationship 
to trafficking has the mistake? 

In 1956, Crowder told the Commission that his purpose in selling 
WHBT after ten years ownership and WDEH after two was to withdraw 
then from broadcasting in Harriman and Sweetwater respectively. At the 
time of those statements. he and his brother-in-law had on file with the 
Commission an application to construct WLIV in Livingston. Crowder had 
put up one-half of the funds for that purpose and owned one-half of the 
company. but he had told his brother-in-law that he would not be active 
in the operation of WLIV after he helped him put it on the air. In that 
application. Crowder was listed as the proposed General Manager and his 
brother-in-law was the proposed Station Manager. Crowder lived in Harri- 
man. McCoin lived in Livingston, some 75 miles away. The Commission 
granted the WLIV construction application and granted the applications to 
assign the WHBT and WDEH licenses, all in 1956. 


Crowder did exactly as he represented to the Commission that he would 
do. He did withdraw from the radio business in both Harriman (WHBT) 
and in Sweetwater (WDEH). He did act as General Manager for WLIV un- 
til it was placed on the air in 1956. From that time on, this record and 
the Commission’s own files reveal that he did absolutely nothing in the 
day-to-day operation of WLIV in Livingston. His brother-in-law was its 
active head, and remained so until he sold at a profit WLIV in 1965 after 
buying out his inactive partner in 1964. 


Let it be said again that the Commission finds no fault with the serv- 
ice any of these three stations gave to the public during the entire period 
Crowder had any interest in them. However, to support its opinion of 
trafficking the agency points to Crowder’s being represented in 1956 as 
“General Manager” of WLIV, and now states that this was a deliberate mis- 
representation—it does that despite the fact that it found in 1966 on the 
exact same circumstances to the contrary. It goes further. Although 
Crowder filed no application for WLIV after it was granted a con- 
struction permit in 1956, did not even see them, and in fact was complete- 
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ly inactive in the business, the agency lays McCoin’s continued listing in 
other WLIV applications as General Manager at Crowder’s doorstep. Therein 
also it finds an intent to engage in trafficking. How McCoin’s error in 
those actions (or Crowder’s in identifying his pre-operational general man- 
ager type duties as those of a General Manager but not then stating in 
1956 to the agency that he would not perform as a General Manager after 
WLIV went on the air) has anything to do with trafficking is left to imagi- 
nation. In point of fact, it would seem that a trafficker would not reveal 
to the Commission intended continuation of broadcast activity, that he 
would hide it instead. Crowder, on the other hand, did the opposite. Even 
viewed as a “deliberate misrepresentation”, as it was not the agency theory 
notwithstanding, it bears no relationship to an intent to traffick. Crowder 
is not on trial for proneness to err, even assuming that the two incidents 
(billiard parlor and General Manager) amount to that. That is not the issue. 


One other factor is used by the Commission to support its decision. 
It misreads the plain language, and ignores the intent, of Crowder’s 1965 
response to an agency inquiry. He said therein that he sold WHBT and 
WDEH in 1956 because of illness caused by employee mismanagement of 
WDEH. During the hearing, he explained that such illness commenced in 
1955 after WDEH became operational] in February. For that reason, he 
placed the two stations on the market in June of that year. The Commis- 
sion seizes upon the 1965 response which, interpreted as the agency chooses 
so to do, as a misrepresentation as to illness commencement. The Crowder 
response is before the Court for the Court’s reading. It is submitted that 
the agency’s reading is simply wrong. Furthermore, Crowder had no rea- 
son to make such a misstatement. In 1956, no rule or policy prevented 
sale of a broadcast station at any time, regardless of the length of time 
held. After 1962, a license must be held for three years. Not so, how- 
ever, in 1956. And even under the 1962 instituted rule stations may be 
sold at any time for health or financial reasons. In other words, Crowder 
did not need to lie or to misrepresent, even assuming, arguendo, that he 
had an intent to traffick. He did not do so. 
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ARGUMENT 
I 

Despite Policy Vacillation in the Treatment of Trafficking Charges. 

the Commission Never Before Has Found Trafficking To Exist in a 

Fact Pattern Wherein in Reason Only One Broadcast Facility Was 

Involved. Regardless of the Interplay of the Elements of Price. 

Time and Intention. 

“Trafficking” has been defined as speculation in the public domain, 
Powel Crosely. Jr.. 11 FCC 3, 3 RR 6 (1945): as a primary intention to 
sell broadcast properties at a profit rather than to operate them in the pub- 
lic interest, WMIE-TV.. Inc.. _FCC _. 11 RR 1091 (1955), and Romac 
Baton Rouge Corp.. 7 FCC 2d 564. 9 RR 2d 1029 (Rev. Bd. 1967); as the 
acquisition of broadcast licenses for sale rather than service, Folkways Broad- 
casting Company. Inc. v. Federal Communications Commission. = US. 
App. D.C. fee: 375 F.2d 298 (1967), and as the acquisition and/or opera- 
tion of a broadcast station for the primary purpose of selling or otherwise 
disposing of it for profit rather than for the primary purpose of serving 
the public interest. F. L. Crowder, 9 FCC 2d 731, 10 RR 2d 981 (1967). 
The Commission objects to it upon the theory that a government license 
granted in reliance upon an applicant’s stated intention to operate should 
not. instead, be bartered away for profit to the detriment of the public 
interest. See WMIE-TV, supra. 


In determining the existence or non-existence of trafficking, the Com- 
mission has'most frequently considered as elements time, price, and 
intention. Sunset Broadcast Corp.. 5 FCC 2d 321, 8 RR 2d 821 (1966). 
It has never seemed to be able, however, to arrive at a policy which pro- 
vides a predictable basis or standard to test allegations of trafficking in 
frequencies, and, as a result, it has vacillated from one extreme to the 
other in various factual contexts. (See dissenting opinion of Commissioner 
Webster in E. D. Rivers, Sr., __ Fcc _,12RR 281 (1955). In 1954, it 
held that sale of a television station for a profit of $750,000 after opera- 
tion thereof for less than two years and the application within a year of 
the sale for another television station in a community from which a 
high grade of service would be provided to the original city was not 
trafficking. Versluis Radio and Television, Inc., __ FCC _,9 RR 1123 
(1954). In 1956, it found that an unusually high profit from a station 
sale did not reflect adversely upon the seller providing only one station 
was involved. The Travelers Broadcasting Service Corp., __ ECCSs, 12 
RR 689 (1956). In 1960, acquisition and disposal of five radio stations 
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in fourteen years, with one such station having been held for less than 
two years, was not considered to be trafficking. Laramie Broadcasters, 
29 FCC 1074, 20 RR 423 (1960). In that year also, the Commission 
considered it to be acceptable to file an application for a broadcast sta- 
tion within one year after the sale of other facilities, even if the applica- 
tion is for the same general area wherein the applicant has sold a former 
broadcast interest. Eastern States Broadcasting Corp., 29 FCC 730, 19 
RR 1143: Richard B. Gilbert, 28 FCC 34, 19 RR 574 (1960). 


During the 1960 and 1961 fiscal years, 380 of 782 (48%) applica- 
tions seeking substantial changes in ownership related to stations held 
less than three years. Few, if any, of the 380 applications were desig- 
nated for hearing on trafficking issues. Edina Corp., 4 FCC 2d 36; 7 RR 
2d 767 (Rev. Bd. 1966). In nearly fifty percent of such applications (sta- 
tions held less than three years), the selling prices were substantially in ex- 
cess over the amounts paid by the sellers or expended by them in construc- 
tion of the facilities involved. Notice of Proposed Rule Making, Docket 
No. 13864, FCC 60-1466 (1960). 


In 1960, Congress amended the Communications Act to preclude the 
Commission from approving in hearing cases dismissal of a competing appli- 
cation, not involving a merger, for a consideration in excess of legitimate 
and prudent expenditures incurred in application preparation, filing and 
prosecution. Section 311(c) of the Communications Act of 1934, as 
amended, 47 U.S.C. § 31 1(c).% Finally, effective as of March 23, 1962, 
the Commission adopted what has become known generally as the “Three- 
year Rule”, 47 C.F.R. § 1.597, which provides that an applicant seeking 
Commission consent to a transfer or assignment of a station held for less 
than three years is required to make a compelling affirmative showing of 
unforeseen changed circumstances or a hardship, more or less beyond his 
control, for a grant without hearing. See Jn the Matter of Amendment of 
Part 1, 32 FCC 689, 23 RR 1503 (1962). 


Still, no clear-cut policy has evolved to guide Commission considera- 
tion of trafficking allegations. The rationale of decisions in this area are 
reconcilable only by taking refuge in varying factual patterns. As accept- 
able in theory as this may be, excessive reliance thereon in fact results in 
vacillation as much now as in 1955 when Commissioner Webster dissented 
in Rivers, supra. For example, in 1966 the Commission found no traffick- 
ing where an applicant’s principal had owned controlling interests in twelve 


2, 
28 as a matter of policy, the Commission now applies this standard to assignments 
and transfers of construction permits in general. 


20 


broadcast properties over a period of years, all of which were disposed of 
at substantial profits. Of the twelve stations which were sold, one was 
held for nine years. one for seven, one for six, and one for two. Sunset 
Broadcasting Corp., supra. Likewise, in Romac Baton Rouge Corp., supra, 
a 1967 decision, the Commission decreed the non-existence of trafficking 
in a fact pattern disclosing seventeen acquisitions and sales or application 
participation at substantial profits over a fifteen-year period. Three of the 
nine stations in which a direct interest was held by the applicant and in 
another where the interest was held by his wife were held for less than 
three years. In this case, the Commission indicated that improvement of 
station facilities was an indication of an intent not to engage in trafficking. 


Variances in Commission treatment of trafficking allegations is best 
illustrated, perhaps, by the awesome difference between its conclusions in 
the Crowder case where in reason one station is involved and its conclusions 
in KIMN Broadcasting Co., 8 FCC 2d 440, 10 RR 2d 237 (1967). In 
KIMN, a Petition to Deny the proposed transfer of control of a broadcast 
station pointed out that the principal stockholder of the proposed trans- 
feree had engaged since 1947 in thirty-four major transactions involving 
broadcast properties; that five such transactions involved sales of stations 
held less than three years, one of which was held for two months after 
acquisition and one having been held for five months after commencement 
of operation; that repeated inconsistent statements had been made to the 
Commission regarding such acquisitions and sales; and that the alleged traf- 
ficker’s net worth because of his dealing in broadcast franchises had risen 
from $325,307 in 1945 to some $16,867,000 in 1962. Percentage of profit 
gain from a single station sale was as high as two thousand percent. None- 
theless, the Commission granted without hearing the acquisition requested, 
and dismissed the Petition to Deny, stating that the allegations raised of 
trafficking and inconsistent statements in prior applications were “without 


merit”. 


It was against this background that the Commission decided the Crowd- 
er case some two months later. It found Crowder guilty of trafficking in a 
fact pattern which under any reasonable analysis of his broadcast history 
could involve only one broadcast station,“” an agency conclusion never be- 
fore made regardless of the interplay of intention, time and price. The 


2 This Court subsequently issued a stay pending final disposition of the appeal or 
further order of the Court. Dena Pictures, Inc. v. Federal Communications Commis- 
sion, No. 21,125, filed August 11, 1967. 


30WDEH, the Sweetwater station Crowder owned for two years. 
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root of the Commission’s decision rests in its conclusion that Crowder lied 
as to his reasons or purposes in selling two broadcast stations he had owned 
for ten (WHBT) and for two years (WDEH) respectively, and that, there- 
fore, he had an intent to traffick. The substantial weight of the evidence 
in this record does not support that opinion. 


Il 


The Application Listing of a Business Totally Unrelated to Broad- 

casting as Owned, Whereas Crowder Then Owned Two-Thirds 

Thereof and One Hundred Percent of the Building in Which It Was 

Located, Has Relevancy to Trafficking. 

Trafficking necessarily is composed of two ingredients—an intent to 
engage therein conceived at some point before disposal of the broadcast 
facility and consummation of that intention by disposal. One without the 
other is not sufficient, and of the two, intent is the key. It must be estab- 
lished by credible evidence and cannot be inferred simply because of a sale, 
else every broadcaster who has disposed of a broadcast facility is inferen- 
tially guilty of trafficking. Broadcasting is a business like every other, and 
as such it routinely involves ownership changes.?/ The submission to the 
Commission of an application for permission to construct or to acquire a 
broadcast station by assignment or transfer does not carry with it an’ im- 
plied promise that the applicant will maintain his Ownership interest there- 
in forever. At best, and only since adoption of the so-called Three-year 
Rule in 1962, such a request implies a commitment to operate the station 
acquired for a three-year period assuming it is profitable and ill health or 
other waiver-type reasons do not interfere. Even this was not the case in 
1956 when WHBT in Harriman (held for ten years) and WDEH in Sweet- 
water (held for two years) were sold by Crowder. At that time, one could 
sell for any reason at any time. Crowder’s sales, however, could be judged 
even by today’s standards and be found not wanting.?? 


Crowder has owned all or a part of three broadcast stations over a 
period of some eighteen years, 1946-1964. He owned one-sixth of WHBT 


77 On September 22, 1967, Chairman Hyde of the Commission addressed the In- 
ternational Radio & Television Society in New York City. During the course of his re- 
marks, he stated that “I trust that I have not given the impression that I’ve overlooked 
the fact that broadcasting is business, small business in many, many communities, big 
business in the national sense”. 


>2Crowder sold WDEH because absentee-ownership forced him to rely upon hired 
managerial assistance. The station was not financially successful, creating such concern 
in Crowder that his health suffered. For these underlying motives, he wished to get 
completely out of broadcasting in both Harriman and Sweetwater. Today, waivers of 
the Three-year Rule are granted by the Commission for both financial and health rea- 
sons. See A-C Broadcasters, FCC 67-1084, decided September 27, 1967, wherein the 


in Harriman from 1946 to 1950-7 From 1950 to 1956, he owned all of 
this station. He owned all of WDEH in Sweetwater for two years, 1954 
to 1956. He owned fifty percent interest in WLIV in Livingston for eight 
years. 1956 to 1964. He sold WHBT and WDEH in 1956, and he sold his 
interest in WLIV to his 50% partner in 1964. In each case, he received 
consideration in excess of the depreciated value of the assets. In other 
words, using that criterion, he made a profit from each sale. However, the 
Commission does not find such profits to have been exorbitant or unreal- 
istic. It does not appear to rely upon the “price” element of trafficking 
for conclusion support. contenting itself with reciting from the Hearing Ex- 
aminer’s Initial Decision the gains from each of the three disposals.* 

Nor does the Commission seem to rely for its trafficking finding upon 
the length of time Crowder held his interest in WHBT in Harriman (ten 
years) or in WDEH in Sweetwater (two years). Indeed, it appears not to 
have retreated in this respect from the views expressed in its January 12, 
1966. opinion which granted a construction permit to Crowder to build 
WXXL in Harriman: to-wit: 


“Our records indicate that Mr. Crowder had an ownership in- 
terest'in WHBT as early as 1946; that he became sole owner 
in 1950 and operated that station until 1956. He was sole 
owner and operator of WDEH from 1954 until it was sold 
in 1956, and he held his 50% interest in WLIV from 1956 
until 1964... In summary, then, Mr. Crowder has been 
in and out of three radio stations over an 18-year period, 
and is currently applying for a fourth station. We do not 
believe that this record indicates a pattern of ‘trafficking’.” 

(R. 328) 
Commission stated that “. . . requests to transfer a station because it is financially un- 
profitable do not warrant an inference of trafficking.” Of course, no question of that 
nature could arise with regard to the sale of WHBT. Crowder held that interest for ten 
years before he sold. 


33the other stockholders were Harriman residents as was Crowder. 


Hin any event, an adverse determination of profit in a trafficking context would 
require evaluation of factors which the Commission has not considered in this case. 
Without regard to any returns Crowder realized over the years from the operation of 
the three stations in which he had interests, his total gain from the sales thereof based 
only upon sales prices and book values of assets was $133,855 (WHBT, $61,350; 
WDEH, $22,505; and WLIV, $50,000). Such calculations ignore the good will, public 
acceptance, market growth, market potential, advertiser usage, station earnings and other 
normally used yardsticks in station worth calculations. Also ignored are the appreica- 
tion factor over the years for most going businesses, and the decreased purchasing power 
of the dollar since 1946. In view of the Commission’s views, it would seem appropos 
that it ignore this element in the Crowder fact pattern. 
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To support that belief, the Commission cited the Versluis case, supra, a de- 
cision just as applicable today to Crowder’s station time-held fact pattern 
as it was in early 1966. 


All of which leaves “‘intention’”’ to engage in trafficking as the deci- 
sional element. The Commission has chosen to disbelieve Crowder’s rea- 
sons or purposes for his withdrawal in 1956 from broadcasting in Harr 
man and Sweetwater. Hence, the Commission reasons, Crowder must have 
intended to “traffick”. It points to what it terms deliberate misrepresenta- 
tions, even going so far as to so impliedly characterize an insignificant mis- 
take Crowder made in 1950 by listing a minor business interest totally un- 
related to broadcasting (billiard parlor) as owned instead of two-thirds 
owned.» 

In 1946, Harriman had no broadcast station. In that year, a group of 
Harriman residents, one of which was Crowder, applied to the Commission 
under the corporate identity of Harriman Broadcasting Co., Inc., for per- 
mission to construct one. Crowder had a one-sixth interest in the appli- 


35$ince acquiring this business and building in 1944 (See Footnote 9, supra), 
Crowder has always owned 100% of the building in which it is located and did own 


100% of the billiard parlor business itself until 1949 when he sold a one-third interest 
to a Mr. Derrick. Mr. Crowder retains to this day his total ownership of the building 
and his two-thirds ownership of the business. He has never been active in this business, 
and he did not need its assets or its income to show financial ability in any application 
in which the ownership error occurred. Thusly, Corwder’s financial statements filed 
with the 1950 application whereby Crowder’s fellow stockholders in WHBT wished to 
sell their interests therein to Crowder for $20,000, showed total assets of $56,611.66. 
Of that amount, the business building was listed at $20,000. Crowder owned all of 
this. The billiard equipment was valued at $5,000. Crowder owned two-thirds of this. 
His net worth was $52,511.66. Crowder borrowed $20,000 to buy out the stock of his 
fellow stockholders. The loan was secured by a deed of trust on the business building 
for $10,000, a deed of trust on his residence for $5,000, and by a pledge of the stock 
of the licensee of WHBT (Harriman Broadcasting Co.) for $5,000. Hence, the one-third 
ownership interest in the billiard parlor business which Crowder had sold in 1949 had 
utterly nothing to do with any broadcast acquisition, activity, or disposal. In each sub- 
sequent application filed by Crowder, he continued to list ownership of the billiard par- 
lor. The Commission, ignoring other applications in which the same error occurs, specif- 
ically refers to the application for a construction permit for WLIV filed in 1956 and 
the application for permission to construct WXXL in 1961. In the former, anticipated 
costs of construction were $11,875 to be financed by a capital contribution from Mc- 
Coin and Crowder of $7500 each. Crowder’s December 31, 1955, financial statement 
which accompanied the application for WLIV showed that kh: had more than $8,000 
cash in the bank with assets amounting to $178,190. Of that amount, the billiard room 
equipment was listed at $10,000. His net worth was $107,513. Obviously, he did not 
rely upon a one-third billiard parlor business ownership he did not have. That Crowder 
did not have to rely upon total ownership of the billiard parlor business to provide 
financing sufficient to construct WXXL would seem patent in view of the Commission’s 
findings that he had made some $135,855 from the sales of WHBT, WDEH and WLIV. 
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cant company. Permission was granted, and WHBT commenced operation 
in 1947 Crowder became General Manager of this station in 1948, and 
from that time on was responsible for its day to day operation. Day in 
and day out, month in and month out, he operated this Harriman station 
on a fulttime basis for the next eight years. In all the reports and applica- 
tions he filed for those eight years, he made but one mistake. The Com- 
mission’s branding him as a trafficker is based in part upon it. 

On April 24, 1950. an application for transfer of control of the WHBT 
licensee was filed. It requested permission for five of the six Harriman 
stockholders to sell their interests in Harriman Broadcasting Co., to Crowd- 
er for a total of $20.000 cash.>” In that application, the five stockholders 
responded to the form’s requirement to “Give transferor’s reasons or pur- 
poses for requesting this transfer of control” by stating that “The stock- 
holders (except Crowder) wish to sell their stock in the Harriman Broad- 
casting Company. Inc., as they have other business enterprises into which 
they prefer to invest the proceeds which gives them a more profitable re- 
turn on their investment.” Since WHBT had lost $1,570 in 1947, had lost 
§2.329 in 1948, and had lost $2,677 in 1949, it would seem that of the 
original stockholders only Crowder was willing to invest still another $20,000 
in WHBT and continue the station’s operation despite its record of con- 
tinued and annually increasing losses. 


It was in this application that Crowder erred in listing his billiard par- 
lor ownership which he had since 1944, Whereas, in 1950 he only owned 
100% of the building in which it was located and two-thirds of the busi- 
ness itself, having sold one-third thereof the year before, in listing his other 
business interests, he listed himself as owner. In each succeeding applica- 
tion which Crowder filed or was party to in connection with WHBT, 
WDEH and WLIV, he repeated, by rote, the initial mistake. In its decision, 
however, the Commission refers only to such ownership listings which ap- 
peared in the 1956 WLIV construction permit application and in the appli- 
cation Crowder filed in 1961 for permission to build WXXL, although the 
entries therein are not essentially distinguishable from such representations 
in all the other applications Crowder filed. Nonetheless, the Commission 


In any station in which Crowder had an interest, the construction permit re- 
quirement of station completion within eight months was observed. Never once did he 
request an extension of time, thus delaying the broadcast service to the public. The 
Commission’s files do not reflect that such is always the case — the UHF files for ex- 
ample. 


37zotal value of the WHBT stock was $24,000, of which Crowder’s interest was 
valued at $4,000. 
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refers to such entries as misrepresentations,~ and finds this to be: one of 
“These problems concerning Crowder’s credibility (which) also affect our 
judgment concerning his denial of testimony of Harry T. Burn . . .” (R.1124) 


In 1964, the Commission amended its Rules to require the reporting 
of major changes in the information contained in its files. In the Matter 
of Amendment of Part 1 of Rules of Practice and Procedure, _ FCC 2d 
__, 3 RR 2d 1622 (1964). The new Rule, Section 1.65, 47 C.F.R. § 1.65, 
said the Commission, was merely a restatement of well established Com- 
mission policy. As a guide to interpretation of the new Rule’s require- 
ments, the Commission stated that: 

“The rule is not intended to require the reporting of minor 
changes which would have no significance in the Commis-: 
sion’s consideration of an application under the public in- 
terest standard. We recognize that some material matters | 
may normally fluctuate on a day-by-day basis, such as the: 
financial position of an applicant, the current business in- 
terests of its principals, etc. The rule does not contemplate 
the reporting of normal, foreseeable everyday changes un- 
less they are substantial and might have a significant impact 
on the status of an application. The changes to be reported 
are those which are major or out of the ordinary—those 
which may make a difference from the standpoing of the 
public interest, and those which the Commission should be 
aware of in order to reach a realistic decision.” [3 RR 2d 
at 1625] 

Examples given by the Commission as falling within the purview of 
the new Rule included any substantial change in circumstances pertaining 
to basic qualifications (legal, technical, financial. character), matters affect- 
ing service to the public or the nature of the proposed operations and fac- 
tors urged as a basis for a grant or a comparative preference. In broadcast 
cases, the Commission noted the reporting requirement would apply to 
any substantial change in ownership or legal status, such as a corporate 
merger, the death of a principal who is important to an application either 
as a ground for preference or as a basis for demerit, a substantial change 
in plans as to program proposals, studio facilities or integration of owner- 
ship with management, or a change of circumstances affecting the diversi- 


38o-Misrepresentation™ has been defined as “intentional deceit and concealment” 
in Genkar, Inc., 35 FCC 774, 1 RR 2d 766 (Rev. Bd. 1963), a case wherein discrepan- 
cies in reporting stock transactions to the Commission and failure to disclose other 
matters were not sufficient, unless coupled with surmise and suspicion, to support a 
conclusion of willful misrepresentation. 
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fication factor or sufficiently altering the financial status of an application 
as to be pertinent to financial qualifications. 

Hence, even under the “codification” standards of 1964, it is doubt- 
ful that Crowder’s failure to remember in 1950 that he had sold one-third 
of his billiard parlor interest is of importance. The Commission’s eleva- 
tion of the mistake to the level of “misrepresentation” is suspect. See 
Cherokee Broadcasting Co.. 8 FCC 2d 1277, 9 RR 2d 1227 (Rev. Bd. 1967), 
wherein the failure even to list certain business interests was not considered 
to require the addition of a hearing issue regarding misrepresentation. The 
mechanical repetition by Crowder of:the miftake in succeeding applications 
may give rise to 2 question as to whether he is prone to repeat an initial 
mistake or is careless in that regard, but such repetition does not lend it- 
self to an inference tending to support a trafficking conclusion.7? What- 
ever this record may tend to prove, it is not trafficking. 


iil 


Ownership Covering a Span of Ten Years 
in Sweetwater Is Without Blem- 
bodied Within 
Specific Indicia of the 

Trafficking. 

The Commission granted the WHBT transfer of control application on 
July 21, 1950, and on August 16 of that year, Crowder became sole owner 
for the first time of any broadcast facility after having been a minority 
stockholder for two years. He continued over the years to operate the 
station on a day-by-day basis. On October 31, 1951, he-filed the WHBT 
renewal of license application. The Commission granted it. In 1954, he 
spent some $2,047 to improve the station’s antenna system. Although the 
Commission does not even consider this fact, it has held in other instances 
that improvement of station’s facilities indicates the lack of an intention 
to engage in trafficking.” 


—__—_— 


3919 oral argument before the Commission, counsel for the Broadcast Bureau 
stated as to the billiard parlor references, “Now it is not a very significant point. We 
submit, it isn’t taken alone, by itself, ...”. (Tr. 1842). Whether considered alone or 
otherwise, it is trivia, and it is the only error Crowder ever made in all the applications 
he filed with the Commission during the period of his broadcast ownership. His “Gen- 
eral Manager” representation in the WLIV application was not an error Or a mistake in 
the sense that it was inaccurate when made. Only the connotation placed thereon by 
the Commission made it so. 


40 See Romac Baton Rouge Corp., supra. 
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On December 7, 1954, Crowder on the advice of his accountant for 
tax purposes requested permission to hold the WHBT license (and by this 
time, the WDEH construction permit) as an individual rather than as the 
sole stockholder of a corporate entity. The Commission agreed, and on 
December 31, 1954, the assignment to Crowder as an individual was con- 
summated. Harriman Broadcasting Co., Inc., was dissolved. Just as it 
failed to consider Crowder’s improvement of WHBT's facilities, the Com- 
mission also ignored the ramifications of this event. It, too, was a clear 
indication of Crowder’s intention to continue his day-to-day operation of 
WHBT (and WDEH) rather than being indicative of an intention to sell the 
station. The only tax advantage available to Crowder holding as'an indi- 
vidual rather than as a corporate stockholder was the avoidance of double 
taxation on ordinary income derived from operation of the business. A sale, 
on the other hand, would have been taxed as capital gain whether the asset 
sold was held individually or in a corporate capacity. No tax advantage 
was gained by Crowder in holding as an individual except that which would 
accrue by virtue of continued operation of the station.#/ At this point in 
time, surely (December, 1954), it must be abundantly clear that: Crowder 
could not have held an intention to “traffick” in WHBT’s license.” 


Crowder continued to operate WHBT. On April 27, 1955, in compl 
ance with the Rules, he filed again for renewal of the station’s license. The 
Commission granted the application. By June, 1955, Crowder had owned 
a minority interest in WHBT for four years, and had owned all of it for 
five additional years. In that nine-year period (or, indeed, for any period 
for any station), the record reflects not one complaint from the public or 
from the Commission, not even an inquiry. To the contrary, Black, a Folk- 
way’s witness who was Superintendent of the Harriman School System dur- 
ing the ten-year period Crowder had an interest in WHBT. testified Crowd- 
er always was cooperative vis-a-vis that station’s operations and the Harri- 
man schools. 

Now as to WDEH, the Sweetwater station, Harriman Broadcasting Co., 
Inc., (which Crowder owned completely) on June 9, 1954, filed an appli- 
cation for permission to construct this facility, which the Commission 
granted on September 15 of that year. At this point, Harriman Broadcast- 
ing was the licensee of WHBT in Harriman and the permittee of WDEH in 
Sweetwater. 


41 nternal Revenue Code of 1954, § 331 and 337. 


42 : een oe 

As the Examiner noted in his Initial Decision, the number of stations to which 
there could be a suspicion of trafficking is limited to one. That one is Station WDEH 
in Sweetwater which Crowder owned for two years. 
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WDEH was constructed and made ready for operation by Crowder 
within the eight-month time limitation imposed by the construction permit. 
On February 1. 1955, Crowder requested program test authority (a normal 
routine which permits operation pending actual license issuance) and the 
issuance of a license for that station. WDEH commenced broadcasting with 
Commission approval on February 4, and its license was issued on Febru- 
ary 17. 1955. On April 27, 1955. Crowder filed the renewal of license 
application for this station. It was granted on July 20, 1955. Crowder 
attempted to improve the service offered to the public by WDEH just as 
he had with WHBT. On August 14, 1956, he filed an application with the 
Commission to increase power from 500 watts to 1000 watts. This was at 
a time when he had a contract to sell this station and an application to do 
so on file. He could not possibly realize any monetary advantage by in- 
creasing power. Under these circumstances, it is difficult to conceive of a 
more clear indication of a lack of an intention to bilk the public (traffick 
in licenses) than this. This was the act of a broadcaster dedicated to the 
public service. See Romac Baton Rouge Corp., supra. 


IV 


In Response to an Application Form Requirement To “Give a Full 
Statement of Assignor’s Reasons or Purposes for Requesting This 
Assignment”, Crowder Truthfully and Accurately Stated in 1956 
as to Both WHBT and WDEH That His Purpose Was To Withdraw 
from Broadcasting in Harriman and Sweetwater, Respectively. 


Because WDEH was located in Sweetwater and Crowder lived in Harni- 
man where he was occupied with operational management of WHBT, 
Crowder hired one Lee to act as operational head of WDEH.*? Lee was 
hired about the first week in January, 1955, and was kept in employee 
status until mid-March of that year. Lee proved to be less than satisfac- 
tory and Crowder replaced him with one Foster, who had a year’s con- 
tract. The operation of WDEH, however, continued under Foster in a 
fashion other than that to which Crowder was accustomed in WHBT where 
he was the manager (and had been since 1948). 


It must be understood at this point that Crowder’s entire broadcast 
experience before he acquired WDEH in Sweetwater was with one station 


— 

43 without such retention of an employee to operate WDEH on a daily basis un- 
der Crowder’s supervision, Crowder could have been criticized for failure to provide 
operational daily management for WDEH. Obviously, Crowder could not alone perform 
this function for both WHBT and WDEH. 
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which he operated in his home town on a day-to-day basis. He had no ex- 
perience with an absentee-owned facility wherein he had to depend for 
daily management upon any one other than himself. WDEH in Sweetwater 
was his initial (and only) attempt to operate that sort of broadcast station. 
WHBT, under Crowder, was a going successful business, and had been for 
years. WDEH, on the other hand, was from the beginning an unsuccessful 
station. Through February, March, April and May of 1955, WDEH lost 
advertisers. This definitely was not another WHBT operation, and Crowder 
wanted to know why. He examined the problem, found its cause, but was 
unable to remedy the matter. This for a man of Crowder’s background 
and experience in radio was upsetting, to say the least. In Crowder’s words, 
he became “‘a nervous wreck”, so much that he asked advice of his physi 
cian who told him to remove the cause; i.e., to get out of radio. (Tr. 
1484) 


Crowder decided to retire from broadcasting in both Harriman and in 
Sweetwater. He had for nine years devoted his full time to WHBT. He im- 


proved it. He had acquired from the Commission an FM construction per- 
mit for Harriman, but returned it without placing the station on the air. 
He had constructed WDEH in Sweetwater. It now was causing this success- 
ful broadcaster a good deal of trouble to which he was not accustomed in 
his only other radio experience (WHBT) in Harriman). Since he could not 
manage both stations personally, since a change of WDEH managers pro- 
duced no remedy, and since Crowder’s health was deteriorating,: his course 


of action seemed clear. He decided to sell both stations. 


Crowder’s decision to sell WHBT and WDEH occurred the week before 
June 22, 1955. It was then that he telephoned one Clifford Marshall in the 


44Crowder did not produce this doctor to testify during the Washington hearing. 
Because of this, the Commission finds what it terms “no corroboration” to be a sup- 
porting factor for its disbelief of Crowder. (R. 1126). Yet, Crowder’s testimony stands 
unchallenged in this record. His opponents made no attempt even to identify the doc- 
tor, the place, time or occasion of Crowder’s conversation. No attempt was made, as it 
could have been if Crowder’s testimony was suspect, to produce the doctor in rebuttal. 
As the record stands, Crowder’s testimony is positive and uncontradicted... It needs no 
corroboration. 

45Notably, he did not try to sell — as he could have done if wished to traffick — 
the FM construction permit. He simply gave it back to the Commission. ‘Since he had 
purchased a transmitter and other FM equipment, he lost without attempt to recoup 
whatever monies that cost. 

Twelve years later, the Commission concludes that Crowder’s decision to sell 
evidenced a heinous intent to barter WHBT and WDEH without regard to the public 
interest. It is submitted that any reasonably careful and objective scrutiny of Crowd- 
er’s decision in the context of events as they existed in 1955 will not support that 
theory. 
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Atlanta office of Blackburn-Hamilton, a media brokerage firm, to deter- 
mine if he wished to undertake finding suitable purchasers. On June 22, 
1955. Crowder signed listing agreements with that company for both WHBT 
and WDEH.*” As of this date, Crowder by contract was committed to sell 
both stations to acceptable purchasers produced by Blackburn-Hamilton. 
The brokerage firm, however. produced no purchasers until 1956. In the 
meantime. Crowder continued his radio operations as he always had. The 
record reflects no complaint or lessening of service of any kind. 


As a result of the employment of Blackburn-Hamilton, on February 4, 
1956, application was made to assign WDEH to Marto Broadcasting Co., 
Inc. In this application, Crowder, in response to the form’s requirement 
to “Give a full statement of assignor’s reasons or purposes for requesting 
this assignment,” truthfully stated that: 


“Assignor desires to withdraw from the broadcasting business 
in Sweetwater at this time and believes assignee will bring a 
broadcast service to the Sweetwater community that will be 
in the public interest.” 

For reasons connected only with Marto, the application was withdrawn 
on July 25, 1956. On July 30, 1956, application was made to assign the 
station to another Blackburn-Hamilton produced buyer, WDEH, Inc. Crowd- 
er repeated his reason or purpose for requesting the assignment in this appli- 
cation. It is in this application, filed with the Commission in 1956 long be- 
fore any question arose as to Crowder’s illness or his employee problems at 
Sweetwater (challenge first came in 1962 with Folkways’ Petition to Deny), 
that Crowder’s relation of these events receives unimpeachable support of 
decisional significance. A. D. Smith, Jr., on behalf of WDEH, Inc., the pro- 
posed assignee, included the following statement in the assignee’s portion of 
the assignment application form:” 

“Mr. Crowder had an unfortunate experience during last year 
(1955) with two different managers—they were not complete- 
ly honest in their business dealings, with the local people or 
Mr. Crowder. This had a very bad effect financially on 
WDEH. 


47 Crowder fixes the approximate date of his call to Marshall by reference to the 
date on the listing agreements and the employee problems he was encountering at 
WDEH. 

The major portion of the application form for permission to assign a broadcast 
station in 1956 and now must be completed by the proposed assignee and executed by 
him. The proposed assignor has nothing to do with that section of the application. 
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“The first of this year (1956), Mr. Crowder was fortunate in 
securing a new manager who has shown a very steady in-, 
crease in business every month.” (R. 1089) 


The Commission totally ignores this statement contained in its own 
files since 1956, a statement made in 1956 about contemporaneous events 
by a completely disinterested third party, a statement made more than six 
years before any issue arose regarding this case, and a statement which sup- 
ports absolutely Crowder’s recollection of the WDEH employee events and 
his statements about them. The Commission’s inconsistency is evident. It 
emphasizes in its decision what it terms a lack of corroboration from Crowd- 
er’s physician, but, incredibly, does not even bother to note the relatively 
more significant corroboration contained in the 1956 Smith statement.” 


Commission consent to the WDEH assignment application was granted 
on August 29, 1955, and on September 5, 1956, Crowder sold WDEH. He 
had owned it since September 15, 1954, within ten days of two years. He 
could have sold it at any time after September 15, 1954. No “Three-year 
Rule” existed to prevent it. Regardless of his decision to sell this station 
in June, 1955, and his efforts to do so subsequent to that date, the fact 
remains that he did own and operate this facility for two years without 
complaint from the public or the Commission. It is of considerable impor- 
tance to note also that in 1956 the Commission did not question Crowd- 
er’s “reason or purpose” (the application’s language) for selling WDEH al- 
though twice it had that reason or purpose before it (the Marto applica- 
tion and the WDEH, Inc., application). Presumptively, it then considered 
Crowder’s statement as to his desire to withdraw from broadcasting in 
Sweetwater to be quite acceptable. 

During 1956, Blackburn-Hamilton found a buyer for WHBT in Harri- 
man. Application to assign this station to Folkways Broadcasting Co., Inc., 
(then composed of others than the Crosthwait controlled complaining Folk- 
ways here), was filed on May 10, 1956. In this application, Crowder’s ac- 
curate statement as to his reason or purpose for requesting the assignment 
was: 

“Assignor desires to withdraw from the broadcasting business 
in Harriman at this time and believes assignee will bring a 


For example, Crowder did not need to consult a physician in 1956. His own 
evaluation of his health was sufficient to warrant the decision to sell. At that time, no 
Three-year Rule was in effect. He did not have to justify — as he would today — a sale 
of a facility held for less than three years or less than three months. In other words, 
he did not need a physician's support for Commission approval of the WDEH sale. To- 
day, such support is customary if a station is sold in less than three years for health 
reasons. This was not true in 1956. 


broadcast service to the Harriman community that will be 

in the public interest.” (R. 1088) 
The Commission granted this application on June 13, 1956, and Crowder 
sold WHBT on July 1. 1956. after ten years of ownership. Again, the Com- 
mission in 1956 did not question C rowder’s statement. As was the case 
of WDEH. it asked for no explanation or expansion. Presumptively, it then 


considered to be adequate Crowder’s stated reason or purpose for selling 
WHBT. 


Vv 


The Notation in the Application for Permission To Construct WLIV in 
Livingston That Crowder Was the Proposed “General Manager” Accur- 
ately Described the Duties Crowder Performed Before That Station Be- 
came Operational, Was Not a “Deliberate Misrepresentation”, Was Not 
Indicative of a Trafficking Intent, and Was Not Inconsistent with the 
WHBT and WDEH Assignment Application Statements That Crowder 
Wished To Withdraw from the Radio Business in Harriman and Sweet- 
water. 


Thus ends the chronology of the two stations which Crowder owned 
completely and upon which the Commission expressly rests its trafficking 
conclusion. It did not include as another base for its trafficking finding 
Crowder’s fifty per cent interest in Station WLIV in Livingston, although 
it relied heavily upon the information contained in the application to con- 
struct that station (Crowder’s proposed General Managership), calling it a 
“deliberate misrepresentation”. (R. 1123). That conclusion needs exam- 
ination. 

On January 23, 1956," Crowder and his brother-in-law, McCoin, as 
equal partners doing business as Audio Broadcasters, filed an application®? 


50The date is important. This application was in the Commission’s files for months 
before it received the applications to assign WHBT and WDEH wherein Crowder stated 
he wished to withdraw from broadcasting in Harriman and Sweetwater respectively. 


5] a5 to the billiard parlor ownership, the Commission also relies for misrepresen- 
tation thereof upon this application. Crowder simply stated here that he was “Owner 
since 1944” of “Harriman Billiard Parlor, Harriman Tennessee”. As noted supra in 
Footnote 35, Crowder owned 100% of the building and 100% of the “business” from 
1944 to 1949. In 1949, he sold one-third of the business, retaining 100% of the build- 
ing. The Commission finds support for its theory that Crowder is not worthy of belief 
in Crowder’s not listing this billiard parlor ownership as two-thirds. Yet, this also would 
not be accurate since he owned 100% of the building. In the relatively “more impor- 
tant” areas of representations in terms of public service, such as programming proposals, 
the Commission has found no fault in any Crowder application. 
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with the Commission for permission to construct WLIV in Livingston, 
Tennessee, which was McCoin’s residence. In response to the form’s direc- 
tion to “State applicant’s general plans for staffing the station, including 
the number of employees in each department (i.e., program, commercial, 
technical, etc.), and the names, residence and citizenship of the general 
manager, station manager, program director and other department heads 
who have been employed or whom the applicant expects to employ”, 
Crowder was listed as “General Manager” and McCoin was listed as “Sta- 
tion Manager” under the heading “Administrative”. (R. 1091) The appli- 
cation was signed by Crowder. 


The Commission granted this application on May 3, 1956. At the 
same time, the Commission had in its files the WDEH Marto assignment 
application wherein Crowder had stated his reason or purpose for request- 
ing to sell WDEH was to withdraw from the broadcasting business in Sweet- 
water. One week later, the WHBT assignment application was filed with 
the Commission At no time did the Commission find any inconsistency 
among these applications. It asked for no explanations. It requested no 
supplementation. The same was true when the WDEH application to assign 
to WDEH, Inc., was filed on July 30 of that year (1956). Presumptively, 


the Commission found all of the applications in order. It granted all with- 
out question. 


To proceed with WLIV, an application to modify the construction 
permit was filed on August 20, 1956. It was also signed by Crowder. On 
November 15, 1956, the WLIV license application was filed. It was signed 
by McCoin°2 WLIV received program test authority on November 16, 
1956, and was licensed on November 26 of that year. 


In sum, Crowder left the radio business in Harriman after a ten-year 
period with WHBT on July 1, 1956. He quit the radio business in Sweet- 
water after a two-year period on September 5, 1956. He acted'as General 
Manager of WLIV in the preparation of its application (filed on January 
23, 1956) and in the pre-broadcast construction phases of the station. This 
activity ended when WLIV went on the air on November 16, 1956. From 


52 From that point on except for the 1964 purchase by McCoin of Crowder’s 
half-interest for $50,000 (McCoin sold WLIV in 1965 for $130,000), McCoin signed ev- 
ery application concerning WLIV filed with the Commission. Crowder did not even see 
them, and he did nothing whatever in the operation of this station except upon occa- 
sion when asked to advise McCoin. The Examiner found no evidence that Crowder was 
active in WLIV after it went on theair, and the Commission expressly refrained from 
aoe the trafficking issue “. . . as it relates to the Livingston station (WLIV)”. (R. 
1126). 
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that date. for practical purposes Crowder had no further connection with 
the broadcasting business until late 1961 when he requested permission to 
build WXXL in Harmman. 

What he did do was purchase in September, 1956, a soft drink bottling 
plant in Livingston. The business was operated then as it is now with a 
local manager. In 1958, Crowder enlarged the plant. While he acted as 
his own “building supervisor”=> in addition to his manager he had a con- 
struction foreman and crews doing the work. The Commission finds such 
supervisory activity inconsistent with Crowder’s 1955 ill health caused by 
the WDEH employment situation. While it is difficult to follow, the Com- 
mission seems to say that Crowder must have lied about his ill health be- 
cause after he sold WHBT and WDEH he bought a bottling plant business. 
Thusly. it states: 

As further indication that the sale of the station (WHBT) was 
not in fact required by ill health, Crowder at the same time 
(when he sold WHBT) bought a soft drink bottling plant in 
Livingston which he personally supervised, spending the mid- 
week in Livingston” (R. 1122) 

It would appear that the Commission feels that if Crowder had be- 
come ill in 1955 because of broadcasting problems, he necessarily would 
have been ill enough to preclude his occupation in any form of business activ- 
ity. This is illusory logic. Indeed. if. as the Commission appears to insist, 
Crowder needed corroborative medical testimony to support his evidence of 
ilIness. the Commission surely is in need of such medical opinion to support 
its diagnostic determination. It seems soundly reasonable that Crowder was 
in a far better position in 1955 to assay the state of his health at that time 
than is the Commission in 1967 to speculate about it—particularly without 
any showing of Commission expertise in the medical field or, lacking that, 
medical corroboration. 


By 1961, Crowder had been out of the active radio business for five 
years—since September, 1956. Harriman still had only one broadcast sta- 


53The words “building supervisor” were Folkways counsel’s words, not Crowder’s. 
Crowder said “more or less” in response to a question as to whether he acted as his 
own “building supervisor”. When asked if he supervised the foreman of the crews, 
Crowder answered, “Well, if you call it supervision, I guess I did”. To read into this 
strenuous Crowder action is undue emphasis resulting in distortion of the contextual 
meaning of this testimony. (Tr. 300-301, 343-346). 


544+ the same time” is plainly erroneous. Crowder sold WHBT in July. He 
bought the soft drink business in September. “Mid-week” is significant. Crowder was 
at his soft drink plant only part of each week. 
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tion and the county in which it is located had but one other. Crowder 
still owned 100% of the billiard parlor building and two-thirds of the bil- 
liard parlor “business”. He still owned the bottling plant. His five-year 
absence from broadcasting had resulted in improved health. He still lived 
in Harriman (as he does today), and he felt that its residents should enjoy 
the benefit of choice between local radio facilities. On October 4, 1961, he 
requested Commission permission to construct WXXL in Harriman to be op- 
erated with a power of 500 watts. This is the application which today, 
more than six years later, is still in issue. 


VI 


Crowder’s 1965 Response to Commission Request for Supplemen- 
tation of His Earlier Statement That Ill Health Motivated His 1956 
Withdrawal from Broadcasting in Harriman and Sweetwater Is Not 
Susceptible to an Interpretation of Il] Health Commencement in 
1956. 


On December 10, 1962, the owner of the only Harriman broadcast 
station (Folkways) urged the Commission to deny the Crowder application 
or to set it for hearing. Among other things, Crowder’s responsive plead- 
ing filed on January 8, 1963, explained to the Commission that he retired 
after consulting his physician from active participation in radio more than 
five years earlier because of his health. He did not explain when he be- 
came ill or why. There the matter rested without Commission action until 
December 17, 1965. On that date, the agency wrote to Crowder, stating: 


“In your opposition (to the Folkways Petition to Deny) you 
state, inter alia, that you sold your two radio interests in 
1956 because of ill health: however, our records indicate’ 
that at about that same time you were a party to an appli- 
cation for a construction permit for a standard broadcast 
station in Livingston, Tennessee, in which you were listed 
as a 50% partner and proposed general manager. In view of 
the apparent inconsistency between the statement referred 
to above and the representations contained in the two appli- 
cations for assignment of license and in the application for 
Livingston, you are requested to supplement your opposi- 
tion pleading with a further statement concerning this mat- 


55 Under Folkways. WHBT operates with 5,000 watts power. The other Roane 
County station is WRKH in Rockwood. which operates with 1,000 watts power. Har- 
riman has a population in excess of 10,000. Roane County’s population exceeds 41,500. 
Power-wise, at least, WHBT is the county’s dominant station. 


56 . 
It made many allegations (See Footnote 4, supra) in support of its effort to 
maintain monopoly status. 
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ter. Such supplemental statement should be served upon 
the petitioners and their counsel, if any.” (R. 309) 

Counsel for Crowder prepared the “Supplemental Statement”, phras- 
ing its contents for C rowder’s affidavit>” The document dealt with two 
matters. Crowder’s health when he sold WHBT and WDEH in 1956 and the 
General Managership proposal contained in the WLIV application filed that 
same year. As to the former, it was stated: 

“In 1956, Mr. F. L. Crowder owned two broadcast properties, 
one in Sweetwater and the other in Harriman, Tennessee. His 
health became such that he could no longer continue in the 
day-to-day active operation thereof, and for that reason both 
stations were sold in that year. It was his intention then to 
withdraw from such activity, and the Commission was so in- 
formed. 


“In sum. because of the then state of his health Mr. Crowder’s 


last operational activities upon a routine basis in the broadcast 
field occurred in 1956 before he disposed of his interests in 
the Sweetwater and Harriman stations.” (R. 311) 


The Commission now interprets this language as indicating that Crowd- 
er’s illness commenced in 1956. An objective reading of the pertinent lan- 


guage does not permit such an interpretation. It was intended simply to 
indicate that Crowder sold WHBT and WDEH in 1956 because of illness, 
not that his illness commenced in 1956. 


During the hearing, Crowder testified as to when his illness started 
and why. Simply because he placed WHBT and WDEH on the market for 
sale in June, 1955, did not solve his employee problem at WDEH in Sweet- 
water. It continued throughout 1955 and at least into 1956. Foster, one 
of the two less than satisfactory WDEH managers, had a year’s contract 
which Crowder to his credit honored. Foster did, in fact, stay with WDEH 
through 1955. The statement of Smith made in the 1956 WDEH assign- 
ment application confirms unquestionably that this was the case. 


The second facet of the 1965 supplemental statement explained that 
Crowder’s brother-in-law McCoin wanted him to join in the Livingston ap- 
plication with a fifty per cent interest.° Crowder agreed to do so provid- 


57 The words used in the Supplemental Statement from which the Commission in- 
fers Crowder said therein that he became ill in 1956 are the words of counsel, not 
Crowder. This in no way, of course, relieves Crowder of the responsibility for the con- 
tent of the statement. However, the specific phraseology upon which the Commission 
has seized was not intended to represent commencement Of illness in 1956. To read it 
so makes it contrary to all other record evidence. 
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ing McCoin understood that Crowder would act as General Manager (super- 
vision) only in the preparation of the application and during pre-air opera- 
tional stage after construction permit grant. Thusly, Crowder would retain 
legal and engineering counsel, would prepare the application for permission 
to construct, would prosecute the application (he filed an amendment there- 
to), and after grant of the construction permit would obtain broadcast equip- 
ment and construct the station. After that, Crowder would do nothing ex- 
cept to give occasional advice to McCoin upon request. McCoin. as station 
manager would head the station on a day-to-day operational basis. Crowd- 
er told the Commission that use of the term “General Manager” with re- 
spect to him in the WLIV application was not intended to deceive or to 
confuse, and that those words did describe accurately his responsibilities 
before WLIV went on the air. (Crowder affirmed these statements com- 
pletely during the hearing.) (Tr. 245-247, 1485-1487. 1514) 


The Commission was satisfied that the apparent inconsistency about 
which it had inquired on December 17, 1965, was not a misrepresentation 
It granted Crowder the construction permit for WXXL on January 12, 1966. 
stating in pertinent part that: 


“Since there appeared to be an inconsistency between Mr. 
Crowder’s representations in 1956 and in his opposition’ 
pleading (to the Folkways petition). which was not explained 
in the application before use, Mr. Crowder was requested 
to supplement his pleading in this respect, and has done: so. 
All of the parties have been given an opportunity to respond 
and have done so. As a result of these recent filings. it is 
now clear to us that the inconsistencies are more apparent 
than real. Mr. Crowder did not state in 1956 that illness 
was the reason for withdrawing from the broadcast business. 
but his later statement to this effect is not inconsistent with 
the reason given in 1956 and accepted by the Commission 
which was that he wanted to quit the broadcast business in 
Harriman and Sweetwater. His explanation concerning the 
application for Livingston in that same year and the repre- 
sentation that he would be ‘general manager’ is also not in- 
consistent, in the light of his later explanation of the lim- 
ited duties of that position. Accordingly. we find that ‘no 
question of misrepresentation had been raised warranting a 
hearing on the application.” (R. 328) 


S8gince the cost of the station thus would be shared equally by McCoin and 
Crowder, McCoin’s desire to have Crowder join him as a 50% partner is understandable. 
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At the time of this grant, the Commission had available to it the com- 
plete chronology of Crowder’s ownership interests and activities in WHBT 
in Harriman. WDEH in Sweetwater. and WLIV in Livingston. It had in its 
files the McCoin-Crowder application to construct WLIV at the times that 
it received and granted the 1956 applications to assign the WHBT and WDEH 
licenses. It knew from A. D. Smith’s 1956 statement in the WDEH assign- 
ment application to WDEH. Inc., that Crowder had employee problems at 
the Sweetwater station and that those problems “had a very bad effect fi- 
nancially on WDEH™ (R. 1089). It knew that Crowder’s health motivated 
his desire to withdraw from boradcasting in Harriman and in Sweetwater, 
and that Crowder had stated in those respective 1956 assignment applica- 
tions that his purpose was to so retire. It knew what Crowder meant by 
the use of the term “General Manager” in the WLIV construction permit 
application. and it knew the limited duties Crowder performed in that ca- 
pacity as well as when such duties were performed. From the financial data 
in its files. it knew that from the 1956 sales of WHBT, WDEH and the 1964 
sale of his interest in WLIV Crowder made an aggregate gain of $133,805 
over an eighteen-year period (calculated upon the basis of sales prices less 
depreciated asset values). It knew that both WHBT and WLIV were prof- 
itable. and that WDEH was not. It knew that McCoin instigated his pur- 
chase of Crowder’s fifty per cent interest in WLIV, and that McCoin a year 
later (in 1965) sold WLIV for $130,000 (making $15,000 more on Crowd- 
er’s interest than he had paid Crowder for it the year before). It knew 
that McCoin signed and filed every WLIV application and report after that 
station went on the air, including the 1956 license application. The Com- 
mission with full knowledge of all these matters granted the WXXL appli- 


cation.” 


Perhaps s illustrative as any of the Commission’s misreading the rec- 
ord in this case is its statement in the agency decision that: 


“Finally, at the same time (sale of WHBT in 1956) Crowder 
also entered into a partnership in a new station in Livings- 
ton representing to the Commission that he would be its 
general manager. We are now told that the latter represen- 
tation was incorrect, and that his participation in the Liv- 
ingston station was therefore not inconsistent with the ex- 
planation (ill health caused by employee problems at WDEH) 


5 IAs always, Crowder did not request an extension of time within which to com- 
plete construction. He built WXXL, and the people of Harriman were given a choice of 
local stations in August of 1966 when WXXL commenced broadcasting. That choice 
has been denied them since August 31 of this year when WXXL was forced to discon- 
tinue broadcasting by Commission order. 
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given for the sale of WHBT and WDEH. We cannot permit 
an applicant thus to decide as it suits his purpose which of 
his inconsistent representations we are to believe.” (Empha- 
sis supplied (R. 1122) 

But this is precisely the same matter about which the Commission in- 
quired of Crowder in its letter of December 17, 1965. On the basis of 
Crowder’s response in his Supplemental Statement, on January 12, 1966, 
it found the alleged inconsistency to be “more apparent than real” and 
granted the WXXL construction permit Crowder had requested. ‘On the 
same facts upon which the Commission found no inconsistency in 1966, 
in 1967 it finds to the contrary. Its explanation that it is mow told 
those facts for the first time during the hearing directly contradicts its own 
files which contain Crowder’s 1965 Supplemental Statement in which those 
facts are set forth. Furthermore, the agency is wrong when it states that 
“at the same time Crowder . . .” entered into the Livingston partner- 
ship vis-a-vis his sale of WHBT. (R. 1122). The Livingston partnership 
application was in the Commission’s files as early as January 23. 1956. 
The application for permission to sell WHBT was not filed until May 10, 
1956. 

Vil 


The 1955 Placement of WHBT and WDEH on the Sales Market 
Was Motivated by Crowder’s Ill Health Caused by the Employee- 
Created Financial Condition of WDEH. 


Hearing commenced on May 8, 1967. and continued for all or part of 
eleven days. Primarily, three “new” bits of evidence (evidence other than 


69The Examiner’s comments upon “inconsistency” are worth noting. He said. 
“Now, inconsistency in itself is not an actionable vice, any more than consistency is 
uniformly a virtue: as is well known, consistency has been called both a jewel and the 
hobgoblin of little minds.” (R. 1111) He went on to state that “The age of this 
case is an immediate barrier to any confident decision that Crowder deliberately tried 
to mislead the Commission”. and he refused to condemn Crowder for representations 
made so long after the event (even assuming that the Commission's view of them is ac- 
curate) to which they refer, and which may be a mistaken reconstruction ‘of an earlier 
motivation. During the hearing, Crowder was first called as an adverse witness by his 
opponent Folkways. That examination lasted, except for a few minutes, for a full day. 
His direct and cross-examination took another two full days. Hence. for the majority 
of three full trial days Crowder was under intensive and vigorous questioning concerned 
in the main with events which occurred as early as 1946, dealt with 1950, and concen- 
trated on 1955 and 1956, including inquiries probing his reasons or purposes for his 
actions over the span of years from 1946 through 1967. The Examiner, of course, was 
present during the entire hearing process, and being so was in a position to evaluate at 
first hand the questions and responses in context and manner. Presumptively, it was 
for this purpose, at least in part, that this Court once remanded the case ‘for trial. 
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that contained in the Commission’s files since before its January, 1966, 
WXXL grant to Crowder) were introduced. One such was fixing the approx- 
imate point in time that Crowder decided to sell WHBT and WDEH. 


Since he had no independent recollection of the date. Crowder stated: 
“| will tell you what I will do. I will be willing to take Mr. Marshall’s state- 
ment. 1 will take that for the record”. (Tr. 213). He did so, and the date 
of the Marshall contact by Crowder was thusly fixed. The Crowder-broker- 
age media contracts whereby Crowder placed both WHBT and WDEH on the 
market both were dated June 22, 1955. Crowder determined that his deci- 
sion to sell the stations was made the week before. 


Secondly. Crowder explained the cause of his 1955 illness thusly (Tr. 
1483-1484): 


“Q. Why did you sell it (WDEH)? 

A. It will tell you on the form—I don’t remember the num- 
ber—to transfer the license; I wanted to get out of radio busi- 
ness. 

Q. Why did you want to get out of radio? 

A. May I go back to the time we went on the air? 

Q. Yes, indeed. 

A. Well sir, I hired a gentleman, as I recall his name was 
Lee. as sales manager of the radio station. 

Q. Which one? 

A. WDEH. | will have to say he did a good job before 
we went on the air: he did a good selling job before we went 
on the air: the billings were about $5,000 a month, but in 
about three or four weeks I noted we started losing custom- 
ers; he quit the advertising business and, naturally, I check 
to see what the trouble was and I learned the gentleman was 
more interested in the secretary than the radio station, so I 
had to dismiss him. 

I, in turn, employed another gentleman and he was all 
right for two or three weeks but then he got involved in 
local politics. Anyway, unbeknownst to me, he took sides, 
opposed the City officials. We lost some more customers. 

The station kept going down, going down. So in about 
three months, frankly, I was a nervous wreck. I decided to 
sell my radio station and get out of the radio business.” 


51 This is wholly consistent with the 1956 statement of Mr. Smith contained in 
the assignor’s portion of the WDEH assignment application from Crowder to WDEH, 
Inc., supra. It is also consistent with the 1956 reasons or purposes Crowder gave for 
selling WDEH and WHBT; i.e., that he wanted to withdraw from radio in Sweetwater 
and Harriman at that time. 
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At this point, then, the Commission knew that Crowder became ill in 
1955 because of employee difficulties with WDEH which created a consist- 
ently losing operation, and it knew that Crowder had placed both WHBT 
and WDEH on the market in 1955. It doubtless realized the latter fact 
from its files as well since the first assignment application to sell WDEH 
was filed on February 4, 1956. 

VIII 


The Commission in Finding Credible Burn’s Testimony of Alleged 
1957 and 1961 Conversations with Crowder Failed To Consider 
that Such Testimony Is Not Consistent with Its Own Files or 
with the Testimony of Another Folkways’ Witness, that Burn 
Was an Evasive and an Admittedly Biased Witness, that His Mem- 
ory for Much More Recent Events than the Alleged Crowder Con- 
versations Was Less than Accurate, and that He Misrepresented His 
Stock Interest in and Management Positions with the Crosthwait 
Dominated Company Which Owns Radio Station WOVE in Welch, 
Virginia. 


Thirdly, in a further attempt to fix an “intent” to traffic in Crowder’s 
mind more than a decade before the 1967 hearing, Folkways utilized the 
testimony of one Harry Burn,® the presiding head of the First National 
Bank and Trust Company (a commercial banking institution with ‘main of- 
fices in Rockwood and branches in Harriman and Kingston). This bank 
filed, simultaneously with Folkways in 1962, a petition to deny Crowder’s 


62 as in all such applications then and now, a part thereof as an exhibit is the 
contractual agreement between buyer and seller as to the assets to be assigned, the 
terms, non-compete understandings. and the like. As a practical matter. such contracts 
require negotiation, and such give and take occurs generally before either the proposed 
assignor or assignee undertakes the task of completing the necessary assignment of ap- 
plication form. All this takes time, making it rather obvious that in the case of this 
WDEH assignment application, which contained a purchase contract dated January 18, 
1956, negotiations between the two parties must have started at least weeks, before the 
contract date. This would place the market date back to 1955. 


63The Commission seemingly discounts Burn’s testimony as being of decisional 

significance in its evaluation labors, but nonetheless after a full recitation thereof, it re- 
fuses to discount it, saying “Although the record shows that Burn was not a disinterested 
witness, since his bank still held a WHBT note which it had purchased from:Crowder, 
and had opposed Crowder’s application . . ., it does not follow that his testimony must 
be rejected on that ground, for the facts taken as a whole are consistent with Burn’s 
testimony”. (R. 1126). Burn had much more reason to favor Folkways that this Com- 
mission statement would indicate. For example, Burn is a current business partner of 
Crosthwait (Folkways’ principal stockholder) in another radio station business in West 
Virginia. He is also a lender of funds (via his bank) to Crosthwait personally, ante. 
Crowder never favored Burn with his banking business. 
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WXXL application which the Commission dismissed for lack of standing. 


Burn testified that before he had any business dealings with Crowder, 
he knew him “socially, casually”. (Tr. 370). About fifteen years ago, 
Burn’s bank leased space to WHBT (then Crowder owned) for a remote 
studio in Rockwood. (Tr. 369-370-377). Burn did not remember the term 
of the lease. (Tr. 377). He stated that he saw Crowder in the bank build- 
ing (in Rockwood) every few days and “. . . visited with him occasionally, 
more socially than business, of course, but I kept contacts with him”. (Tr. 
378). He considered himself “. . . a friend of Mr. Crowder’s . . . he is my 
customer”. (Tr. 432). (Although the point was in dispute, Burn produced 
no bank records or documents which would indicate that Crowder ever was 
a “customer” of Burn or his bank.) He also testified that in the last ten 
years he guesses he has had conversations with Crowder twenty times, and 
that one such conversation occurred “*. . . in April or May of 1957... in 
the front lobby of the bank (in Rockwood) . . . in the morning about 10 
o’clock”. (Tr. 379, 431). During this conversation, so said Burn, Crowder 
told him that “you could not make money on radio stations through oper- 
ations, that you made money on radio stations by getting a license, build- 
ing a good volume of gross income, by implication anyway, you had to, to 
do it, through a subsidy, and then selling the station”. (Tr. 379).% It was 
during this conversation, Burn testified, that Crowder referred to McMinn- 
ville, Tennessee, as an example of “. . . virgin territory, a small town that 
had no station, to get you a license and franchise and, as I say, build it up.” 
(Tr. 380).% 


“4This conversation, according to Burn, occurred in 1957. Yet in 1955, WHBT 
under Crowder’s operation made a net profit before taxes of $18,090.71. WLIV, under 
McCoin, was grossing sufficient monies to pay to Crowder from $5,000 to $6,000 an- 
nually for doing little (McCoin also was drawing this amount plus a salary for managing 
the station). It will be recalled also that in 1954, on the advice of his accountant for 
tax purposes pertinent to ordinary income (not capital gain), Crowder converted his ra- 
dio holdings from corporate form to himself individually. 


5 at the time of this alleged 1957 conversation, McMinnville had been enjoying 
its station WAKI since 1947. This community’s second station (WBMC) went on the air 
on May 1, 1955. Crowder knew this. He testified that “McMinnville, Tennessee, has 
two radio stations . . . one (of which) was constructed before the one at Harriman 
talking about WHBT virgin territory”. (Tr. 1502). Burn also stated that this conversa- 
tion with Crowder occurred when the Rockwood station (WRKH) was started by “some 
financial interests from McMinnville” and “about that time . . . Crowder was either sell- 
ing or negotiations had some existent status (to sell) WHBT, and I believe the new station 
at Sweetwater” (WDEH). (Tr. 378-379). The Rockwood station was placed on the air 
on May 12, 1957. Crowder had sold both WHBT and WDEH the year before. The 
Commission fails completely to evaluate this obvious Burn memory fault. 
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Sometime after December 10, 1962, (the date Burn’s bank filed its 
petition to deny Crowder’s WXXL application), Burn, according to Burn, 
had another conversation with Crowder about the radio business. Therein, 
said Burn, Crowder explained to Burn that Crowder filed for Harriman (in- 
stead of “virgin territory”) because WHBT under Folkways’ management 
«“___ would ultimately create a serious financial problem and that he 
(Crowder) wanted WXXL to be in position to fill the void.” ( R. 1125). 
Crowder allegedly said he felt this way mainly because of tube cost at 
WHBT and the change of WHBT “on the dial”. (Note Burn’s attempts to 
lend credence to his testimony with false representations as to the WOVE. 
Inc., minutes and Mrs. Crosthwait’s “office” in that company, ante). Burn 
admitted that at any of the conversation with Crowder to which he testi- 
fied no one was present except the two of them. (Tr. 378, 380. 382). 


Crowder several times emphatically denied that he had made the state- 
ments to which Burn referred, or that he had ever talked to Burn about his 
views on radio station ownership. For one example, he testified in response 
to a question by Folkways’ counsel as follows: 


“Q. As the reasons given for selling stations, I put it to 
you, sir, that the reason you sold the stations here involved 
was in furtherance of a plan you had previously adopted 
and, in fact, discussed with Mr. Harry Burn was that the 
way to make money in radio stations was not by operating 
radio stations, but by building the ratings up and selling 
them, was that not the reason? 

“A I deny that 100 percent.” (Tr. 351). 


Crowder also testified as to his relationship with Burn, stating (Tr. 1494- 
1495): 


“A. Mr. Bilger. I have had two business dealings™ with 
Mr. Burn in my life. That was in 1953 when I signed the 
lease for the studios and in 19 __, I mean 1961, when Mr. 
Crosthwait called me to the Rockwood bank, he wanted ‘to 
get that note I held on WHBT. and that is my business deal- 
ings with Mr. Burn, and Mr. Burn is not a friend of mine. 
He is not my banker. We don’t attend the same church. 
Politically, we are on different sides of the fense. (Empha- 
sis supplied). 


This phraseology is of considerable importance. The Commission views this as 
meaning that Crowder testified “. . . categorically that he met with or talked with Burn 
only twice in his entire lifetime, once when he signed the lease for the remote studios 
in the 1950's, and again in 1961 when he sold his WHBT note to Burn’s bank.” (R. 
1126). 
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When I was called to the bank that day (the day in 1961, 
the Crowder-held note from his sale of WHBT in 1956 was 
bought by Burn’s bank). that is the first time I had seen 
the man (Burm) in five years. 

& a * 

Q. I don’t know if the record is clear on this or not. 
How frequently. since 1956, have you spoken with Mr. 
Bum? 

A. Mr. Bilger, as I told you a few minutes ago, from 
1956 to the day I met Mr. Crosthwait in Rockwood (1961) 
was the first time I had seen the man in five years. 

Q. Now, after you met him in Rockwood, when he 
bought the note about which you talked, up until today, 
have you had any conversations with Mr. Burn? 

A. I have not. No, sir. As a matter of fact, I have seen 
the man twice since 1961, and once was at a political meet- 
ing in Harriman I spoke to him, just ‘Howdy, Mr. Burn,’ and 
that was it. The other time was in this room. 

Presiding Examiner: His statement that he tried to keep 
up his contacts with you — and I am paraphrasing — what 
about that? 

A. I don’t know anything about any contacts, your 
Honor. AsI say, Mr. Burn is not a friend of mine and had no 
reason to contact me.” (Tr. 1499-1500).°7 


Crowder explained in response to an inquiry by the Examiner that the 
political meeting (apparently non-partisan) at which he met Burn was one 
wherein the Tennessee Governor and its senior Senator were present (Tr. 
1500-1501). Crowder also testified that he was at the WHBT remote stu- 
dio in Burn’s bank on one occasion during “the actual conduct of a remote 
broadcast” from that location (emphasis supplied). (Tr. 171 1). In short, 
other than once leasing remote studio space in Burn’s bank building in 
1953 and the Burn purchase in 1961 of the WHBT note (ante) Crowder 
had utterly no relationship with Burn — social or otherwise. 


The foregoing paragraphs recite the nub of the difference between the 
testimony of Burn and Crowder as to events which occurred many years 
before the 1967 hearing. The Commission apparently has chosen to accept 


57-the Hearing Examiner found that Burn’s “. . . professions of friendship for 
Crowder are suspect in light of his (Bur’s) testimony”. (R. 1109). 


68-These words also are of importance in view of the Commission’s interpretation 
of the record as to the number of times Burn and Crowder have met and talked. (See 
Footnote 66, supra). 


45 


at face value Burn’s recitations.” The Hearing Examiner, on the other 
hand, believes that: 


“_. the chances are that on closer inspection the details 
are too well remembered for credibility by one of the sup- 
posed speakers (Burn), and that his recollection is so selec- 
tively retentive as to impugn the value of the specific testi- 
mony. Thus, if Burn is to be exposed to the same niggling 
inspection to which Crowder has been subjected, it may be 
observed that he had an imperfect memory of his own im- 
mediate affairs (interest in WOVE), but gave what purported 
to be veristic accounts of the Crowder talks down to details 


of station authorization. 
* * * 


Burn would have Crowder stand on the same level as a cor- 
porate raider continually on the prowl, as if Crowder made 
if a practice to acquire and sell out of hand. But in light of 
Crowder’s actual experience, the alleged vaunting of his buc- 
caneering tactics could only be regarded as a pathetic exag- 
geration”. (R. 1110). 


Who is this man who has such an exceptional memory for long past 
events which for him at the time of alleged occurrence must have been 
only casual at best, but who is unable to remember more recent events 
which relatively are of greater personal significance to him? This question 
bears answering. 


Harry Thomas Burn has lived in Rockwood, Tennessee, for some six- 
teen years. His principal occupation is banking. Although he maintains a 
law office in his bank building in Rockwood, he does not practice the law. 


He and his family control the First National Bank and Trust Company, a 
commercial banking institution with principal offices in Rockwood. 


Burn’s bank has never been used by Crowder nor has it loaned one 
penny to Crowder or to any enterprise in which Crowder had an. interest, 
although Burn referred to Crowder as his “customer”. In 1956, however, 
his bank did loan funds to the individuals who purchased WHBT from 
Crowder, Burn testifying that “. . . during the time that those two men 


69 although the Commission recognizes that Burn is “. . . not a disinterested wit- 
ness” and that Burn “was vague as to the date of the principal conversation in which 
he says Crowder expressed his philosophy of buying and selling stations”, it also con- 
cludes that Burn’s testimony “*. . . cannot be wholly rejected ...”. (R. 1126). The 
agency, however, wishes it to be clear that Crowder failed to carry his burden without 
regard to the Bum testimony. Whether this means that the Commission disregarded 
the Burn statements in its decisional process or accorded to his testimony some deci- 
sional significance is not ascertainable from the agency’s opinion. This lack of clarity 
places an unfair burden upon Crowder inasmuch as he must try to guess the Commis- 
sion’s total reasons for the decision it reached. 
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(Messrs’ Snow and Tubbs) were the essential stockholders (of Folkways) I 
had financial dealings with them™. (Tr. 384-385). (Note Burn’s use of the 
term “financial dealings” vis-a-vis Crowder’s use of the term “business deal- 
ings” — see footnote 66, supra). Burn knew Crosthwait some years before 
Crosthwait came to Harriman as an employee (assistant manager) of Folk- 
ways in 1957 (Folkways then was owned by Snow. McDaniel and Tubbs). His 
bank had loaned funds and advanced lines of credit to Crosthwait in order 
for Crosthwait to purchase 100% ownership of Folkways.” Over the years 
since 1960. Burn’s bank has continued to lend money to Crosthwait and 
has twice refinanced Folkways since 1961, advancing between $50,000 
and $60.000 to Crosthwait and his associates. Folkways’ present debt to 
Burn’s bank is in excess of $23,000. and that bank is committed to lend 
Folkways up to $15.000 more to construct an FM station in Harriman. In 
1961. Burn’s bank petitioned the Commission to deny Crowder’s applica- 
tion for WXXL in Harriman. Bur bluntly admitted that he wanted to 
prevent the establishment of WXXL in Harriman because, as a lender of 
money to Folkways. he wanted to protect it from competition.7/ (Tr. 383, 
392. 400-401. 405-408. 444. 465. 475) 


Burn also is in the radio business with Crosthwait. Not only has his 
bank loaned money on a personal basis to the principals of WOVE, Inc., to 
acquire Station WOVE in Welch, West Virginia, and assisted the corporation 
itself in its financing. but Burn is the second largest stockholder in that en- 
tity. (Crosthwait owns 68-2/3 interest and Burn holds 16-2/3.) Burn is also 
the corporation’s secretary-treasurer and is a director. He has held such 
offices and ownership interest since the company was formed in 1963. (Tr. 
408. 410-411. 413-418. 430. 439. 440-443, 475) 


Burn’s interest in Crosthwait and Crosthwait’s enterprises as set forth 
above is not now disputed, being for the most part contained in the Com- 
mission’s files. Yet, the agency ignores the closeness of the Burn-Crosthwait 
association and its ramifications over the years, choosing to rest its rather 
bland statement that Burn is not a disinterested witness upon two other 
factors: 

“Although the record shows that Burn was not a disinterested 


witness, since his bank still held a WHBT note which it had 
purchased from Crowder, and had opposed Crowder’s appli- 


70 Burn denied that he loaned money to Crosthwait to buy WHBT. Crosthwait, 
however, testified that he had done so. This was one of several inconsistencies between 
the narrations of Burn and Crosthwait, both Folkways’ witnesses. (Tr. 388, 785) 


71 Burn also was opposed to the establishment of WRKH in Rockwood. (Tr. 432- 
433) 
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cation, it does not follow that his testimony must be Tepes 
on that ground...” (R. 1126). 


The Commission accepts at face value Burn’s testimony, except for 
stating that Burn was “vague” as to the date of the principal conversation 
in which he says that Crowder expressed his philosophy of buying and sell- 
ing stations (Burn fixed this date as February or March of 1957 in the bank 
building lobby in Rockwood at 10 o'clock in the morning). In doing so, it 
failed to consider Burn’s persistent evasions and indisputable inaccuracies. 
It did not take into account, for example, that Burn testified Crowder ap- 
proched him in 1957 to sell the purchase money note Crowder had held 
since he sold WHBT to Snow and Tubb (in the corporate identity of Folk- 
ways) in 1956 (Tr. 385-386). Crowder testified that this simply was not 
so, that he was perfectly happy to hold the note, that in 1961 Crosthwait, 
as the principal stockholder of Folkways, asked him to bring the note to 
Burn’s bank for purchase by the bank, that since the note had a right of 
pre-payment clause running to Folkways he had no choice but to sell the 
note, and that he and his wife met Crosthwait in Burn’s bank in Rockwood 
where that transaction was accomplished. Contradicting Burn, Crosthwait 
confirmed Crowder’s testimony in every detail. He testified that he had 
instigated the note purchase in 1961 by contacting Crowder to ask that 
Crowder release the note upon payment, that he did ask Crowder to meet 
him at Burn’s bank for that purpose, and that Crowder did so. Burn had 
also denied that Crosthwait was present in the bank when the note was 
purchased from Crowder.” (Tr. 399, 777-787, 1257-1258, 1495-1497) 


As the Examiner found, Burn had a selective memory. While he re- 
called with relative preciseness two alleged conversations with Crowder said 
to have occurred in 1957 and in 1961, he did not remember: 


1. That his bank bought the WHBT note from Crowder in 1961 (the 
actual date was May 2, 1961) (Tr. 389): 


“Q. When did you purchase the note? 
. About 10 years ago. 
. In 1961, wasn’t it? 
. That would be six years ago. 
. It would be. 
. The record will speak for itself.” 


72 : : 

The note was generating $835, plus interest, monthly for Crowder, and pay- 
ments had always been made regularly. This too would seem to be corroborative of 
Crowder’s testimony that he did not try to sell the note to Burn’s bank and did so only 
because Crosthwait invoked the prepayment clause. Further, since Burn ‘was not 
Crowder’s banker, it would seem strange that Crowder would try to sell the wisest note 
to Burn in any event. 
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2 That the face value of the WHBT note was $70,000 (Tr. 386, 391): 


“Q. And did you buy the note, then discount the note di- 
rectly from Mr. Crowder? 
A. Yes. 
Q. What was the discount price? 
A. Well. of course, the loan I took at its face value and 
it was between 20 and 25 thousand dollars. 
x = = 
Q. Is it not a fact, Mr. Burn, that the face value of the 
note was $70,000? 
A. $70,000. 
. Yes. 
A. And it had been paid down to $23,000. 
_ I am asking you if it is not a fact it was $70,000. 
. I don’t recall.” 


3. That he is (and was from the beginning in 1963) a director of 
WOVE. Inc., the licensee of WOVE, Welch, West Virginia, the Crosthwait 
corporation (Tr. 408): 


“Q. Are you a director (of WOVE, Inc.)? 
A. I don’t think so. I may have been to start with but on 
on account of self-dealing, I don’t think I am a director 


” 


now. 


4. That he is (and was from the beginning) an officer of that company 
(Tr. 408): 


“Q. Are you an officer? 
A. No, I don’t know that I ever had stock in my own 
name.” 

6. That he still holds the stock certificates and is still in fact the 
owner of the stock in WOVE, Inc., that the certificates represent”? (Tr. 408- 
409): 

“Q. Did you have the stock in someone else’s name? 

A. My son may own stock in it. 

Q. Does he? 

A. I think so. 
Q. How much does he own? 
A. Whatever the 17 percent is. 

* * * 
Q. Is it your testimony that your son owns stock in it 
and not you? 


73The Commission’s files show that he owns 16-2/3%. 
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A. | think that is correct. I think the stock is in his 
name or at least part of it. 

Q. Did you pay for it? 

A. Yes.” 


Even when shown a portion of the Commission’s WOVE files dated 
August 2, 1963, in which Burn certified a copy of the WOVE, Inc., by- 
laws as its ‘duly elected secretary-treasurer”, Burn continued his misrepre- 
senations, saying (Tr. 410): 


“A. This was entirely correct at the time. 

Q. Thank you. 

A. Wait a minute. Let me finish. 

Presiding Examiner: That was dated August 2, 1963. 
What is the situation now? 

A. Mrs. Crosthwait is the secretary. 

Presiding Examiner: You are no longer an officer, as I 
gather. 

A. That is correct. 

Presiding Examiner: — or a director in WOVE, Inc.? 

The Witness: I don’t know about being a director, but I 
don’t think so. The reason I severed my connection was 
that if I ever wanted to loan money to them I couldn't loan 
it and be a director.” (emphasis supplied). 


Burn persisted in his evasiveness. He continued to testify, when shown 
the Commission’s file pertaining to the WOVE assignment of license appli- 
cation received by the agency on August 22, 1963, as follows (Tr. 411): 


“Q. You are listed (therein), are you not, as secretary- 

treasurer of WOVE, Inc.? 

A. I was at the time of the organization (1963). 

Q. You are also listed as a director. 

A. Yes, I was then. 

Q. You are also listed as holding 16 and 2/3 percent of 
the stock. 

A. I said 17 percent a while ago. 

Q. Does that record say 16 and 2/3 percent? 

A. It does. 

Q. If I am misstating anything, you are looking at the 
table (in the Commission’s file), you correct me. 


74 . <n 2 : “ 

As will be seen ante this is a direct misrepresentation. The fact is that Bum 
was a director of WOVE, Inc.. from its inception and has held the office of secretary- 
treasurer from that date to this. Furthermore, he at no time divested himself of his 


original stock interest in that company, his representations of giving his stock to his 
son notwithstanding. 


A. The only thing. this is the story as of that date (Au- 
gust, 1903) and it is not correct as of now.” 


Finally. Burn began to change his testimony, but only as to his stock 
ownership and his directorship. He admitted that he still owns his 16-2/3 
share of WOVE. Inc.. and that he is still a director. As to his officership, 
however, he still insisted that Mrs. Crosthwait occupied the secretary-treas- 
urer position Burn once held (Tr. 414-415): 

~Q. Has there been any change in your status as an offi- 

cer of this company (WOVE, Inc.) since August 22 (1963)? 

A. | am not secretary-treasurer, Mrs. Crosthwait is. 

® * cd 

Presiding Examiner: On what do you base your belief 
that you are not now an officer of WOVE, Inc.? 

A. Because I have seen certified minutes of meetings 
signed by Mrs. Crosthwait as secretary.” (Emphasis sup- 
plied).* 


Later during his testimony, Burn again referred to the election of 
Mrs. Crosthwait as the secretary of WOVE, Inc. (Tr. 439-440):” 


“Q. Did there come a time when Mrs. Crosthwait was 

elected to the position of secretary of the corporation? 

A. Yes. 

Q. Do you recall when that was? 

A. No. The minute book will show it. That is in Welch, 
West Virginia. 

Q. I understand. And you don’t know who would have 
taken the position of treasurer of the corporation? 

A. No, unless Mr. Crosthwait did.” 


75this is a second direct misrepresentation, and is still another illustration of 
Burn’s inclination to lend veracity to an untruth by reference to what would appear to 
be a supporting event or incident. Burn did the same thing when volunteering his reason 
for not being a WOVE, Inc., director. See Footnote 74, supra. 


76 During a luncheon recess, counsel for Folkways in his office showed Burn “. .. 
some file copies of WOVE, Welch, West Virginia”. In connection with his testimony 
that he had seen WOVE minutes signed by Mrs. Crosthwait as secretary of WOVE, Inc., 
Burn testified after the noon hour that “[ was confused about that. It was WHBT”. 
The fact reamins that Burn was as positive about these errors as he was about Crowd- 
er’s alleged conversations in 1957 and 1961. He also referred to other events as cor- 
roboration then — such as the McMinnville virgin territory matter, WHBT’s changed 
position on the dial, radio tube cost, and the advent of WRKH in Rockwood. Burn 
was wrong about WOVE. He was wrong about Crowder. 
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Burn finally was forced to admit after being shown the Commission’s 
current files as to the corporate status of WOVE, Inc., that he is a ‘16-2/3 
stockholder, that he is a director, and that he is that corporation’s secre- 
tary-treasurer. He qualified even that, however, by stating in mitigation 
that he was what “lawyers call a dummy director’, and that he was not 
active in WOVE, Inc. (Tr. 441-442). As to his stock, he finally admitted 
that he has not endorsed the certificates to anyone, and that he keeps the 
certificates in his safe deposit box. When asked if he made a gift of the 
stock (since he earlier testified that he thought he had given the stock to 
his son), he answered, “I have not done that”. (Tr. 440).7” 


This, then, is Burn. He is a money lender who desires above all else 
to protect the repayment possibilities of Folkways which now owes his 
bank more than $23,000. He not only does business with that company 
as a banker, but he is personally in the radio business in another commu- 
nity with Crosthwait, Folkways’ principal owner. He is his friend :as well. 
He tried in 1962 to prevent a Commission grant to Crowder of WXXL, and 
he is trying again in 1967. There is no question of this man’s interest in 
seeing that Crowder is not granted a station in Harriman which would com- 
pete with the Folkways’ monopoly (Burn did not even want to see the 
Rockwood station established). Even the Commission concedes that point. 
What the agency does not acknowledge is more important, however. It ig- 
nores Burn’s statements which are in complete disagreement with its own 
files. It ignores Burn’s statements which are at odds with the testimony of 
Crosthwait. It ignores Burn’s statements relating to his association with 
Crowder despite the inherent improbability of such a relationship. It ig- 
nores the fact that Crowder would have no earthly reason to talk to Burn 
upon an intimate basis (wherein Crowder, a broadcaster, would admit that 
he was a trafficker in licenses) at any time much less in 1957 after Crowder 
had sold WHBT in Harriman and was in no way further connected with 
Burn’s bank even as a lessee of remote studio space. It ignores the fact 
that Burn could not remember when the WHBT remote studio lease was 
signed, or the term thereof. It ignores the fact that Burn testified Crowder 
and his wife tried to sell the WHBT purchase money note to Burn’s bank 


77Indicative also as to how wrong Burn was in other aspects of his testimony, 
he once testified Welch, West Virginia, is located 500 miles from Rockwood, Tennessee. 
Later, he testified that it was 600 miles. Both Crosthwait’s testimony and the map 
prove him to be grossly in error. The distance is less than 250 miles. Burn also testi- 
fied that in his opinion the economic status of WRKH in Rockwood was'not good. 
Crosthwait, on the other hand, testified that the owner of WRKH told Crosthwait 
recently that business was good. (Tr. 414-415, 417-418, 777, 840-843) 


in 1937, although the evidence is clear that Crowder never was 2 customer 
of Burn’s bank. was satisfied with the note, and did not want to sell it in 
1961. It ignores the patent need for reasonable corroboration of Burn’s 
testimony. finding no significance whatever in Burn’s admission on cross- 
examination that at the two alleged Crowder conversations no one was 
present but the two of them, and that Burn could not remember even the 
year of the alleged second one. It ignores Burn’s demonstrated evasiveness 
and his proneness to lend an aura of probability to his misrepresentations 
by reference to other events (such as seeing the WOVE minutes wherein 
Mrs. Crosthwait was secretary and knowing he was not a director since he 
then couldn't lend money to WOVE) which, in turn, never happened. This 
man. the Commission finds. is a credible witness. 


CONCLUSION 


For all the reasons set forth above, this decision should not be per- 
mitted to stand. While Commission policy has vacillated over the years in 
its disposal of trafficking allegations, it has never before gone this far afield. 
To permit its decision to stand upon the paucity of evidence in support 


contained in'this record would be not only grossly unfair to Crowder, but 
would permit the placement of a precedent in the agency decisions with 
which no broadcaster could reconcile his record. Any license assignment 
or transfer could be attacked, if this case stands, on trafficking grounds 
under the foot-in-door approach of a Carroll issue with probable success, 
since it is most unlikely that any broadcaster is immune from application 
mistakes in the many ones required of him over the years. 


The Court is urged to reverse the Commission’s denial of the WXXL 
construction permit on the trafficking issue, and to remand this matter to 
the agency for its determination of the economic injury issue. 


Respectfully submitted, 
DONALD E. BILGER 


1101 - 17th Street, N. W. 
Washington, D. C. 20036 


Of Counsel: Counsel for Appellant 


Smith, Pepper, Shack & L’Heureux 
Washington, D. C. 


October 27, 1967 
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APPENDIX 


CHRONOLOGY 


Crowder has had interests in only three broadcast stations — WHBT 
(Harriman) from 1946 to 1956, WDEH (Sweetwater) from 1954 to 1956, 
and WLIV (Livingston) from 1956 to 1964. Pertinent dates are listed be- 
low. 


1946 Harriman Broadcasting Company, inc., composed of local busi- 
nessmen, requested Commission consent to construct WHBT in Har- 
riman. Crowder owned 16.66 percent of this company. 


WHBT commenced broadcasting. 
Crowder appointed WHBT General Manager. 


Crowder sold a one-third interest in a billiard parlor business 
which he had owned since 1944. 


On August 16 at instigation of other stockholders, Crowder pur- 

chased their stock interests in Harriman Broadcasting Company 
for $20,000. In the application for Commission approval. for the 
stock transfer, under “other business interests” Crowder was listed 
as owner of the billiard parlor, whereas he only owned 100% of 

the building in which it was (and is) located and 2/3' of the 
business itself. The “business” was valued at $5,000. The build- 
ing was valued at $20,000. 


Commission approved Harriman Broadcasting Company’s.applica- 
tion to construct an FM station in Harriman. Construction com- 
menced. WHBT rented remote studio in Burn’s bank building. 
Lease term was three eyars. 


WHBT antenna system improved at cost of $2,047. 


Commission approved Harriman Broadcasting Company’s applica- 
tion to construct WDEH in Sweetwater. Construction commenced. 


Fire destroyed FM building and transmitting equipment. Con- 
struction permit returned to Commission on December 7. 


Commission approved assignments of WHBT and WDEH franchises 
to Crowder individually based upon Crowder’s tax-instigated ap- 
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plication. Assignments consummated on Decmeber 31. Harriman 
Broadcasting Company. Inc., dissolved. 


One Lee hired by Crowder to be operational head of WDEH. 
Construction completed and broadcasting started on February 4. 


WDEH not financially successful. Lee replaced by one Foster in 
mid-March. 


WDEH continues to be financially unsound under Foster. Crowder 
becomes “a nervous wreck”, consults physician, and in mid-June 
decides to withdraw completely from broadcasting in Harriman 
(WHBT) and Sweetwater (WDEH). 


Listing agreements to sell WHBT and WDEH signed on June 22 
by Crowder with Blackburn-Hamilton, a media brokerage firm. 


Operation of WHBT under Crowder and WDEH under Foster con- 
tinues. 


McCoin, Crowder’s brother-in-law persuades Crowder to provide 
50% of the funds needed to build radio station (WLIV) in Liv- 
ingston. Crowder agreed to be a 50% partner, but only on con- 
dition he would do nothing after station went on the air. Ap- 
plication, listing Crowder as the proposed “‘General Manager” 
and McCoin as the proposed “Station Manager” filed with the 
Commission on January 23. 


On February 4, application to assign WDEH to Marto Broadcast- 
ing was filed with Commission. As his reason or purpose for 
requesting the assignment, Crowder said he wished to “withdraw 
from the broadcasting business in Sweetwater at this time”’. 


Commission granted the WLIV application on May 3. Construc- 
tion commenced. 


On May 10, application to assign WHBT to a Blackburn-Hamilton 
produced buyer was filed with the Commission. Crowder gave as 
his reason or purpose for requesting the assignment that he “wished 
to withdraw from the broadcasting business in Harriman at this 
time”’. 

After Commission approval, WHBT sold on July 1. 


For reasons connected only with Marto, that assignment applica- 
tion (WDEH) was withdrawn on July 25. 
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On July 30, a second produced agency buyer (WDEH, Inc.) re- 
quested Commission permission to purchase WDEH. Crowder 
again gave as his reason or purpose for requesting the assignment 
his wish to “withdraw from the broadcasting business in Sweet- 
water at this time’. 


In August, Crowder requested permission to increase the power 
of WDEH from 500 to 1000 watts. 


WDEH sold to WDEH, Inc., on September 5. Crowder purchased 
bottling plant which he operated with local manager. 


WLIV commenced broadcasting on November 16. Crowder to- 
tally inactive acter that date. 


Burn’s alleged conversation in April or May about 10 a.m. in lobby 
of bank building in Rockwood. 


On October 4, Crowder requested permission consent to ‘build 
WXXL in Harriman. 


Burn’s bank purchased the Crowder note for Crosthwait in May. 


WHBT and Burn’s bank opposed Crowder’s application for WXXL 
on December 10. 


On May 11, Commission granted McCoin’s request to purchase 
Crowder’s interest in WLIV. 


On December 17, Commission asked Crowder to explain the 
WLIV General Manager proposal made on January 23. 1956, 
in light of his illness which instigated the WHBT and WDEH sales. 


Crowder explained that the term “General Manager“ did describe 
his duties accurately from January, 1956 when the Livingston 
WLIV application was filed until the station went on the ‘air on 
November 16 of that year, that he was not active after that date, 
and that use of “General Manager” was in no way intended to 
deceive or mislead. 


On January 14, the Commission granted a construction permit 
for WXXL finding that the apparent inconsistencies about which 
it had inquired of Crowder on December 17, 1965, were. “more 
apparent than real”. Construction commenced. 
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The WHBT licensee (Folkways) filed a Notice of Appeal in this 
Court on February 11. 


WXXL commenced broadcasting on August 12. 


An eleven-day hearing occurred during May. Initial Decision re- 
leased on July 3. Commission reversal of Hearing Examiner 
occurred on August 8. WXXL went off the air on August 31. 
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sion] in a manner which prevents disqualification of 
Crowder, but the subject [needs] examination at a live 


hearing.” 
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denying appellant's application under the grounds that he 
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met his burden of proof on the trafficking issue supported by 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21222 


F. L. Crowper, TR/aS HarrRIMAN BroapcasTinc CoMPANY, 
APPELLANT 
v. 


FeperaL CoMMUNICATIONS COMMISSION, APPELLEE 


Fotxways Broapcastinc Company, INC., INTERVENOR 


ON APPEAL FROM A DECISION OF THE FEDERAL COMMUNICA- 
TIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This appeal is filed pursuant to Section 402(b)(1) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(b) (1). 
Appellant seeks review of a decision of the Commission which 
denied his application for a new standard broadcast station in 
Harriman, Tennessee (R. 1117-1129). It is believed that a more 
complete and objective statement of the case than that appear- 
ing in appellant’s brief will be useful to the Court. Accordingly, 
the following counterstatement is submitted. 

The Commission’s hearing in this case was initiated when 
this Court directed the Commission to explore, inter alia,’ 
“whether Crowder has engaged in trafficking of broadcast au- 


1 Appellant F. L. Crowder applied to the Federal Communications Commis- 
sion for a permit to construct a new standard broadcast station at Harriman, 
Tennessee. Folkways Broadcasting Company, Inc.. the licensee of AM station 
WHBT in Harriman, petitioned the Commission to deny Crowder‘s applica- 
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thorizations. and whether grant of [his] present application 
would create another opportunity for such trafficking, incon- 
sistent with the public interest.” Folkways Broadcasting Com- 
pany, Inc. v. Federal Communications Commission, — US. 
App. D.C. —. 375 F. 2d 299 at 301. 

Pursuant to the Court’s mandate, the Commission desig- 
nated the Crowder application for an expedited hearing placing 
the burden of proof with respect to the trafficking issue on 
Crowder. As a result of subsequent orders, the record of the 
hearing was certified to the Commission along with an initial 
decision of the Hearing Examiner restricted to the trafficking 
issue. After oral argument. the Commission substantially 
adopted the Examiner's findings but rejected his conclusion 
that Crowder had not engaged in trafficking in broadcast au- 
thorizations for the reason that proper weight had not been 
given “to relevant and material evidence of record bearing on 
the question of trafficking. and that undue emphasis had been 
placed on certain facts. while others of equal or greater signifi- 
cance [had] not been given proper consideration” (R. 1119). 

Based upon its consideration of all of the facts of record, the 
Commission reached the conclusion (1) that Crowder had failed 
adequately to reconcile the inconsistent representations con- 
tained in this record concerning his sale of standard broadcast 
stations WHBT in Harriman, Tennessee, and WDEH in Liv- 
ingston, Tennessee, and (2) that he had treated stations WHBT 
and WDEH “as properties to be bought and sold at a profit 
rather than as facilities reasonably to be devoted to serving the 
public” (R. 1119). The Commission pointed out that Crowder 
is here seeking a station in Harriman, Tennescee, where he had 
previously operated WHBT. It noted that if Crowder’s primary 
interest had been to operate a station m Harriman, “the normal 
course would have been to continue the operation of station 


tion and alternatively to designate it for hearing on a number of issues, 
inelnding trafficking. On January 14. 1966, the Commixsion without 2 hearing 
granted the Crowder application. Folkways appealed and this Court, on 
January 5, 1967, remanded the case to the Commission for an evidentiary 
hearing on the Carroll issne (Carroll Broadcasting Co. v. FCC, 108 U.S. App. 
D.C. 246. 28 FP. 24 440) and in rezard to the allegations of trafficking. The 
Commisston’s decision did not reach the Carroll issue, however, since it was 
unable to conctude on the basis of the facts and ctreumstances elicited under 
the trafficking issue that a grant to Crowder would serve the public interest. 
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WHBT, not sell it at a profit and then seek another license” (R. 
1121). 

Crowder became the owner of WHBT on April 24, 1950, 
serving as its General Manager and taking an active part in 
its day-to-day operations (R. 1085). He commenced operating 
WDEH in February 1955 (R. 1086). On June 22, 1955, Crowder 
engaged Blackburn-Hamilton, media brokers, to sell WHBT 
and WDEH (R. 1087). A contract to sell WDEH for $52,000 
was signed July 24, 1956 and approved by the Commission on 
September 5, 1956 (R. 1088). During the same summer that 
WDEH was sold, the Commission approved on July 1, 1956 the 
sale of WHBT for $80,000 (R. 1088). Thus, Crowder showed a 
profit of $61,350.48 from the sale of WHBT and a profit of 
$22,504.90 from the sale of WDEH (R. 1094). 

The Commission’s application form seeking consent to & 
proposed assignment asks the seller to state specifically his 
reasons for sale. Crowder stated in 1956, in connection with both 
WHBT and WDEH, that he “desire[d] to withdraw from the 
broadcast business” (R. 1088, Tr. 241). 

While Crowder was trying to sell WHBT and WDEH, he 
and his brother-in-law, Reubin H. McCoin, formed a partner- 
ship to operate a new standard broadcast station at Livingston, 
Tennessee (R. 1089). In the Livingston application which 
Crowder and McCoin filed with the Commission, Crowder 
stated that he was a broadcaster of experience and would be the 
station’s general manager (R. 1089, Tr. 246, 247, 1718). At the 
hearing held herein, however, Crowder testified that this was 
an incorrect statement. He explained that he had an agreement 
with McCoin to assist in getting station WLIV on the air, but 
once that was accomplished, he intended thereafter to serve 
only in an advisory capacity and not to participate in the day- 
to-day operation of the station (R. 1089, Tr. 1485, 1716-1717). 

Additionally, in 1956, the year Crowder sold WHBT and 
WDEH and received the license for WLIV, he bought a 7-Up 
Bottling Plant in Livingston, Tennessee (R. 1091). As of Sep- 
tember 1956, Crowder had bought a home in Livingston, Ten- 
nessee, was the active manager of his 7-Up Bottling Plant there, 
and was a partner and general manager of Livingston’s new 
standard broadcast station, WLIV (R. 1089, 1090, 1091). 

288-255 —67—2 


4 


Late in 1961 Crowder applied for a new standard broadcast 
station to be constructed in Harriman, Tennessee. In Decem- 
ber 1962. Folkways Broadcasting Company. Inc.. licensee of 
WHBT. the existing station in Harriman, filed a petition to 
deny the Crowder application. In an opposition to this petition 
to deny. Crowder for the first time stated that he had sold 
his broadcast interests in 1956 because of ill health. On Decem- 
ber 17. 1965. the Commission noted this apparent inconsistency 
and addressed a letter to Crowder: 

“In your opposition you state. inter alia, that you 
sold your two radio interests in 1956 because of ill 
health: however. our records indicate that at about that 
same time you were party to an application for a stand- 
ard broadcast station in Livingston, Tennessee. in which 
you were listed as a 50 percent partner and proposed 
general manager. In view of the apparent inconsistency 
between the statement referred to above and the repre- 
sentations contained in the two applications for assign- 
ment of license and in the application for Livingston, 
you are requested to supplement your opposition plead- 
ing with a further statement concerning this matter 
***” (Tr. 1602). 

Crowder responded to the Commission’s letter with the fol- 
lowing statement on December 27, 1965: 

“In 1956, Mr. F. L. Crowder owned two broadcast 
properties, one in Sweetwater and the other in Harriman, 
Tennessee. His health became such that he could no 
longer continue in the day-to-day active operation 
thereof, and for that reason both stations were sold in 
that year * * *” (R.311). 

When asked about his illness at the hearing, Crowder stated it 
was “upon a doctor’s advice” that he “retired completely from 
active participation in the broadcast industry.” His health be- 
came such that he could no longer continue the day-to-day 
active operation of the stations, “and for that reason both 
stations were sold in that year [1956]” (Tr. 1603, 1606-07). 
The Commission noted that no corroboration by a physician 
followed and Crowder did not identify the doctor who advised 
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him, nor did he give the time or the place that the advice was 
given.? Additionally, the Commission concluded that the record 
was replete with evidence contrary to appellant’s explanation, 
thus leaving “too large a doubt here to permit a grant of 
Crowder’s instant application” (R. 1121). For example, the 
Commission found that Walter H. Scarbrough, Crowder’s com- 
mercial manager at WHBT from 1952 until the station was sold 
in 1956, testified that he worked “pretty closely” with Crowder 
and that Crowder never complained to him about ill health 
(Tr. 1385, 1389-90). 

In regard to the admitted misrepresentations concerning 
appellant’s general managership at station WLIV as indicated 
in various filings with the Commission and his contrary private 
agreement with his brother-in-law, the Commission concluded 
(R. 1122) : 

He did not disclose this agrement to the Commission. 
The same representation was repeated in the WLIV 
renewal applications signed by McCoin and filed with 
the Commission on May 6, 1958, and May 2, 1961. The 
representation was not corrected until the renewal ap- 
plication of April 28, 1964, which was filed by McCoin 
after Crowder had agreed to sell his interest in the 
station. In view of Crowder’s admitted awareness of the 
significance of the representation and his knowledge of 
the existence of an agreement to the contrary, it must be 
concluded that this representation in the 1956 WLIV 
application was a deliberate misrepresentation. 

Finally, as a separate and independent reason for denying 
Crowder’s application, the Commission pointed to the testi- 
mony of Harry T. Burn. a lawyer and banker in Rockwood, 
Tennessee. In essence, Burn testified that in a conversation 
he had with Crowder in early 1957, Crowder indicated that 


* The only purported explanation that the record provides on this matter is 
the conjecture of appellant's counsel (Tr. 1687-1688) that, “It could have 
been a telephone call. It could have been a country club conversation on the 
golf course. It could have been a social engagement,” and that Crowder could 
have said, “‘I am nervous.’ The doctor could easily have said, ‘Get out of 
the radio business.’ ” No explanation was offered by appellant. 
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you couldn’t make money on radio stations through their 
operation, that you made money on radio stations by getting 
a license, building a good volume of gross income, and then 
selling the station. And this, according to Burn, was the reason 
Crowder was not concerned with local competition, since he 
didn’t propose to operate a station other than until the time 
he could sell it. Crowder denied that this conversation occurred 
and stated that in neither of his two meetings with Burn had 
he ever expressed such an intent or business practice (R. 1124). 
While Burn was not a disinterested witness, the Commission 
found that his testimony was consistent with the facts taken 
as a whole and for this reason would be accepted (R. 1125). 

In sum. a unanimous Commission concluded that it could 
not accept as credible Crowder’s testimony that he was forced 
to sell WHBT and WDEH because of ill health. It therefore 
concluded that a grant of his application for a station in 
Harriman. Tennessee. would not be in the public interest, 
convenience. and necessity (R. 1125). 

On August 25. 1967, the Court denied the appellant’s peti- 
tion for a stay of the Commission’s decision. 


SUMMARY OF ARGUMENT 


After a full hearing. the appellant failed to reconcile the 
inconsistent representations he has variously made to the 
Commission concerning his sale of stations WHBT and WDEH 
in Harriman and Sweetwater, Tennessee, and failed to sustain 
his burden of proof on the trafficking issue. Thus, the Commis- 
sion was correct in deciding that Crowder should not be granted 
a license to operate another radio station in Harriman. Further- 
more, the record provides ample support for the Commission’s 
conelusion that Crowder acquired radio stations WDEH and 
WHBT “to be bought and sold at a profit rather than as 
facilities reasonably to be devoted to serving the public.” 

After carefully considering the evidence of record, the Com- 
mission found that appellant sold WDEH and WHBT at large 
profits. It could not accept either appellant’s representation 
that he had sold his stations in an effort to leave broadcasting 
or that he had sold them because of ill health. To the contrary, 
the record shows that, immediately before and after the sale of 
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these stations, appellant purchased a new radio station and 
served as its General Manager and purchased a bottling plant, 
serving as its manager. Moreover, an employee with whom 
appellant worked closely had no recollection of his being ill. 

Not only does the record show that Crowder misrepresented 
his real intent in selling WHBT and WDEH, but it shows mis- 
representations concerning his General Managership of WLIV, 
Livingston, Tennessee, and his ownership of a billiard parlor in 
Harriman. 

Appellant’s chief argument on appeal that the Commission’s 
trafficking policy is vague is clearly without foundation. This 
Court and the Commission have on numerous occasions defined 
trafficking as the seeking of licenses for sale rather than for 
service. Folkways Broadcasting Co., Inc. v. Federal Communi- 
cations Commission, — U.S. App. D.C. —, 375 F. 2d 299 (1967) ; 
Franklin Broadcasting Co., 22 Pike & Fischer, R-R. $80 (1962) ; 
Applications for Voluntary Assignments or Transfers of Con- 
trol, 32 F.C.C. 689 (1962) ; Powell Crosley, Jr.,3 Pike & Fischer, 
R.R. 6 (1945). The cases which appellant cites show no vari- 
ance in this policy but merely exhibit different results when 
applied to different factual situations. 

To a large extent, appellant is arguing that the Commission 
should have relied on his unsupported explanations. But these 
explanations were carefully considered and rejected after a 
meticulous weighing of all of the evidence of record, and appel- 
lant has failed to show that the Commission’s conclusions were 
arbitrary or unreasonable. This being so, its decision must be 
affirmed. Consolo v. Federal Maritime Commission, 383 US. 
607 (1966) ; Consolidated Edison Co. v. Labor Board, 305 U.S. 
197 (1938). 

ARGUMENT 


The Commission properly decided, after hearing, to deny 
appellant’s application because he failed to reconcile his 
inconsistent representations and had not met his burden of 
proof on the trafficking issue. 


After a full hearing and oral argument before the Commission 
en banc, the Commission upon careful consideration concluded 
that appellant had failed adequately to reconcile his incon- 
sistent representations and had fallen short of his burden of 
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proof on the trafficking issue. The unanimous view of the Com- 
mission was that the appellant should not be granted another 
radio station in Harriman, Tennessee, because of his conduct 
with respect to the stations he had formerly owned in Harri- 
man and Sweetwater, Tennessee. On the basis of the entire 
record. it was concluded that the appellant had not shown “that 
he had acquired those stations for the principal purpose of oper- 
ating in the public interest. On the contrary, the record indi- 
cates that the two stations were treated as properties to be 
bought and sold at a profit rather than as facilities reasonably 
to be devoted to serving the public” (R. 1121). 

The issue here is simply whether the record supports this 
conclusion for where it appears that the agency's decision is 
supported by such evidence as a reasonable mind might accept 
as adequate. its decision must be affirmed. Consolo v. Federal 
Maritime Commission, 383 U.S. 607. 618 (1966) ; Consolidated 
Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938). Here 
it is clear that there was ample support for the conclusions 
reached by the Commission. 


A. Appellant Crowder failed to meet his burden of proof on the trafficking 


issue. 


It has long been the policy of the Commission to discourage 
“speculat{ion]. barter or trade in licenses.” * “Trafficking” in- 
volves the acquisition of broadcast licenses for resale rather 
than for operation. and the Commission has consistently 
regarded this practice as being contrary to the public interest. 
As this Court said upon directing a hearing in this case, “The 
trafficking issue is a sensitive one vitally affecting the public 
interest represented by the Act administered by the Commis- 
sion. Licenses cannot be granted in the public interest to those 
who seek them for sale rather than service.” Folkways Broad- 
casting Co., Inc. y. Federal Communications Commission, 
supra, at 302. 

2 Applications for Voluntary Assignments or Transfers of Control, 32 
F-.C.C. 659 (1962): see also Poecell Crosley, Jr. 3 Pike & Fischer, R.R. 6, 
26 (1945). where the Commission noted that it had a long standing policy 
against “speculation in the public domain” and that it had informed 


Congress of its policy to dixapprove transfers that represented trafficking 
in lHeensex. 
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The Commission here held that appellant had failed to 
sustain his burden under the trafficking issue in regard to the 
sale of two Tennessee stations. Apparently in an effort to 
justify this failure, appellant argues that the Commission has 
“no clear-cut policy” in regard to trafficking, and states that 
the Commission’s decisions can be reconciled only by “taking 
refuge in varying factual patterns” (Br. 19). We disagree. The 
Commission’s policy has Jong been clear. In fact, as above indi- 
cated, the standard that has been applied in this as well as in 
other cases was clearly spelled out by this Court when it 
directed the hearing herein. Although this standard is clear. 
it is equally pellucid that the acts which amount to an intent 
to traffic in broadcast licenses will necessarily vary from case 
to ease. Franklin Broadcasting Co., 22 Pike & Fischer. R.R.- 
880 (1962). We emphasize that the Commission's policy has 
remained unchanged. The cases which appellant cites (Br. 
18-20) where trafficking was not found to exist were based 
on their particular facts and by no means reflect a variance 
in the Commission's policy as to what constitutes traffcking.* 

Appellant claims to have sold WHBT and WDEH (at large 
profits) because he was ill and wanted to withdraw from the 
broadcast business. However. the record shows that, con- 
trary to his claims of illness, he entered into the ownership of a 
new station and undertook the supervision of a new business, 
a bottling plant in Livingston, Tennessee. in 1956, the year of 
the sale of WHBT and WDEH. Although appellant claims to 
have acted under the advice of a doctor, he offered no medical 


* Appellant states (Br. 14) that the Commission has applied policy estab- 
shed in 1962 to 2 1956 sale. In 1962, the Commission did establish a rule, 
Section 1.597. 47 CFR 1.597, which provides that, except upon certain 
findings by the Commission, assignment and transfer applications involving 
stations held by sellers “for less than three successive years” will be desig- 
nated for hearing on appropriate issues. The Commission did not designate 
the trafficking issue for hearing here on the basis of Section 1.597, Further 
Section 1.597 was merely the culmination of a long standing Commission 
policy against trafficking and not a formulation of new policy. In any event, 
the length of time Crowder held his stations does not determine whether there 
was trafficking. Ax this Court pointed out, “The fact that Crowder * * * 
operated station WHBT from 1950 to 1956 before selling it does not answer 
the question; the question is not whether trafficking intent arose prior to 
1950, but whether It arose ut all, Ax to that, events which did not begin until 
1956 are sufficient to require the probing of an evidentiary hearing.” 
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corroboration. In addition to this failure of proof, the record 
contains the positive testimony of Crowder’s commercial man- 
ager at WHBT from 1952 to 1956, with whom Crowder worked 
“closely,” that Crowder had never complained to him of ill 
health. 

Further detracting from appellant’s credibility was his 
“deliberate misrepresentation” concerning his managerial role 
at WLIV. Livingston. Tennessee. and the unexplained, although 
admitted misrepresentation on both the WLIV application for 
construction permit as well as the instant Harriman applica- 
tion, of appellant’s degree of ownership in the Harriman 
Billiard Parlor. Each of these gaps in testimony and unresolved 
inconsistencies which led the Commission to conclude that it 
could not “accept as credible Crowder’s testimony that he was 
forced to sell WHBT and WDEH because of ill health” and, 
accordingly. that it could not “conclude that a grant to Crowder 
of a station in Harriman, Tennessee, would be in the public 
interest, convenience or necessity” (R. 1125), is discussed below. 


B. The appellant has failed to reconcile his inconsistent representations. 


The crucial importance of honesty and fair dealing by 
licensees in their relationship with the Commission was recently 
underscored by this Court in Lorain Journal Co. v. Federal 
Communications Commission, 122 U.S. App. D.C. 127, 133, 
351 F. 2d 824, 830, where it stated: 

It is the genius of our system that instead of govern- 
ment ownership we retain the spark of private profit 
and the drive of private enterprise, maintained under 
government surveillance at critical pressure points of 
regulatory policy. We do not welcome a gigantic bureauc- 
racy second-guessing corporate management on details. 
But it is needful that the regulatory agencies be alerted 
and fairly and fully informed upon the emergence of 
@ situation identified as a pressure point by law or 
regulation. 

A cardinal assumption of the regulatory system is 
undercut by a pattern of false or evasive reports. That 
misrepresentation or concealment of the true conditions 
as to underlying ownership is adequate ground for 
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denial of renewal of license was established in FCC v. 
WOKO, Inc., 329 U.S. 223 (1946), where Justice Jack- 
gon remarked (p. 227): “The fact of concealment may 
be more significant than the facts concealed.” * 

The Commission found that appellant in several instances 
had deliberately misrepresented matters to it. First, in regard 
to the application for the Livingston station, appellant admit- 
tedly misrepresented his ownership in a billiard business in 
Harriman. Crowder testified at the hearing that the business 
had not been owned as represented by him. He offered no 
explanation for this misrepresentation. Second, and more 
importantly, in giving his reasons for the sale of stations 
WHBT and WDEH. appellant represented in 1956 merely 
that he intended to leave the broadcasting business. In 1963 
he claimed it had been ill health which had required him to 
leave broadcasting. The record substantiates neither of these 
claims, however, and indeed casts grave doubt on their truth- 
fulness. Not only did Crowder fail to offer evidence of his alleged 
illness, but during the very year of the sales he became both 
a partner and the general manager of a new station licensed 
in Livingston, Tennessee. And, in the fall of 1956, he undertook 
the management and expansion of a new bottling plant in 
Livingston. Tennessee. The record shows that in applying for 
station WLIV in Livingston, Tennessee, appellant represented 
to the Commission that he would actively manage the new 
station. Later during this hearing he admitted that this was 
not the case: that he neither planned to nor had actually 
participated in the day-to-day operation of the station after 
it went on the air. Nevertheless, appellant continued to repre- 
sent himself as the station’s general manager in WLIV's 1958 
and 1962 renewal applications. Crowder’s conduct thus com- 
pletely belies both his assertion of bad health and his claim 
that the station sales were motivated by a desire to leave 
broadcasting. 

Finally, in addition to Crowder’s own conduct there was testi- 
mony by the witness Burn that Crowder acquired broadcast 
licenses for the purpose of later selling them at a profit. Appel- 


*See also Hall, et al. v. Federal Communications Commission, 99 U.S. 
App. D.C. 86, 237 F. 2d 567 (19856). 
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lant argues that the Commission ignored the views of the hear- 
ing examiner in premising its findings on the testimony of Burn. 
However, the short answer to this is that while the Commission 
must consider the examiner's initial decision, it is not bound 
by his findings and conclusions, Loram Journal v. Federal Com- 
munications Commission, 122 US. App. D.C. 127, 351 F. 2d 
$24 (1965). Indeed the Commission may reach a different con- 
clusion even when an examiner's decision is based on demeanor 
findings * as long as the Commission’s decision is supported by 
substantial evidence. Federal Communications Com mission V. 
Allentown Broadcasting Corp., 349 US. 358, 364 (1955). 

It should be emphasized. moreover. that the Commission far 
from ignoring the hearing examiner's decision was “in substan- 
tial sgreement with [his] findings of fact” and adopted them 
with only certain modifications and additions. The Commission 
did not agree with the examiner’s conclusions, however. believ- 
ing that he “had failed to accord proper weight” to certain 
evidence bearing on the question of trafficking. Thus. for ex- 
ample. Burn testified that Crowder told him the way to make 
money in radio is not by operation but by obtaining a franchise, 
building up the gross volume of the business. and then selling 
the station. Crowder denied making the statement and the 
examiner did not attempt to resolve the conflict. The Commis- 
sion carefully reviewed the record and concluded that Burn’s 
testimony was consistent with the evidence and could not 
therefore be disregarded, as the examiner had done. It made 
clear. however. that it regarded the testimony as corroborative 
in nature, stating that “Crowder has failed to meet his burden 
of proof without regard to the Burn testimony” (R. 1123). 
[Emphasis added.] 

‘Aside from this one point, appellant does not seriously dis- 
pute the evidence on which the Commission relied. Instead he 
offers alternative explanations for his conduct. But these ex- 
planations were carefully considered and rejected by the Com- 
mission. The Commission’s decision demonstrates a most 
meticulous weighing of the evidence, pro and con. Appellant 

“Here, the examiner's decision was not based on demeanor findings, This 


being so, the Commission clearly can examine the record evidence and draw 
Its own inferences and conclusions. 
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has failed to show that the result the Commisson reached is in 
any sense arbitrary or unreasonable. Accordingly, we submit 
that the Commission’s conclusion that appellant has trafficked 
in broadcast licenses in regard to two stations and, therefore, 
that another grant would not serve the public interest, must 
stand. 

CONCLUSION 


There is ample record support for the Commission’s con- 
clusion that Crowder trafficked in broadcast licenses and that 
he failed to reconcile his inconsistent representations to the 
Commission. Thus, the Commission was eminently correct in 
not granting appellant a license to operate another radio station 
in Harriman, Tennessee. The Commission’s decision should be 
affirmed. 

Respectfully submitted, 

Henry 


Associate General Counsel, 
Lenore G. Enric, 
Epwanrp J. KOHLMANN, 
Counsel. 
Federal Communications Commission, 
Washington, D.C. 20554. 
NoveMBER 27, 1967. 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


As set forth in the Prehearing Stipulation, the appellee and 
intervenor disagree with the formulation of the question by 
the appellant. believing it to be incomplete and inaccurate 
in both factual and legal premises. In the opinion of inter- 
venor and appellee, the question should be stated as follows: 


In an earlier decision involving appellant’s application this 
Court held that: 

“The trafficking issue is a sensitive one vitally af- 
fecting the public interest represented by the Act 
administered by the Commission. Licenses cannot 
be granted in the public interest to those who seek 
them for sale rather than service. There may be a 
basis for reconciling the inconsistent representation 
[to the Commission] in a manner which prevents 
disqualification of Crowder, but the subject [needs] 
examination at a live hearing.”’* 


Is the Commission’s decision entered after such hearing, 
denying appellant’s application under the grounds that he 
failed to reconcile his inconsistent representations and had 
not met his burden of proof-on the trafficking issue, sup- 
ported by substantial evidence considered in light of the 
entire record? 


*Folkways Broadcasting Co., Inc. v. F.C.C, _ US. App. D.C. _., 
375 F.2d 299 (1967); and see Folkways Broadcasting Co., Inc. v. 
F.CC.,-__ US. App. D.C. __, 379 F.2d 447 (1967). 
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COUNTERSTATEMENT OF THE CASE 


This appeal was brought pursuant to Section 402(b) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(b), 
from the August 9, 1967 Decision of the Federal Communi- 
cations Commission, which denied the application of F. L. 
Crowder, tr/as Harriman Broadcasting Company, for a new 
station in Harriman, Tennessee, where Crowder previously 
owned and sold station WHBT. (R. 1117, et seq.). Station 
WHBT is now owned by Folkways Broadcasting Company, 
Inc., the intervenor herein.’ The Commission’s decision was 
entered after an evidentiary hearing on Crowder’s applica- 
tion which had been ordered by this Court in Folkways 
Broadcasting Co., Inc. v. F.C.C., __ U.S. App. D.C. _, 375 
F.2d 299 (January 5, 1967). In the decision on appeal, the 
Commission unanimously concluded that a grant of Crowd- 
er’s application would not serve the public interest because 
he had failed to satisfactorily explain inconsistent represen- 
tations as to his earlier transactions in broadcast authoriza- 
tions. 


In the intervenor’s view, the appellant’s statement of the 
case is inadequate, in both his discussion of the background 
and the matters of record in the agency hearing upon which 
the decision on appeal was entered. Accordingly, a Coun- 
terstatement is needed. However, since the appellee is also 
setting out a counterstatement in its brief the following one 
will be abbreviated when possible although some repetition 
is unavoidable so that the intervenor’s within arguments can 
be placed in context. 


1 For convenience, appellant, appellee and intervenor will most often 
be referred to herein as “Crowder”, “Commission”, and “Folkways”, 
respectively. 
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A. The Background and This Court’s Decision in 
Case No. 19,971. 


In 1961 Crowder applied to the Commission for a permit 
for a new AM radio station in Harriman, Tennessee, where 
he had previously owned and sold such a station at a profit 
of some $61,000. Folkways, the licensee of station WHBT 
there, filed a petition to deny the Crowder application, pur- 
suant to Section 30%d) of the Communications Act of 
1934. as amended, 47 U.S.C. 309(d). Folkways contended 
that the public interest finding required by the Communi- 
cations Act could not be made with respect to the Crowder 
application, at least not until certain issues as seen by the 
petitioner were resolved in an evidentiary hearing. The first 
of these issues is the so-called “trafficking” question, which 
arose in connection with Crowder’s instant application for an- 
other station in Harriman where he had previously sold WHBT 
for a profit and his transactions in broadcast authorizations 
in the Tennessee communities of Sweetwater (WDEH), and 
Livingston (WLIV), particularly in view of Crowder’s rep- 
resentation to the Commission that the 1956 sales had been 
occasioned by ill health of such magnitude that he was forced 
to retire from active participation in the industry while con- 
currently in 1956 he was representing to the Commission that 
he would be the general manager of the Livingston station. 
The second question which Folkways raised concerned 
Crowder’s alleged survey of programming needs for the ap- 
plied-for station. The third issue concerned misrepresenta- 
tions‘to the Commission of material matters with respect to 
both the trafficking question and the community survey. 
Folkways also challenged Crowder’s financial qualifications 
to construct and operate the proposed station and, finally, 
sought an issue to determine whether the economic situation 
in Harriman, Tennessee, was such that a grant of Crowder’s 
proposal would result in loss or degradation of existing serv- 
ice in the community. 


In the original proceeding, a majority of the Commission 
accepted Crowder’s explanations of the questions which had 
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been raised by the pleadings. Particularly pertinent to the 
instant appeal, the Commission accepted Crowder’s explana- 
tion that he had been forced to sell WHBT, Harriman, and 
WDEH, Sweetwater, on account of ill health of such magni- 
tude that he had to retire from active participation in 
broadcasting and that his 1956 representation that he would 
be the general manager of a new station had been but an inad- 
vertent selection of imprecise language. Further, Crowder had 
represented in his instant application that he was the 100% 
owner of a business in Harriman (billiard parlor), and the 

_ Commission relied upon this representation, as argued to it 
by Crowder in the pleadings, as part of a favorable resolu- 
tion of both the programming survey and the financial 
qualification issues which had been raised by Folkways’ pe- 
tition to deny. With respect to the issue of the effect of 
Crowder’s application on existing service in light of the eco- 
nomic situation in Harriman, Tennessee, the Commission 
concluded that Folkways had not made a prima facie show- 
ing to warrant a hearing. By a divided vote, the Commission 
adopted a Memorandum Opinion and Order, released Janu- 
ary 14, 1966, granting Crowder’s application without hear- 
ing and denying Folkways’ Section 309(d) petition to deny. 
(R. 324-334). 


Folkways appealed to this Court the Commission’s grant- 
without-hearing of the Crowder application. By a 2-1 
decision, this Court reversed the Commission’s action, and 
held that the evidentiary hearing specified by the Com- 
munications Act was required on issues concerning Crowd- 
er’s qualifications and whether the advent of the station 
he proposed in Harriman would lead to degradation of 
service to the public. Folkways Broadcasting Co., Inc. v. 
F.C.C., __ U.S. App. D.C. __, 375 F.2d 299 (Case No. 19,- 
971, January 5, 1967). In reversing the Commission’s grant- 
without-hearing, this Court’s majority opinion noted that the 
record before it indicated that Crowder previously filed 
sworn inconsistent representations to the Commission in the 
sensitive area of trafficking in broadcast licenses, which 
would preclude a grant to Crowder unless resolved favorably 
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to him. Since the nub of the instant appeal is the Commis- 

sion’s decision on the trafficking issue which eventuated, we 

set out in this Counterstatement the pertinent language from 

this Court’s majority opinion which required the hearing: 

“On the trafficking issue - whether Crowder has 

engaged in trafficking of broadcast authorizations, 
and whether grant of its present application would 
create another opportunity for such trafficking, in- 
consistent with the public interest - we conclude 
that a hearing should have been held. The record 
supports the factual situation now set forth as rele- 
vant to this issue. 


“Mr. Crowder obtained sole ownership of station 
WHBT in 1950 and operated this station until he 
sold it in 1956 at a profit of some 61,000 dollars. 
In September 1954, he was granted a construction 
permit for station WDEH, Sweetwater, Tennessee. 
He commenced its operation in February 1955 and 
sold it in January 1956 for 57,500 dollars, a profit 
of approximately 22,000 dollars. In 1956 he also 
applied for and was granted a construction permit 
for station WLIV, Livingston, Tennessee, in which 
he held a fifty per cent interest, which he sold in 
1964. In responding to Folkways’ trafficking allega- 
tions in the present proceeding, Mr. Crowder repre- 
sents that in 1956 he was forced by ill health to sell 
his interests in WHBT and WDEH: ‘Upon a doctor’s 
advice Mr. Crowder retired completely from active 
participation in the radio broadcast industry.” How- 
ever, when he applied for Commission approval of 
the two sales in 1956, he failed to give this reason 
though the Commission asked for a fuller statement 
of his reasons. It was not until 1963 that health 
reasons were suggested. Moreover, in 1956 when he 
was ‘retiring completely from the radio broadcasting 
industry,’ he was also applying for a license for the 
Livingston station, representing that he was to be a 
fifty per cent partner and the general manager of 
the station. 
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“The court cannot accept the Commission’s con- 
clusion of no inconsistency in these representations 
on the record before the Commission. The traffick- 
ing issue is a sensitive one vitally affecting the public 
interest represented by the Act administered by the 
Commission. Licenses cannot be granted in the 
public interest to those who seek them for sale rather 
than service. There may be a basis for reconciling 
the inconsistent representations in a manner which 
prevents disqualification of Crowder, but the subject 
needed examination at a live hearing.” 

(375 F.2d at 301-302, footnotes omitted). 


Further, as this Court then noted, albeit the matters which 
had been raised in pleadings before the Commission on the 
question of whether Crowder had additionally misrepresented 
or failed to disclose material facts in connection with an al- 
leged survey of community needs for his proposed station 
were not such as to infect with error the Commission’s clear- 
ance of Crowder on such question, they did enter into con- 
sideration with respect to the trafficking issue.” Finally, in 
the Folkways decision, the majority concluded that the 
Commission should have held a hearing on the economic im- 
pact, or so-called Carroll issue,? particularly since an eviden- 
tiary hearing was required in any event on the trafficking 
issue. 375 F.2d at 305. 


During the Folkways appeal, Crowder constructed the ap- 
plied-for radio station. After this Court reversed the initial 
grant the Commission gave Crowder temporary authority to 
operate the station during the pendency of the evidentiary 
hearing. Upon an action in the nature of mandamus brought 
by Folkways, in a per curiam order of April 26, 1967, this 
Court apprised the Commission that the agency’s further 


2. |. the record on this issue [alleged community desire for Crowd- 
er’s proposed station] influences, though it does not control, our deci- 
sion on the trafficking issue discussed infra.” (375 F.2d at 301). 


3§o named from Carroll Broadcasting Co. v. F.C.C., 103 U.S. App. 
D.C. 346, 258 F.2d 440 (1958). 
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grant to Crowder to operate the station pending the evi- 
dentiary hearing was improper and should be withdrawn 
in light of the requirements of Section 309(d) of the 
Communications Act and the Court’s January 5, 1967 deci- 
sion. Folkways Broadcasting Co. v. F.C.C.. __ U.S. App. 
D.C. __. 379 F.2d 447 (April 26, 1967), petitions for re- 
hearing en banc denied May 22, 1967. The Court’s April 
26 per curiam order pointed out that there were “serious 
questions regarding Crowder’s character qualifications” 
which precluded the temporary grant proposed by the 
Commission.* 


Thereafter. through various motions for temporary stays 
to this Court and in the U.S. Supreme Court, Crowder was 
permitted to temporarily operate the station pending the 
decision of the Commission in the evidentiary hearing.” The 
evidentiary hearing was held; and on August 9, 1967 the 
Commission released its final decision denying the Crowder 
application and ordering his temporary operation of the sta- 
tion to cease. Crowder noted this appeal from that decision, 
and sought a stay thereof pending such appeal. His petition 
for a stay of the Commission decision was denied by this 


*The April 26 per curiam order was adopted on a 2-1 vote, Senior 
Judge Fahy dissenting, but the dissent was with respect to the manda- 
mus-type relief set out in the order rather than on the question of the 
validity of a temporary grant to Crowder pending the resolution of 
the character qualification questions. 


> Following the denials of the petitions for rehearing en banc of the 
Court’s April 26, 1967 mandamus order, Crowder was given by this 
Court an emergency six-day stay, during which time he petitioned the 
Chief Justice of the U.S. Supreme Court for a stay. In that proceed- 
ing the Commission, through the Solicitor General, pointed out that 
the evidentiary hearing was in progress and was expected to be com- 
pleted shortly, and suggested that a stay of the order terminating 
Crowder’s temporary operation pending the completion of the agency 
proceeding would not be inappropriate. The Chief Justice issued such 
a stay order on May 19, 1967, to extend to August 15, 1967, or the 
release of the Commission’s final decision, whichever event first oc- 
curred. 
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Court by order of August 25, 1967. Crowder filed a peti- 
tion for stay in the U.S. Supreme Court, tendering it suc- 
cessively to two Justices of that Court, and both stay re- 
quests were denied. Crowder’s operation of the applied-for 
station terminated on August 31, 1967. 


B. The Trafficking Issue - Crowder’s Various Explanations. 


We believe it would be convenient to list the facts of the 
case pertinent to the trafficking issue in the order in which 
they were brought to light rather than in strict chronologi- 
cal sequence. As above indicated, the trafficking question 
was raised by Folkways’ December 1962 petition to deny 
the Crowder application. The petition showed Crowder’s 
1956 sales of the Harriman and Sweetwater stations and 
the Livingston interest. The petition developed that the 
sales of WBHT and of WDEH had been upon Crowder’s 
representation that he wished to withdraw from broadcast- 
ing in those communities and that such reason was the only 
one given by Crowder in the applications for Commission 
approval of the sales. The Folkways petition showed that 
the WDEH sale was of assets valued at $29,985 for $52,500, 
and that the sale/purchase price for WHBT was $80,000 for 
sale-time value of assets of $18,649. 


In response to the allegation of apparent trafficking raised 
by Folkways’ petition, Crowder presented a sworn expla- 
nation to the Commission concerning the 1956 sales of both 
the Harriman and the Sweetwater stations, representing that: 

“The true facts, which are conspicuous by their ab- 
sence in the Folkways petition, are that Crowder 
was forced to sell his radio interests due to ill health. 
Upon a doctor’s advice Mr. Crowder retired com- 
pletely from active participation in the radio broad- 
cast industry.” (R. 144). 


Following this, however, Folkways pointed to Crowder’s 
1956 representation in an application for a new station in 
Livingston, Tennessee, where he had stated that he was to 
be the general manager. 
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Thereatter, the Commission sent Crowder a letter advert- 
ing to the apparent inconsistency and asked for his explana- 
tion. (R. 309). In a sworn answer to the Commission 
inquiry. Crowder again stated that his health became so bad 
that in 1956 he could no longer continue in broadcast op- 
erations and for that reason had sold stations WHBT and 
WDEH then.° His explanation anent the representation in 
the 1956 Livingston application that he would be general 
manager was that he had not in fact so acted and the term 
was not descriptive of his limited activities of “recommend- 
ing and hiring attorneys and consulting engineers, obtaining 
equipment. and the like,” in the pre-operational days of the 
Livingston station station. (Jbid.). 


The Commission accepted Crowder’s 1963 and 1965 sworn 
representations as to the reasons for the WDEH and WHBT 
sales, as well as for the apparent inconsistencies between the 
1956 ill health reason for the sales and the concurrent repre- 
sentation of a general managership of the Livingston station. 
On the basis of such representations the agency made the 
initial grant-without-hearing. (R. 327-328). 

In the Folkways’ appeal to this Court from the Commis- 
sion action (Case No. 19,971), Crowder, as intervenor, 
repeated to the Court the ill health in 1956 contention. For 
example, it was stated in the Crowder brief in Case No. 19,- 

71: 
“He owned WDEH in Sweetwater, Tennessee, and op- 
erated it from 1954 to 1956, when it too was sold. 
The reason for the sale of both facilities, one held 


The answer, verified by Crowder, stated that “In 1956, Mr. F. L. 
Crowder owned two broadcast properties, one in Sweetwater and the 
other in Harriman, Tennessee. His health became such that he could 
no longer continue in the day-to-day active operation thereof, and for 
that reason both stations were sold in that year. * * * In sum, because 
of the then state of his health Mr. Crowder’s last operational activities 
upon a routine basis in the broadcast field occurred in 1956 before he 
disposed of his interests in the Sweetwater and Harriman stations.” 
(R. 311-314). 
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for ten years and the other for two, was the state of 
Mr. Crowder’s health. Folkways does not dispute 
the fact with medical evidence or with anything other 
than inference that Mr. Crowder’s health that year 
was as stated, but argues only that the Commission 
should have been told in 1956 about it... .” (Em- 
phasis supplied).” 

Following this Court’s reversal of the Commission’s initial 
grant, the Crowder application was designated for hearing on 
issues concerning trafficking and the economic impact ques- 
tion, both as required by the Court’s opinion. The burden 
of proof under the trafficking issue was placed upon Crowder. 
(R. 381-385). In the evidentiary hearing which followed, 
Crowder was questioned as to when he determined to sell 
WHBT and WDEH, but he refused to answer the question 
directly and claimed he didn’t know. (Tr. 211, 213). Folk- 
ways then subpoenaed the records of the broker who had 
handled the sales, and they showed that within four months 
after WDEH commenced operation Crowder had been in 
touch with the media broker with respect to the sales of 
both stations and on June 22, 1955 signed a listing agree- 
ment for their sale. (WHBT Exs. 16, 17, 25; see R. 990- 
991). 


After this evidence of the listing of the stations for sale 
prior to the previously represented year of 1956, Crowder 
was recalled to the stand by his counsel and then offered an- 
other explanation for the sales. He now testified that after 
WDEH went on the air in February of 1955 he ascertained 


7crowder Brief, Case No. 19,971, p. 17. It would appear that 
from both the Commission’s repetition of Crowder’s 1956 ill health 
argument, as well as Crowder’s own assertions, the Court understood 
that ill health in 1956 forced the sale. See eg., the statement in this 
Court’s majority opinion that “In responding to Folkways’ trafficking 
allegations in the present proceeding, Mr. Crowder represents that in 
1956 he was forced by ill health to sell his interests in WHBT and 
WDEH: ‘Upon a doctor’s advice Mr. Crowder retired completely 
from active participation in the radio broadcast industry.’” (Folkways 
Broadcasting Co., Inc. v. F.C.C., supra, 375 F.2d at 401-402). 
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that his manager there. a Mr. Lee, was paying more attention 
to the secretary than to business, so he fired him and hired 
another manager, a Mr. Foster, but he became involved in 
partisan politics, which adversely affected the station’s busi- 
ness which so affected his nerves that he decided to sell that 
station. (Tr. 1484). On examination by his counsel, Crowder 
did not claim to have consulted a doctor, nor did he ad- 
vert to any medical advice in the premises.° On the other 
hand, it was developed on the record in the evidentiary hear- 
ing there were no similar problems at WHBT where Crowder 
participated in the station’s business on a day-to-day basis 
and had as his manager his long-time friend and associate 
Walter Scarbrough. Mr. Scarbrough testified that in the 
1955-56 period Crowder’s health appeared to be good and 
in any event Crowder never complained about it. (Tr. 1385, 
1389-90). 


Although, as above stated, in the application to the Com- 
mission for the Livingston station permit Crowder represented 
that he would be the general manager, at the hearing he testi- 
fied that he had previously agreed privately with his brother- 
in-law partner, McCoin, that except for assisting in the form- 
ulation of the application and contacting the consulting engi- 
neer and attorney and seeing to the construction of the facil- 
ity, he would not participate in the operation of the station. 
(Tr. 1717). Evidence adduced on the record of the evi- 
dentiary hearing tended to show that Crowder was not 
active in WLIV’s operation, including Crowder’s testimony 
that he did not even go near the station for months at 
time. The record evidence showed that Crowder’s in- 
vestment in WLIV was not more than $7,500. During the 


3in the instant hearing, in connection with Folkways’ attempt to 
develop information with respect to Crowder’s application for life in- 
surance and the statements of ill health or medical treatment therein, 
vel non, Crowder’s counsel suggested that the previously-pleaded doc- 
tor’s advice “could have been a telephone call. It could have been a 
country club conversation on the golf course. It could have been a so- 
cial engagement. He [could have] said, ‘I am nervous’; the doctor could 
easily have said, ‘get out of the radio business.’” (Tr. 1687-88). 
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period in which he held an ownership interest, he drew from 
$5,000 to $6,000 annually as his share of the profits. At 
the time of the sale of his interest, in 1964, the assets had 
been fully depreciated, and the basis for his gain on the sale 
of his interest was zero. He sold his 50% interest to his 
brother-in-law for $50,000 which was, therefore, all profit. 
In addition, under the contract of sale he obtained one half 
of the accounts receivable, which calculated to an additional 
$10,000 to him. (See R. 942). 


Added to his previous profit of some $91,000 on the sales 
of WHBT and WDEH, he realized a profit of $50,000 on 
the sale of his WLIV interest and had received other pay- 
ments as disbursement of profits to an additional approximate 
$50,000, for a calculated figure of $190,000 profit for the 
WHBT, WDEH and WLIV sale transactions. (R. 942). 


During the hearing, Mr. Harry T. Burn, a banker and law- 
yer from Rockwood, Tennessee, testified as to conversations 
with Crowder about the latter’s attitude toward broadcast 
station acquisitions. Rockwood, like Harriman, is in Roane 
County, and the two towns are some eight to ten miles 
apart. The first direct business contact between Burn and 
Crowder occurred in the early 1950’s when Crowder owned 
station WHBT and Mr. Burn was an officer of the bank in 
Rockwood. Mr. Burn learned that some civic leaders in 
Rockwood were thinking about applying for a radio sta- 
tion for that town, and it was his personal business view 
that the county’s economic interests would be better served 
by supporting Crowder’s station as a single county station 
than by the addition of a second one in the county at 
Rockwood.? He contacted Crowder and discussed with the 
latter the question of WHBT establishing a remote studio at 
Rockwood. (Tr. 369-376, 446-447, 469). Asa result of 
the discussions with Crowder, Mr. Burn’s bank remodeled 


9 as Mr. Burn testified, from a civil pride point of view he was not ad- 
verse to a separate station for Rockwood, but from a business point of 
view felt that the establishment of a WHBT remote studio at Rockwood 
would be a financially sounder alternative. 
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the third floor of the bank building for a remote WHBT 
studio, and a lease agreement was entered into. The WHBT 
remote studio was maintained there until some time after 
Crowder’s sale of the station in 1956 and the establishment 
of a second station in Rockwood, WRKH. Mr. Burn testi- 
fied that during the time Crowder maintained the WHBT 
studio in his bank building the two had occasional conver- 
sations concerning broadcasting matters. (Tr. 435-437). On 
another occasion, which Mr. Burn placed at or near the time 
Crowder was selling stations WDEH and WHBT, Burn men- 
tioned that some interests from out of town (McMinnville, 
Tennessee) were interested in placing a station in Rockwood, 
and adverting to their earlier discussions anent the economic 
undesirability of such a move, the conversation continued 
with Crowder’s comment that he, Crowder, “had learned the 
hard way that you could not make money on radio stations 
through operations, that you made money on radio stations 
by getting a license, building a good volume of gross income, 
by implication anyway, you had to, to do it through a sub- 
sidy, and then selling the station.” (Tr. 379). In the con- 
versation, according to Mr. Burn, Crowder commented that: 
“He didn’t propose to operate a station anyway 
other than until a time he could sell it.” (Tr. 379, 
436-437, 450). 
Burn could not fix the specific time of the conversation, but 
placed it some time between February and May of 1957. 
(Tr. 430-432, 449). 


When Crowder sold WHBT to Folkways in 1956 he had 
taken back a promissory note for the deferred portion of 
the purchase price, secured by a deed of trust and mortgage 
on the station’s realty and chattels. In May of 1961, Folk- 
ways entered into a refinancing program. The Crowder note 
had been paid down to approximately $23,000, and after 
Folkways’ Mr. Crosthwait ascertained that Crowder would 
be willing to sell the note and assign the security, Mr. Burn’s 
Rockwood bank bought the note and security from Crowder 
and made additional financing available to WHBT. After 
Crowder filed his instant application for a new station in 
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Harriman, the bank filed a petition to deny it on the grounds 
that Crowder’s proposed station would compete with and 
devalue the bank’s security. As Mr. Burn testified in the 
instant hearing, at about the same time he had an occasion 
to see Crowder at a public affair in Harriman and a brief 
conversation between them ensued. According to Mr. Burn, 
he opened the conversation by reminding Crowder of the 
latter’s earlier expressions that the only way to make money 
in radio was to go into a community where there wasn’t a 
station, build up the revenues, and then sell the station at a 
profit, and he suggested to Crowder that the instant Harri- 
man application appeared to be a departure from that phi- 
losophy in that Harriman already had a station. As Mr. 
Burn put it, Crowder then explained that he expected WHBT 
to go under financially and Crowder would then be in a po- 
sition to have the only station. (Tr. 381-382, 437-438, 462- 
463). 


Crowder denied having any such conversations with Burn, 


and asserted that the only times he had contact with Burn 
was when the lease for the WHBT remote studio was signed, 
when he sold the WHBT note to Burn’s bank, and the casual 
meeting at a political rally. (Tr. 1710-1713). Burn had tes- 
tified, inter alia, that in the conversation about radio broad- 
casting economics and philosophy Crowder had pointed out 
why he expected WHBT to go under, adverting to the cost 
of tubes, the dial position, ie., the frequency, and other such 
matters. (Tr. 381). In denying any such conversation with 
Burn, Crowder claimed that he had little familiarity with the 
technical aspects of the operation of the radio station, did 
not know what the cost of tubes would be, or whether, for 
example, the tube cost for a 1000 watt transmitter would be 
more than for a 250 watt transmitter. (Tr. 1648-49). In 
general, he claimed to have little if any knowledge of such 
radio operational matters. (Tr. 1703-04). He offered this 
denial of an ability to have commented on such matters as 
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support for his general denial of any conversation with Burn 
about the broadcasting business. (Tr. 1499-1506)./? 


C. Other Misrepresentation and Indications of Crowder’s 
Lack of Credibility. 


Commencing with the first application Crowder had occa- 
sion to file with the Commission, in 1950, Crowder repre- 
sented that he was and had been since 1944 the 100% owner 
of the Harriman Billiard Parlor. In the several applications he 
filed in the 1950-1967 period, the representation of 100% 
ownership was set forth in varying ways, but always to the 
same effect, such as “Owner, Harriman Billiard Parlor” in 
the 1955 application for renewal of license of WHBT (BR 
1664), “Harriman Billiard Parlor, Harriman, Tennessee, 
owned by F. L. Crowder” in the 1951 WHBT renewal appli- © 
cation and in a September 1, 1966, application for an FM 
station in Harriman. (See Tr. 324, 1597, 1664, and mater- 
ial in the Commission’s files which was officially noted in 
the hearing). 


During the above-referenced petition to deny proceed- 
ings, one of the issues raised by Folkways was the ade- 
quacy, vel non, of Crowder’s survey of community needs 
and interests, and in responding thereto Crowder’s sworn 
opposition pleading contended that he was fully aware of 
the needs of Harriman from his previous radio operation 
and from the fact that he was a businessman there (the 
application listed the 100% ownership of the billiard parlor). 
The Commission accepted this representation in making the 
initial grant-without-hearing and rejected Folkways’ request 
for a community familiarization issue on the ground, inter 


19'y fact which might be noted here, although out of chronological 
order, was Crowder’s representation in his 1956 application for the 
Livingston station that the proposed costs of operation had been esti- 
mated by the applicant, meaning him alone, since he was the experi- 
enced broadcaster and his brother-intaw partner had no such experi- 
ence. (Tr. 1599). 
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alia, that “tat present he is the owner of a business in Har- 
riman.. .”’ (January 14, 1966, Memorandum Opinion and 
Order, Par. 6, R. 326, emphasis supplied).// 


During the course of the evidentiary hearing, however, it 
was developed by counsel for Folkways that Crowder is not 
the 100% owner of the Harriman Billiard Parlor, nor had 
he been since 1948, when he established a partnership 
therefor with another, and in which Crowder’s interest was 
reduced to two-thirds. (R. 243-244). 


When Crowder filed his instant application to re-enter the 
Harriman radio market, his proposal made no showing as to 
the reason for its filing, nor did it show any expression of 
local need or desire for the station. Subsequently, however, 
Crowder filed an amendment to the application informing 
the Commission that a community programming survey had 
been made, submitting as evidence thereof letters addressed 
to him by various community leaders purporting to com- 
ment on the need and desire for Crowder’s station and for 
the purpose of “‘substantiating the fact that the proposed 
programming for his proposed new station had been discussed 
with them (the letter writers). (Tr. 1256, 1358; R. 1010- 
1012). In responding to the Folkways petition, Crowder 
recited, under oath, that the contacts had been made in 
such a manner that all the letter writers were “completely 
and fully apprised of the facts”, and that the explanation 
as to the procurement of the letters by Crowder’s agent, 
Scarbrough, submitted by Crowder “completely and fully 
sets forth the manner in which these contacts were made 


a Furthermore, in the petition to deny proceedings, Folkways had 
sought a financial qualification issue, but the Commission relied on 
Crowder’s representation of cash and “net current assets [which] are 
in excess of $70,000” to meet the approximate $57,103 requirement 
for the construction and operation of the proposed station. (R. 331). 
The assets relied upon by the Commission had been specified by 
Crowder in his financial statement which included the Harriman Bil- 
liard Parlor listed as $15,000 for the equipment and $30,000 for the 
real property. (R. 19). 
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in which the letters were obtained.” (Tr. 1588). The ex- 
planation contained such representations as that the letters, 
although instigated by Scarbrough, had been submitted 
directly to Crowder by the letter writers (R. 203, and see 
Tr. 1418). With this explanation, the Commission cleared 
Crowder of any community survey or misrepresentation 
charges in the hereinabove-mentioned January 1966 grant 
without hearing. 

However, on the record in the evidentiary hearing it was 
shown that Crowder’s previous explanation was erroneous 
and incomplete. For example, three of the letter writers 
were subpoenaed by Folkways to testify in the instant hear- 
ing, and their testimony showed that they were given pre- 
formed letters to sign. (Tr. 1739, 1764, 1772-73). Fur- 
ther, notwithstanding the original representation in the 
Crowder pleading that the letter writers submitted the let- 
ters directly to Crowder, it was shown on the hearing rec- 
ord that Crowder received them from Scarbrough who had 
not been informed of the programming plans (Tr. 344, 1421- 
2, 1523, 1575), and Crowder offered no explanation for 
this variance from the previous representation. (See R. 1020- 
21). 


As part of the intervenor’s case, Crowder was examined 
with respect to the programming on the station against the 
proposition of whether the instant application was an imple- 
mentation of the programming proposal or of a philosophy 
that the way to make money in the radio business was by 
building up the volume of revenues and selling for a profit. 
Crowder’s instant application contained an exhibit represent- 
ing that specific educational, discussion, agricultural, and 
various other general community programs would be carried. 
(Tr. 301, 304-304b). He had been operating the station 
since August, 1966, and on the record it was shown that 
none of the local community programs he had represented 
in his application to be broadcast had in fact been carried. 
(Tr. 316-322). 


Crowder’s commercial practices were also examined on 
the record with respect to the question of the indications 
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they might give as to whether he was utilizing the Harriman 
station consistent with a philosophy of building up advertis- 
ing revenues in any way possible so as to make the station 
attractive for subsequent sale. The record dislcoses that al- 
though Crowder first denied it, he was selling advertising 
time at less than his own published rate card rates, and 
using other business relationships to extract sales of broad- 
casting time. (See R. 1023-1026 for summarization of the 
record evidence on this point). 


As above recited, Crowder had told the Commission that 
the 1956 sales of his Harriman and Sweetwater radio sta- 
tions were occasioned by ill health of such magnitude that 
he had to withdraw completely from the broadciasting busi- 
ness. Against the ill health in 1956 representation, it was 
shown on the record that in September of 1956 (while he 
was constructing station WLIV, Livingston) he also purchased 
asoft drink bottling operation in the same community. The 
franchise area for the distribution of the soft drinks encom- 
passed fifteen counties in Tennessee and Kentucky, and both 


the physical facilities and the business were expanded by 
Crowder, commencing in 1956. By 1966 he had enlarged 
the building and plant to a facility evaluated by him at over 
$200,000. (Tr. 262-264, 300-301, 1488). 


The aforegoing summary does not include all of the evi- 
dence which was adduced on the record of the evidentiary 
hearing (See R. 1168-1240), but it does highlight that con- 
sidered significant under the trafficking issue. Before con- 
cluding this portion of the Counterstatement, however, it 
must be recited that Crowder offered no evidence at to 
his programming at either WHBT, when he owned it, WDEH, 
WLIV, or the applied for station from the time it commenced 
operation in August of 1966 (WXXL). As above indicated, 
the aforegoing references as to the deficiencies in the WXXL 
operations were produced on the record by the intervenor. 
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D. Concluding Events and the Commission Decision 


Following this Court’s April 26th per curiam order in the 
second Folkways case, 379 F.2d 447 (1967), Crowder had 
requested a stay thereof and in that connection the Commis- 
sion had advised the Court that the evidentiary hearing was 
proceeding on an expedited basis. which led this Court to 
order a temporary stay of the effectiveness of its April 
26th termination of operation order. On this account, the 
Commission believed that due and timely execution of its 
functions required that the record be certified to it for a 
final decision, without requiring the Examiner to prepare an 
initial decision. However, thereafter Crowder obtained a 
further stay from the Chief Justice of the U.S. Supreme 
Court, and with additional time available the Commission 
subsequently directed the Hearing Examiner to make a par- 
tial initial decision, viz., on the trafficking issue. 


After the conclusion of the evidentiary hearing, the par- 
ties, including the Commission’s Broadcast Bureau, submit- 
ted proposed findings and conclusions. The Broadcast Bu- 
reau’s findings distilled the evidence of record, and with 
respect to the trafficking issue submitted a conclusion to 
resolve it against Crowder. The Bureau concluded that 
Crowder’s credibility could not be accepted, that it was un- 
necessary to reach the conclusion as to whether Crowder 
trafficked with respect to WLIV because it was “patently 
clear” that the 1956 sales of WHBT and WDEH required 
a conclusion that Crowder had engaged in trafficking in 
broadcast licenses with respect thereto. The Bureau further 
concluded that on the basis of the record Crowder made af- 
firmative misrepresentations with respect to his sole owner- 
ship of the Harriman Billiard Parlor, that Crowder was not 
candid in his testimony relating to commercial practices at 
the Harriman station, and that there had been an affirma- 
tive misrepresentations to the Commission by Crowder in 
his 1956 WLIV application where he had proposed himself 
as the general manager. (R. 893, 931-973)./2 


12On the economic impact or Carroll issue, the Bureau concluded 
that Folkways had not shown that the market could sustain an addi- 


19 


The Examiner prepared a partial initial decision, address- 
ing himself to the trafficking issue. He set forth most of 
the facts of record concerning Crowder’s dealings in broad- 
cast authorizations, and then concluded that in his view 
Crowder had not engaged in trafficking. He gainsaid Crowd- 
er’s inconsistent representations on the ground that the “age” 
of the case was a barrier to a decision that Crowder attempted 
to mislead the Commission, although he did recite “it would 
appear that Crowder sought to divert the Commission from 
investigation of the trafficking allegation, conduct which . . - 
could be interpreted as an admission of impropriety.” With 
respect to the Crowder-Burn testimonial conflict, the Hear- 
ing Examiner stated that he “disavowed possession of a 
touchstone which distinguishes genuine gold from gilt” and 
made no conclusion as to demeanor or as to which of the 
witnesses was truthful. He concluded that the Crowder-Burn 
conversations may have occurred as Burn testified and 
Crowder forgot about them, but he found no irrefutable 
internal indicia of acceptability in Burn’s testimony, and so 


discounted it in proposing to resolve the trafficking question 
favorably to Crowder. (R. 1083-1111). 


Both the Commission’s Broadcast Bureau and Folkways 
filed exceptions to the partial initial decision (R. 1134-1166, 
1168-1240), and the matter was brought on for oral argu- 
ment en banc before the Commission on July 17, 1967. 
Thereafter on August 9, 1967 the Commission released a 
final decision, unanimously adopted, denying Crowder’s 
application on the ground that the trafficking issue had to 
be resolved against him and in light of all the facts and cir- 
cumstances the agency could not make the conclusion that 
a grant to Crowder would be in the public interest, conven- 
ience or necessity. Concluding that the resolution of the 
trafficking issue was dispositive of the case, the Commission 
did not reach the Carroll issue and accordingly made no 
findings or conclusions with respect thereto. (R. 1117-1127). 


tional broadcast station without degradation of existing service. How- 
ever, since Crowder was unqualified in the Bureau’s view the ultimate 
conclusion it proffered was that his application should be denied. 
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In its final decision the Commission recited that it was in 
substantial agreement with the Examiner's findings of fact, 
but it was unable, however, to agree with the Examiner’s 
conclusions. The unanimous decision of the Commission 
was that the Examiner failed to accord proper weight to 
relevant and material evidence of record bearing on the 
question of trafficking and that he had placed undue em- 
phasis on certain facts while failing to give proper consider- 
ation to others of equal or greater significance. (R. 1119). 
The Commission held that the instant application involved a 
proposal by Crowder to obtain a new radio station in Harri- 
man where he was formerly the licensee of a station which 
he had sold at a profit and with respect to which he had 
made varying and inconsistent explanations. The Commis- 
sion pointed out that the case had been remanded by this 
Court because of the earlier shown inconsistencies in Crowd- 
er’s representations, and “On the record of this evidentiary 
hearing. we conclude that Crowder has failed adequately to 
reconcile his inconsistent representations and has fallen short 


of meeting his burden of proof on the trafficking issue.” 


In reaching its ultimate conclusion to deny the Crowder 
application the Commission noted that it could not accept 
Crowder’s subsequent explanation for the WHBT sale, ie., 
ill health, because it had not been mentioned as a reason at 
the time of the sale although the application form specifically 
requested the reason, no corroboration by a physician was 
offered by Crowder although he claimed to have relied on a 
doctor’s advice, Crowder’s commercial manager’s testimony 
contra-indicated poor health on Crowder’s part at the time 
of the claimed ill health; also, at the alleged ill health time, 
Crowder was acquiring a substantial bottling plant in Living- 
ston which he personally supervised, and there was a clear 
misrepresentation with respect to the WLIV general manager- 
ship matter. As the Commission pointed out in its decision, 
“We are now told that the latter representation was incor- 
rect and that his participation in the Livingston station was 
therefore not inconsistent with the explanation given for the 
sale of WHBT and WDEH. We cannot permit an applicant 
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thus to decide as it suits his purpose which of his inconsist- 
ent representations we are to believe.” (R. 1121). 


The Commission went on to point out that it evaluated 
the evidence of record in connection with Crowcer’s acqui- 
sition and sale of WDEH, and “here, again, the reason now 
given for the sale is not consistent with the rest of the evi- 
dence.” The agency concluded that “it was not satisfied 
as to the credibility of Crowder and could not accept his 
second-thought explanations for the WDEH transaction.” 


In the final decision, the Commission also adverted to the 
record-shown discrepancy between Crowder’s representations 
as to his 100% ownership of his other Harriman business 
and the true ownership thereof, and noted that Crowder of- 
fered no explanation for his misrepresentations in that con- 
nection to the Commission except a claim of “error”. The 
final decision went on to discuss the Harry T. Burn testimony, 
but the Commission pointed out “‘we wish it to be clear 
that we believe Crowder has failed to meet his burden of 
proof without regard to the Burn testimony.” (R. 1123). 
The Commission concluced that although Burn was not a 
disinterested witness, the facts taken as a whole were con- 
sistent with Burn’s testimony rather than Crowder’s, noting 
in such connection the inherently unreasonable basis of 
Crowder’s disavowal of the pertinent conversations with 
Burn, viz., Crowder’s claim of insufficient knowledge of 
broadcast matters to have made the statements attributed 
to him by Burn. 

In sum, the Commission concluded: 

“We cannot accept as credible Crowder’s testimony 
that he was forced to sell WHBT and WDEH because 
of ill health. After a careful consideration of all the 
facts and circumstances involved we are unable to 
conclude that a grant to Crowder of a station in 
Harriman, Tennessee, would be in the public interest, 
convenience or necessity.* 

*In light of our conclusions concerning WHBT and WDEH, 
we need not resolve the trafficking issue as it relates to the 
Livingston station (WLIV). 

(R. 1125). 
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SUMMARY OF ARGUMENT 


Crowder’s brief obfuscates the real issues. Contrary to his 
contentions, this case does not involve difficult technical 
questions as to the number of broadcast authorizations 
which must be present or the minimum number of years 
any given license must be held to avoid a transaction being 
deemed trafficking in broadcast licenses. This case does not 
involve, either, the Commission condemning Crowder for 
having made substantial profits in the disposition of broad- 
cast authorizations. What this case does involve, however, 
is the well-established principle that a regulatory agency 
such as the Commission is entitled to “be alerted and 
fairly and fully informed upon the emergence of a situa- 
tion identified as a pressure point by law or regulation”, 
in which areas the undercutting of the regulatory system 
by a pattern of false or evasive reports disqualifies the evader. 
Lorain Journal Co. v. F.C.C.7 It is beyond question that 
trafficking in licenses is a “pressure point” or “sensitive 
area”, as this was clearly stated by this Court in this very 
matter in the Folkways decision, supra. There this Court 
pointed out that “The trafficking issue is a sensitive one vi- 
tally affecting the public interest represented by the Act 
administered by the Commission. Licenses cannot be granted 
in the public interest to those who seek them for sale rather 
than service.” Since misrepresentation of even immaterial 
matters precludes a finding that the misrepresenter possesses 
the qualities required of one seeking an authorization under 
the Communications Act to operate in the public interest, 
F.CC. v. WOKO, Inc., 329 U.S. 223 (1946), a fortiori, 
Crowder’s severe trampling of the judicially-approved higher 
standards which were applicable here is the keystone of the 
correctness of the Commission’s decision. 


In contending against the Commission decision which af- 
fixed a trafficking-in-licenses label to him, Crowder seeks to 


13122 US. App. D.C. 127, 351 F.2d 824 (1965), cert. denied sub. 
nom. WWIZ, Inc. v. F.C.C., 383 US. 967, 86 S. Ct. 1272, rehear- 
ing denied 384 U.S. 947, 86 S. Ct. 1455. 
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avoid the point that his own efforts to divert the agency 
from investigation of the trafficking question gave a clear 
indication of its presence. Why would he had made the 
first statement that ill health in 1956 forced the sales 
which he himself had instituted voluntarily a year earlier if 
he was not in fact trying to hide the real reason for the sates 
sales? The chronology of the varying explanations, and their 
mutual inconsistencies, required the resolution of the traf- 
ficking issue against Crowder. When questions were first 
raised in the pre-grant pleadings about the 1956 sales of 
WHBT and WDEH, Crowder made a sworn “true facts” 
explanation that the sales were forced by ill health of such 
magnitude that upon a doctor’s advice he had to withdraw 
completely from active participation in broadcasting. When 
he made this “true facts” explanation, he overlooked, how- 
ever, the earlier representation made to the agency at the 
time of the sales that he would be the general manager and 
active partner in a new station in Livingston, Tennessee. 
When this inconsistency was pointed out he attempted to 
explain away the general manager representation, saying in 
effect, “Oh, I didn’t mean it.” The Commission accepted 
this excuse and believed the 1956 ill health representation. 
But then the evidentiary hearing followed, in which it was 
shown that Crowder had made his decision to sell WHBT 
and WDEH at least as early as June 1955. Thus Crowder’s 
sworn “‘true facts” explanation was exploded. Crowder then 
tried another explanation, claiming that the WDEH sale 
was necessitated by problems he had with managers there. 
But even this second-thought explanation couldn’t cover the 
WHBT sale, for the record shows that he was having no 
managerial, commercial, or health problems in Harriman. 
Try as he might, Crowder wasn’t able to spin an explanation 
covering all of the inconsistencies in his previous sworn con- 
flicting representations to the Commission. He ran a crooked 
course which at the end left him somewhere behind his own 
starting line. 


The appellant tries to find reversible error in the Commis- 
sion’s utilization in the final decisions of his misrepresenta- 
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tion over the years anent the ownership of another business 
in Harriman. His basic argument on this point is that an 
inadvertent error in one application in 1950 was mechanic- 
ally reproduced in exactly the same form by secretaries and 
others and hence the misrepresentation in the many appli- 
cations over the years was but a repetition of the first one. 
But the record unequivocally refutes such contention, show- 
ing that the misrepresentation was made in varying ways 
and phrases, as for example, “100% owner, 1944 to present” 
in the 1961 application, and as “Harriman Billiard Parlor, 
Owner since 1944” in yet another application. The appel- 
lant’s contention that the ownership misrepresentation in 
the many applications over the years was simply a mistake 
repeated mechanically without his awareness, begs credulity. 
That he must make such a baseless argument is an indica- 
tion, however, of the lack of merit in his appeal. 


Based on Crowder’s track record, the probabilities are 
substantial that even his most recent “explanation” for the 
sales, viz., managers of WDEH being more interested, respec- 
tively, in secretaries and partisan politics than in financially 
successful radio operation, would be recanted or varied in 
any subsequent inquiry into the transactions. No wonder 
the Commission held that Crowder was unbelievable; no 
wonder it held that it could not find Crowder qualified to be 
a licensee. A contrary result would in effect be an announce- 
ment that applicants for a broadcast facility to operate in 
the public interest are free to make any representations 
they choose, and if such representations are subsequently 
shown to be untrue may then commence proffering a series _ 
of explanations until they find one which sticks. This is 
what is involved in the present case, and with such recog- 
nition of the basic issue the Commission’s resolution of 
that part of the record concerning the conflict in testimony 
between Crowder and Mr. Burn is both reasonable and sound. 
Crowder’s actions and pattern of conduct in attempting to 
mislead the Commission destroyed his own credibility, and 
thus on the question of whether Crowder was telling the 
truth in denying that he ever had any conversation with Mr. 
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Burn or whether Mr. Burn’s testimony as to the occurrence 
was correct, there was no ground upon which Crowder could 
be found to be the truthful one. 


In dealing with concepts like trafficking, particularly in- 
sightful judgments are provided by the agencies who have the 
benefit of experience and can see the pattern from a series 
of transactions. Here, the Commission’s conclusions are 
supported by substantial evidence, and even assuming that 
the Examiner’s clearance of Crowder reflects a possible dis- 
position of the case it does not negative the Commission’s 
conclusion as a permissible view of the significant facts shown 
by the evidence. It was “for the Commission to measure 
the force of the various vectors and to chart the resultant 
in the parallelogram of forces.” Lorain Journal, supra, 351 
F.2d at 828. The appellant’s plea to this Court that he 
prefers the Examiner’s proposed favorable resolution of the 
issue to the Commission’s unfavorable decision is not unex- 
pected, because it is all that the appellant can plead. Crowder 
stands proved by the record as unqualified. He failed utterly 
to meet the burden of proof with respect to the trafficking is- 
sue, “a sensitive one vitally affecting the public interest rep- 
resented by the Act administered by the Commission.” 
Folkways, supra. The Commission’s decision should be af- 
firmed. 


ARGUMENT 
I. 


The Heart of This Case Is Crowder’s Attempt To De- 
ceive the Commission, Particularly with Respect to the 
Sensitive Trafficking Issue, and the Commission Cor- 
rectly Concluded that His Disqualification Was Required. 


The thrust of Crowder’s appeal is that the Commission 
couldn’t reasonably have found trafficking in this case be- 
cause there were only three stations involved and the trans- 
actions in which he engaged with respect thereto spanned a 
fourteen year period. To support his argument, Crowder 
addresses himself to other cases in which trafficking ques- 
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tions were considered and says, in effect, that his pattern 
doesn’t fit any of them. He argues, for example, that some 
broadcasters have sold more stations and more frequently 
than he, and have been cleared on a trafficking count, so 
he should have been given the instant grant for another sta- 
tion in Harriman where he had one previously but sold it 
at a profit. Crowder’s brief concedes that the cases in the 
trafficking area involved “varying factual patterns” (Crowder 
Brief, p. 19), and since this is so he destroys his own con- 
tention that results in trafficking cases must be the same. 
Too, Crowder studiously avoids the test which is applicable 
to this case, ie., this Court’s opinion when the matter was 
first before it in Folkways Broadcasting Co., Inc. v. F.C.C., 
__ US. App. D.C. __, 375 F.2d 299 (1967). It is clear 
that this trafficking case involves an ingredient not found 
in those cited by Crowder, viz., Crowder’s inconsistent rep- 
resentations to the Commission and a pattern of conduct 
on his part designed to preclude Commission investigation 
of the sensitive question. 


As distilled in the Counterstatement, the record shows a 
pattern of false reports, concealments and inconsistent rep- 
resentations by Crowder to the Commission. An applicant 
or a licensee has a duty to be candid, frank, and fair in 
his reports to the agency, because it is the assumption of 
truthfulness and candor in such reports upon which the reg- 
ulatory agency must rely. Without that assumption the 
regulatory system, particularly when functioning in sensi- 
tive public interest areas, would be rendered inoperative. 
Lorain Journal Co. v. F.C.C., supra; Hamlin Testing Labora- 
tories, Inc. v. A.E.C., 357 F.2d 632 (6th Cir. 1966). This is 
not a new principle, but has been so long established that it 
is part and parcel of the Communications Act and the Com- 
mission’s fulfillment of its statutory responsibilities thereun- 
der. Licenses are issued on the basis of representations made 
in applications, as the agency pointed out in American 
Southern Broadcasters, 13 R.R. 927, 945 (1957): 


“The Commission should be able to and does rely 
upon information set forth in applications and reiter- 
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ated under oath in proceedings such as this [there 
involving an applicant’s financial qualifications] ”. 


And see, Walter T. Gaines, 17 R.R. 163 (1958). 


The proposition that those who desire to obtain broad- 
cast authorizations to operate in the public interest can 
fairly be held to a high standard of conduct with respect to 
reports and representations to the regulatory agency is too 
well established to warrant an undue extension of this brief 
by a discussion thereof. The cases need not be collected; 
they are legion. As this Court stated in Lorain Journal Co. 
v. F.CC,, 122 US. App. D.C. 127, 351 F.2d (1965), cert. 
denied sub nom. WWIZ, Inc. v. F.C.C., 383 U.S. 967, 86 
S. Ct. 1272, rehearing denied, 384 U.S. 947, 86 S. Ct. 
1455: “A cardinal assumption of the regulatory system is 
undercut by a pattern of false or evasive reports”. (351 
F.2d at 830). This is so, even if the evasions or conceal- 
ments be of immaterial matters, since “The fact of conceal- 
ment may be more significant than the facts concealed.” 
ECC. v. WOKO, Inc., 329 U.S. 223, 227, 67 S. Ct. 213, 
215 (1946). 


An applicant’s duty to be candid and accurate is even 
higher when the matter involved is a sensitive one, such as 
trafficking, as this Court pointed out in Folkways, supra. 
Inconsistent representations under a “sensitive” issue would 
require disqualification. Hamlin Testing Laboratories, supra. 
Crowder was given an opportunity to resolve the substantial 
questions favorably, but it is clear that on the basis of this 
record he did not do so. It is just as clear that the Folkways 
trafficking test, if you will, was properly the decisional 
standard against which the Commission evaluated and deter- 
mined the matters adduced on the record before it. 


In arguing generally that the Commission’s decision to 
disqualify Crowder is not based upon substantial evidence, 
the appellant tries to obscure the misrepresentation made 
in the 1956 WLIV application. Commencing at p. 32 of 
his brief, Crowder argues that the WLIV general manager 
misrepresentation had no nexus to a trafficking question, 
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but this misses the point entirely. In an effort to explain 
away the obvious inconsistency between the WLIV repre- 
sentation and the oft repeated representation that the 
1956 sales of the Harriman and Sweetwater stations were 
forced by ill health of such magnitude that he had to with- 
draw from broadcasting, Crowder had to admit to a delib- 
erate misrepresentation with respect to WLIV, saying that 
contrary to his general managership representation to the 
Commission, he had a clear understanding with his brother- 
in-law partner that he would not in fact be the general 
manager and would have but severely limited activities and 
only in the initial states of that station’s life. These findings 
are amply supported by the record, and it is of more than 
passing interest to note that Crowder does not quarrel at all 
with the findings, but only with the use made of them by 
the Commission in evaluating Crowder’s reliability and 
credibility. 


In attempting to gainsay the proved concealment with 
respect to WLIV, Crowder has overlooked such cases 2s Hall 


vy. F.C.C., 99 US. App. D.C. 86, 94-96, 237 F.2d 567, 575- 
577 (1956). As this Court there held, a misrepresentation 
to the Commission cannot be considered nugatory on the 
theory that the Commission would have acted similarly even 
if the truth had been revealed. There is a duty, the Court 
said, “to disclose to the Commission any facet of a propo- 
sal as to which there may be a mental reservation, no mat- 
ter how far advanced the proposal or rudimentary the 
reservation.” The record here shows Crowder’s deliberate 
failure to abide by that duty, and the Commission quite 
properly can decline to place any reliance on him now. 
Ibid. 


Turning to the record upon which this appeal is brought, 
we find numerous other instances where Crowder attempted 
deception of or concealment from the Commission. The 
whole matter of the Harriman Billiard Parlor, discussed in 
more detail, infra, forms a conclusion that forthrightness 
and candor are elements not possessed by Crowder. The 
demonstrated proclivity to deceive in the successive explan- 
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ations offered to the Commission for the 1956 sales of sta- 
tions WHBT and WDEH precludes reliance on any represen- 
tations made by Crowder. The appellant’s backing and fill- 
ing brands him as dishonest with the Commission. He has 

no ground, then, upon which to posit a claim that the Com- 

mission should have accepted his personal unsupported state- 
ment of a “no trafficking’’ intent as dispositive of the case. 


Crowder contends that the Commission found him guilty 
of trafficking in licenses when “any reasonable analysis” of 
his fact pattern would require the conclusion that the traf- 
ficking could involve only one station, “WDEH, the Sweet- 
water station Crowder owned for two years.”” (App. Brief, 
p- 20). Preliminarily it must be noted that the appellant 
seeks to crowd the issue unfairly because the record shows 
that station WDEH was placed on the air in February 1955, 
and four months thereafter, on June 22, 1955 was put in 
the hands of a broker for sale. The fact that the station 
wasn’t finally disposed of until 1956 was in part due to 
Crowder’s insistence upon favorable terms and in part due 
to the problems the proposed purchaser was having in obtain- 
ing Commission approval of the sale. 


Moreover, Crowder’s attempt to claim that only the WDEH 
transaction is questionable completely misses the point enun- 
ciated by this Court in Folkways, supra. When the instant 
matter was before the Court the first time, Crowder also 
argued that the trafficking question arising from his re- 
application for the Harriman market was not pertinent be- 
cause he had previously operated WHBT for six years and 
only WDEH was held for a short period of time. On that 
argument the Court in its opinion pointed out: 


“The fact that Crowder, as the Commission states, op- 
erated station WHBT from 1950 to 1956 before sell- 
ing it does not answer the question; the question is 
not whether the trafficking intent, arose prior to 
1950, but whether it arose at all. As to that, events 
which did not begin until 1956 are sufficient to re- 
quire the probing of an evidentiary hearing.” 

(375 F.2d at 302.) 
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And the hearing probe turned up evidence which, to use 
Crowder’s own term of “under any reasonable analysis”, re- 
quires a conclusion that Crowder did traffick in licenses 
both with respect to WHBT and WDEH, as the Commission 
concluded. 


The cases cited by Crowder save him not at all. That 
he can cite some cases involving the trafficking question 
is but an indication that a trafficking inquiry is a legitimate 
one and will be considered by the Commission prior to any 
grant. The fact that in the cases cited by Crowder the 
Commission resolved the issue favorably to the applicant on 
the basis of the facts there involved nowise makes the prop- 
osition. urged here by Crowder, that the issue should per- 
force have been resolved favorably to him here. As Crowder 
concedes, the decisions in the trafficking area have varying 
factual patterns. (App. Br., p. 19). This simply means that 
possible trafficking can be as varied as a party’s ability or 
imagination. See, e.g.. Edina Corp., 4 F.C.C.2d 29 (Rev. 
Bd., Commission review denied, Nov. 4, 1966). It also 


means that because of the sensitive nature of the trafficking 
question the Commission will look at varying factual pat- 
terns and if trafficking is a possibility will explore it and 
grant a requested authorization only if it is satisfied suffici- 
ently that it is not present; here Crowder had an opportunity 
to satisfy the legitimate inquiry, but did not do so. 


Crowder fails to consider such cases as Franklin Broad- 
casting Co., 22 R.R. 880 (1962), where the Commission 
held that although past transactions standing alone might 
not provide any basis for concluding that a party has been 
engaged in trafficking in licenses, “An entirely different pic- 
ture could emerge when the past transactions are considered 
in conjunction with a proposed transaction.” In the Crowder 
case, it was the attempted re-entry onto the Harriman broad- 
casting scene where he had previously owned but sold a sta- 
tion at a profit which brought his past transactions into 
play. The significance of this point was noted by the Com- 
mission in the decision here, where it observed that “‘if his 
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primary interest was in station operation in that community 
{Harriman], the normal course would have been to continue 
the operation of station WHBT, not to sell it at a profit and 
then seek another license.” (R. 1121). 


Before closing on this point, we believe it appropriate 
to comment on Crowder’s attempted use of the Commission’s 
initial action in this case. At page 22 of his brief, Crowder 
sets forth the Commission’s initial clearance of him on the 
trafficking question and contends that since the Commission 
once accepted his proffered explanations it is inconsistent 
of the agency to disbelieve him now and find indications of 
trafficking-in-licenses. When it is remembered that Crowder 
extracted the initial grant without a hearing from the Com- 
mission by the sworn “true facts” explanations of ill health 
which were exploded during the hearing required by the 
Court, Crowder’s instant argument of inconsistencies in the 
Commission’s treatment of him becomes grotesque. In 
effect, he is saying: “I made representations to the Com- 
mission which it accepted and thereby got a grant without 


a hearing. A hearing was required, however, and those rep- 
resentations were shown to be disbelievable, but I made new 
representations about bad managers at Sweetwater. Now 
the Commission won’t believe me. This is inconsistent; the 
Commission believed me the first time around, why won’t 
it believe the second story?” The pathetic question answers 
itself. See Hall v. F.C.C., supra. 
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The Tangled Web Woven by Crowder in His Suc- 
cessive Versions Makes Any Explanation for 
His Conduct Unbelievable. 


“Oh, what a tangled web we weave, 
When first we practice to deceive!””/* 


In the decision on appeal the Commission concluded, after 
evaluating all the facts of record, that it could not accept as 
credible Crowder’s testimony that he was forced to sell 
WHBT and WDEH because of ill health. (R. 1125). One 
point shines through the Commission decision, which is that 
Crowder defeated himself, so to speak, and cannot lay the 
denial of his application to anyone else. As the Commission 
emphasized in the decision below, “We wish it to be clear 
that we believe Crowder has failed to meet his burden of 
proof without regard to the Burn testimony.” (R. 1123). 
In short, Crowder’s own successive, inconsistent and con- 
flicting explanations wove a web from which his credibil- 
ity could not be extracted. 


The chronology of development of Crowder’s assorted ex- 
planations is important. When Crowder sold stations WHBT 
and WDEH in 1956, he simply told the Commission he 
wanted to withdraw from broadcasting in those two commu- 
nities. Even though the application form called upon him 
to give a full account of his reasons for the sale, he made no 
further explanation. No mention was made of health prob- 
lems; no mention was made of operational problems, nor yet 
of financial problems. After Crowder filed his instant appli- 
cation to acquire another station in Harriman where he had 
previously owned and sold WHBT, at a profit of some $61,- 
000, Folkways’ petition raised quite naturally the basic ques- 
tion of whether Crowder was seeking his second Harriman 
station for a subsequent sale. To avoid Commission inquiry 


14 Si, Walter Scott, Canto VI, Stanza 17, “Marmion.” 
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of the trafficking question thus raised, Crowder claimed that 
the “true facts” for the 1956 sales of this first Harriman 
station and of WDEH was illness of such magnitude that he 
was forced to sell these stations. In a sworn opposition 
pleading he stated: 
“The true facts, which are conspicuous by their absence 
in the Folkways petition, are that Crowder was forced 
to sell his radio interests due to ill health. Upon a 
doctor’s advice Mr. Crowder retired completely from 
active participation in the radio broadcast industry.” 
However, it was then pointed out that this was a most 
peculiar explanation for the 1956 sales because at the same 
time he was applying, with his brother-in-law, for a new 
station in Livingston, Tennessee, in which Crowder repre- 
sented that he would be the general manager, and successive 
reports listed him as the general manager. 


The Commission questioned Crowder about this apparent 
inconsistency but he still fought to avoid the developing 
trafficking question and so of fered a sworn explanation that 


the general manager representation had not been what it 
had appeared to be. He claimed it was but an inartful way 
of saying that he had proposed to hire the attorneys and 
engineers and assist in early construction problems. He thus 
led the Commission to accept an explanation which preserved 
the representation of ill health in 1956 as the reasons for 
the sales, thus foreclosing further consideration of the traf- 
ficking question. 


Neither in the sworn “explanation” upon which the agency 
relied to make an initial grant without a hearing, nor yet even 
to this Court when such grant was challenged by Folkways, 
did Crowder once suggest that the 1956 sales of WHBT and 
WDEH were occasioned by anything other than ill health in 
that year. In point of fact. the language of his representa- 
tion to the Commission in that connection was obviously 
calculated to, and did in fact, lead the Commission to believe 
that the ill health was in 1956, the year of the sales. For 
example, after the Commission inquired of Crowder about 
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the apparent inconsistencies in the 1956 picture, he re- 
sponded: 


“in 1956, Mr. F. L. Crowder owned two broad- 
cast properties, one in Sweetwater and the other in 
Harriman, Tennessee. His health became such that 
he could no longer continue in the day-to-day active 
Operation thereof, and for that reason both stations 
were sold in that year. It was his intention then to 
withdraw from such activity, and the Commission 
was so informed. 


“That same year, his brother-in-law, Mr. R. H. Mc- 
Coin, was employed and wished to become engaged 
in broadcasting, having sold his car agency in 1955. 
Because he was totally inexperienced in such matters, 
Mr. McCoin looked to Mr. Crowder for guidance and 
wanted him to have a 50% interest. * * * 


“In sum, because of the then state of his health 
Mr. Crowder’s last operational activities upon a rou- 
tine basis in the broadcast field occurred in 1956 be- 
fore he disposed of his interests in the Sweetwater and 
Harriman stations. * * *” (R. 311-312, emphasis sup 
plied). 


In his first explanation to this Court, Crowder was no 
less explicit in suggesting that it was ill health in 1956, and 
only ill health which commenced that year, which gave rise 
to the questioned sales. For example, in contending that a 
trafficking-in-licenses issue was not raised by the questioned 
transactions Crowder said: 


“In other words, in eighteen years he owned all or a 
part of three radio stations, one of which was held 
for ten years, one for eight years, and one for two 
years. In 1956, Mr. Crowder sold WHBT (held for 
10 years) and WDEH (held for two years) for reasons 
of health. That same year he acquired a 50 percent 
interest in WLIV (which he held for eight years) as 
an accommodation to his brother-in-law. . . .” 


(Crowder’s Brief, Case No. 19,971, p. 10). 


s— - * 
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“In 1956, Mr. Crowder informed the Commission 
that he wished to discontinue his broadcast activity 
in Harriman. He did not explain at that time that 
his health dictated that desire, although Folkways be- 
lieves that he should have done so.” (Jbid., p- 11). 


* * * 


“The Commission, however, inquired of Mr. Crowder 
as to these matters [WHBT and WDEH sales and 
WLIV acquisitions] , and had before it his uncontested 
representations as to his health in 1956, the extent 
and nature of his duties with WLIV, and his state- 
ments that nothing was represented to the Commis- 
sion with intent to mislead or to confuse.” (Ibid, 
p. 18). 


It should be noted here that after Crowder filed his sec- 
ond explanation with the Commission about the inconsistency 
in. the previous representations about the 1956 activities, 
Folkways pointed out that in that same year he acquired 
and began operating another substantial business activity, 
namely the bottling plant in Livingston. In making its first 
grant without a hearing, the Commission did not pass upon 
this. However, Crowder apparently recognized the aspect of 
inconsistency of the substantial bottling plant activity with 
his claim of ill health in 1956, so he attempted to explain 
away the bottling plant operation in this Court. Departing 
from the record then on appeal, Crowder contended that 
albeit he purchased the bottling plant in 1956 “He has never 
operated it personally, however, the original manager having 
done so after Mr. Crowder’s purchase of the business and 
more recently Mr. Crowder’s son being so engaged.” 
(Crowder Brief, Case No. 19,971, p. 2, fn. 2). 


At this juncture, it is abundantly clear that Crowder was 
saying emphatically that ill health in 1956 forced the sale of 
WHBT, Harriman, and WDEH, Sweetwater, and that anything 
in 1956 inconsistent with such ill health was itself not true 
or accurate. 


Now we come to the matters brought out for the first 
time in the evidentiary hearing which was required by this 
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Court. Folkways subpoenaed the records of the broker who 
handled the WHBT and WDEH sales, and from those records 
it was shown that Crowder listed the stations for sale on 
June 22. 1955. June 1955 was not 1956, of course, and 
the discovered documents were inconsistent with Crowder’s 
repeated representation that ill health in 1956 necessitated 
the sale. The web of explanation which Crowder had woven 
for himself to that juncture was fairly tight. but he attempted 
to spin another thread of explanation within the limited 
room he had left. This new thread, first spun in May 1967 
during the course of the evidentiary hearing after Folkways 
had put the broker’s documents in evidence, was managerial 
problems at WDEH. Crowder now said that in February of 
1955. when WDEH first went on the air the manager, by 
the name of Lee, paid more attention to the office sec- 
retary than to business which created financial problems 
for the station. Crowder fired Lee, he said, and engaged 
a Mr. Foster. only to find that under him business kept 
“going down, going down” because Foster was taking sides 

in a local partisan political situation. This made him a 
nervous wreck and brought forth the decision to sell station 
WDEH. not really in 1956 as he had previously represented 
to the Commission (and to this Court), but in June of 1955, 
Crowder said./> 


15 Crowder’s attempt to find support for even his third explanation 
for the sale of the Sweetwater station, viz., managerial problems, by 
reference to a statement found in the Commission’s files by A. D. 
Smith, Jr. (App. Br., p. 30), is without merit. First of all, Crowder 
didn’t produce A. D. Smith, Jr. and the reference in his brief is to 
an untested third party statement found in the files. In any event, 
it should be noted that Crowder is attempting to use only a portion 
of Mr. Smith’s statement, and it is not without significance that 
Crowder avoids the following portion thereof: “Mr. Crowder was 
fortunate in securing a new manager who has shown a very steady 
increase in business every month.” This of course negatives Crowd- 
er’s explanations offered now that the sale of WDEH was necessitated 
because of financial problems caused by managers. (See R. 1088 and 
1089). 
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This explanation placed a further problem in Crowder’s 
hands, however, because it was brought out that Mr. Foster, 
the second manager, did not actually leave station WDEH 
until 1956. If Foster caused the problems which resulted 
in the decision to sell, why was he kept on, Crowder was 
asked. When Mr. Lee caused problems he was fired, Crowder 
was reminded, yet Mr. Foster who was causing business to 
go “down,” was retained. Why? Crowder then offered an 
explanation that he had an oral agreement with Foster to 
retain the latter for a period of a year, but as the Commis- 
sion’s Broadcast Bureau pointed out below, it is more likely 
that had Foster caused the problem which led to Crowder’s 
decision to sell WDEH in June 1955, as the most recent ex- 
planation suggested, Crowder certainly would have let Foster 
go just as he fired Lee. (Tr. 1818).’¢ 


It is not without significance, we submit that even in try- 
ing to come up with a second explanation for the sales, 
Crowder limited his testimony to the Sweetwater situation. 
As may be seen from the portion of the transcript quoted 
by the appellant at page 40 of its brief, Crowder’s conten- 
tion that operational problems necessitated the sale was 


I 6 although Crowder’s third (or was it his fourth?) explanation for 
the sale of WDEH was that managerial problems in 1955 resulted in 
the station’s revenues “going down, going down” (Tr. 1484), infor- 
mation given to the broker who handled the sale, which information 
was developed on the record as obviously coming from Crowder (Tr. 
1025-1026), showed the following: 


Station WDEH, First 6 Months of Operation 


Bank Deposits 
February $ 319.65 
March 2,204.40 
April 3,711.66 
May 4,013.43 
June 4,191.91 
July 3,672.02 


Total $18,113.07 
(See R. 646) 
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limited to the WDEH sale, e.g. “So in about three months, 
frankly. 1 was a nervous wreck. I decided to sell my radio 
station and get out of the radio business.” The singular 
“station™ was not inadvertent. Although Crowder had 
the burden of proof under the trafficking issue, he made 
no attempt to adduce medical records or produce a doc- 
tor to support the really significant question of whether his 
health was no terrible in 1956 that he was forced to retire 
from the broadcasting business in Harriman and Sweetwater 
pursuant to a doctor's advice./7 When counsel for Folkways 
attempted to go into the medical question by seeking to as- 
certain whether Crowder had included the alleged 1956 health 
breakdown or medical advice relative thereto in applications 
for insurance thereafter. the examination was cut off by the 
Examiner upon objection by Crowder’s counsel. It was then 
Suggested that any conversation with the doctor would have 
been but a casual one only, such as at a social event or on 
the golf course, and not part of any medical treatment. (Tr. 
1687-1688). 


As above indicated, part of the explanation problem cre- 
ated by Crowder was the 1956 acquisition of the bottling 
plant in Livingston. When first examined at the evidentiary 
hearing, Crowder claimed that he had lived continuously at a 
specific address in Harriman since 1946. (Tr. 202). Folkways 
then showed, however, that in December of 1956 Crowder 
and his wife purchased a substantial residence in Livingston, 
suggesting that Crowder found his business activities in Liv- 
ingston so encompassing that it was necessary for him to buy 
living quarters there. To explain why the Livingston house 
was purchased, Crowder claimed that he had bought it with- 
out his wife’s knowledge and that she objected upon being 


170n his direct examination, Crowder made no reference to medical 
advice, and when asked by counsel for the Broadcast Bureau whether he 
had consulted a doctor, Crowder said he did but conceded that the 
advice was the rather off-hand comment that “Well, the only thing I 
can tell you is to get out of the radio business if that is what is caus- 
ing you to be so nervous.” (Tr. 1701). 
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apprised of the purchase, so it was sold. However, the sub- 
sequent sale did not occur for three years and in the mean- 
time Crowder used the house for weekday living in Livingston. 
After the house was sold he built living quarters above the 
bottling plant and continued to stay there weekdays, return- 
ing to Harriman on weekends. The bottling plant operation 
was a substantial one, with a franchise area encompassing 
15 counties in Tennessee and Kentucky. Crowder purchased 
material, hired the crews and directly supervised them in ex- 
panding the physical facilities, and he substantially enlarged 
the plant’s business. In point of fact, he claimed that the 
bottling plant operation was so time consuming that he 
couldn’t even go near WLIV in Livingston for months at a 
time. On the evidentiary hearing record he thus intensified 
the inconsistency arising from the bottling plant activities 
and a claim of ill health of such magnitude that he had to 
give up his Harriman and Sweetwater businesses. (See R. 
1175-76). 


It is quite clear, we think, that Crowder got stuck by giv- 
ing the first sworn explanation that it was 1956 ill health 
which caused the radio station slaes. This confronted him 
with the conflict between that representation and the sworn 
representation in the 1956 Livingston application that he was 
to be the WLIV general manager. He told the Commission 
that the general manager representation was not quite correct 
and such excuse was once accepted by the agency. He con- 
tinued to stand on the premises of the first explanation, 
however, that it was ill health in 1956 which necessitated 
the sales of WHBT and WDEH. When this part of his pre- 
viously accepted explanation was exploded in his face by 
Folkways subpoenaing the broker’s records and showing the 
listing of the stations for sale in 1955, the bad manager ex- 
planation was brought forth. Whatever may be said about 
the question of the abilities or proclivities of Crowder’s 
managers at WDEH, it is passing strange that he waited so 
long to mention them as the problems occasioning the sale. 
He didn’t give this as his reason in 1956 when he sold the 
stations, even though the application form asks for a full 
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explanation: he didn’t mention the problem in 1956 when 
the Commission advised him that the reasons for a transfer 
are significant in the Commission’s consideration of a pro- 
posed sale and requested a fuller statement of reasons for 
the WHBT sale (R. 1089); he didn’t tell it to the Commis- 
sion in his sworn “true facts” explanation filed on January 
$. 1963: he didn’t mention it to the Commission in his De- 
cember 27. 1965 verified explanation when specifically called 
upon to comment on the 1956 inconsistencies; he didn’t 
mention it to this Court when the question was first argued 
in Case No. 19,971: and he didn’t even mention it when he 
was first on the stand in the 1967 evidentiary hearing. He 
raised it only after the broker’s documents were put in the 
record by Folkways. 

Of crushing weight, however, is the fact that none of the 
alleged Sweetwater problems existed in Harriman, although 
Crowder also listed that station for sale at the same time. 
In connection with station WHBT, Crowder’s associate and 
long-time employee, Walter Scarbrough, testified that the 
station was operating smoothly, there were no financial 
problems, and Crowder neither complained of nor gave any 
indication of illness. Crowder was thus deprived of a 
retreat to “bad manager” excuse for the sale of WHBT. He 
was deprived of a retreat to an ill health claim in either 
1955 or 1956 with respect to Harriman. He finally stood 
naked on the record, with the web previously woven by him 
now virtually torn away. In such light, the Commission’s 
conclusion that 

“We are not satisfied as to the credibility of Crowder” 


and 


“In sum, we cannot accept as credible Crowder’s testi- 
mony that he was forced to sell WHBT and WDEH 
because of ill health” 


were eminently sound and supported by substantial evidence. 
Lorain Journal Co. v. F.C.C., supra; Immaculate Conception 
Church v. F.C.C., 116 U.S. App. D.C. 73, 320 F.2d 795, 
cert. denied, 375 U.S. 904, 84 S. Ct. 196 (1963). 
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Crowder’s Contention that His Misrepresentations About 
Ownership of the Other Harriman Business Were But 
Immaterial, Mechanical Errors Is Without Support. 


Commencing in 1950, Crowder continuously represented 
to the Commission that since 1944 he had been the 100% 
owner of the Harriman Billiard Parlor. The representation 


of such complete ownership was set forth in various fashions, 
such as: 


“F, L. Crowder, Harriman Billiard Parlor, 
100% Owner, 1944 to present”, 


“Harriman Billiard Parlor (Owner)”, 


“Owner, Harriman Billiard Parlor 
Harriman, Tennessee”, 


and 


“Harriman Billiard Parlor, 
Harriman, Tennessee 
Owned by F. L. Crowder’/® 


His instant application, filed in December of 1961, contained 
the representation that he was the 100% owner and had been 
since 1944. In his financial statement filed by him for the 
Commission’s use in ascertaining financial qualifications, he 
listed the billiard parlor equipment and real estate. In the 
pre-grant pleading stage, when Folkways petitioned to deny 
the application on the issue, inter alia, as to the sufficiency 
of Crowder’s program operation, he adverted to the fact 
that he was a businessman in Harriman as a basis for his 
claimed familiarity with the community’s needs. Then in 
making the initial grant without a hearing the Commission 


18 4 copy of the pertinent pages of some of the applications show- 
ing the varying ways in which Crowder made his representations of 
100% ownership is set out in an appendix to this brief. 


reviewed his application and pleading and finding therein the 
representation of 100% ownership of the Harriman business 
it believed there was a sufficient familiarity on Crowder’s 
part with programming needs of Harriman, saying: 
“At present he is the owner of a business in Harri- 
man... .” (R. 326).!9 

During the evidentiary hearing it was developed by Folk- 
ways in cross-examination of Crowder that he is not the 
owner of the Harriman Billiard Parlor and in fact has had 
but a partnership interest therein since 1948. (Tr. 243-244). 
Crowder offered no explanation for the many contrary rep- 
resentations of 100% ownership which were found in the 
applications he had occasion to file with the Commission 
since 1950. simply claiming that the entries were erroneous. 
(Tr. 324-325). He made no explanation as to how or why 
the alleged “error” found its way into so many applications 
in such varying forms. Furthermore, the record shows that 
Crowder knew how to indicate a partnership interest as con- 
trasted with a sole proprietorship, making “partnership inter- 
est” entries with respect to Audio Broadcasters (WLIV), for 
example. (See Apx. p. 1). 


In his instant brief, however, the appellant argues without 
any reference to the record that the oft repeated misrepre- 
sentation, expressed in varying forms as shown above, was 
occasioned by an inadvertent error in 1950, picked up and 
repeated “by rote.” (App. Br., p. 24) That his argument 
has absolutely no foundation in the record, and more, is 


19 another question raised by Folkways was the sufficiency of 
Crowder’s resources for a finding of financial qualification. Crowder 
opposed a financial inquiry on the grounds that the information filed 
by him with the Commission demonstrated sufficient backstopping 
to meet the Commission’s financial ability test, viz., operation with- 
out revenues for a year assuming no revenues are available, the so-called 
Ultravision test. 5 R.R.2d 343 (1965). The Commission accepted 
Crowder’s representations and specifically adverted to his balance 
sheet’s showing of net current assets, which included the billiard par- 
lor equipment listed at $15,000 in addition to the real estate. 
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controverted by the evidence of record which shows that 
the misrepresented ownership was expressed in varying ways, 
is clear from just the few examples cited above. In view of 
the absolute baselessness of the appellant’s argument, we 
do not think an extended discussion of it is warranted. 
Nevertheless, to lay to rest any questions in this connection 
a few additional observations may be in order. 


First of all, to the extent that Crowder now contends 
that the oft repeated “error” involved but a minor business 
interest unrelated to broadcasting and is thus without signif- 
icance, his argument is answered by clear pronouncements 
to the contrary by both this Court and the U.S. Supreme 
Court. For example, as the Supreme Court pointed out in 
ECC. v. WOKO, Inc., 329 U.S. 233, 237 (1946): 


“The fact of concealment may be more significant 
than the facts concealed. The willingness to deceive 
a regulatory body may be disclosed by immaterial 


and useless deception as well as by material and per- 
suasive ones.” 


There is simply no way the appellant can now excuse or 
justify the varying ways in which he attempted to and in fact 
did mislead the Commission as to the ownership of his other 
Harriman business. 


Finally, on this point, it should be noted that although 
the appellant contends that his failure to remember the sale 
of the business interest may well give rise to a question of 
whether he is prone to carelessness (and we contend that it 
is substantially more than carelessness), the established prec- 
edents are against Crowder’s assertion that the Commission 
erroneously considered the matter. In this case, Crowder’s 
reliability was in issue, because upon it rode the whole 
question of whether his assertions that he was forced to sell 
WHBT and WDEH in 1956 because of ill health could be 
accepted. It is in just such sensitive areas where even mis- 
takes and carelessness can disqualify an applicant; @ fortiori 
proved misrepresentations and concealments validly bring 
forth that result. Charles P. B. Pinson, Inc. v. F.C.C., 116 
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U.S. App. D.C. 106, 321 F.2d 372 (1963): E. G. Robinson 


V. F.C.C.. 118 U.S. App. D.C. 144, 334 F.2d 534, cert. de- 
nied 379 U.S. 843 (1964). 


IV. 


Crowder Begs the Record When He Argues that 
the Commission’s Decision Is Without Support. 


A. The Commission's Disposition of the Crowder-Burn 
Testimonial Conflict Is Supported by the Record. 


Crowder directs a significant portion of his appeal to the 
Commission’s determination on the Crowder-Burn testimo- 
nial conflict. As indicated in the Counterstatement, one of 
the witnesses in the hearing below was Mr. Harry T. Burn, a 
banker and lawyer from Rockwood, Tennessee. As recog- 
nized in the Commission decision, Mr. Burn was not without 
interest in the proceeding, since his bank had bought from 
Crowder the note taken back by the latter for the deferred 
portion of the purchase price when he sold WHBT in 1956, 
with the note having an unpaid balance of approximately 
$23,000 at the time Burn’s bank acquired it in 1961. 
Crowder’s filing of his instant application for another station 
at Harriman, which would compete with the security assigned 
with the note, led the bank thrugh Burn, to file a petition to 
deny the Crowder application on that ground. Furthermore, 
Mr. Burn was a stockholder with Folkways’ President (Mr. 
Crosthwait) in another venture, WOVE, Inc., and the Rock- 
wood bank had provided financial assistance to both WHBT 
and WOVE, Inc. In his brief, the appellant makes a big 
point of these factors indicating interest on Burn’s part, and 
attacks Burn’s credibility on the grounds that he misstated 
his position with WOVE, Inc. This portion of Crowder’s 
attack on the Commission’s decision (App. Brief, p. 41, ff) 
should be read against this Court’s observations in Charles 
P. B. Pinson, Inc. v. F.C.C., supra: 
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“Appellant further argues that Mr. Gladstone’s tes- 
timony should have been totally disregarded because 
it ‘is hardly believable [that] any human being’ would 
not have been prejudiced beyond credibility by the 
prior accusations made against him by appellant. But 
one cannot disqualify the chief opposition witness 
by attacking him and then claiming prejudice. The 
credibility of the witness in these circumstances was 
for the trier of fact.” (321 F.2d at 375). 


In his onslaught on Burn, the appellant both ignores 
portions of the record and seeks to elide the Commis- 
sion’s actual limited use of the Crowder-Burn matter in 
the decision here on appeal. Turning to the last point first, 
it is clear beyond doubt from the Commission’s decision 
that Crowder lost the case himself, so to speak, by his own 
demonstrations of lack of credibility. As the Commission 
held in the decision on appeal, “we conclude that Crowder 
has failed adequately to reconcile his inconsistent represen- 
tations and has fallen short of meeting his burden of proof 
on the trafficking issue” and “We are not satisfied as to the 
credibility of Crowder [adverting to the WLIV deliberate 
misrepresentation].” (R. 1121-22). Furthermore, with spe- 
cific reference to the Crowder-Bum testimonial conflict, the 
Commission pointed out that it was not deciding the case 
against Crowder on account of the Burn testimony, “we 
wish it to be clear that we believe Crowder has failed to 
meet his burden of proof without regard to the Burn testi- 
mony.” (R. 1123). . 

The appellant tries to de-emphasize the significance of 
Crowder’s complete denial of any conversation with Burn 
concerning broadcasting practices or philosophies. Crowder _ 
unequivocally stated that he had only two conversations with 
Burn, once in 1953 when the remote studio lease was en- 
tered into and the other in 1961 when he assigned the deferred 
purchase money note to Burn’s bank. The appellant argues, 
inter alia, that the Commission improperly read Crowder’s 
testimony that he “had two business dealings with Mr. Burn 
in my life” as to mean that he talked with Burn only twice 
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(App. Br.. p. 43 and fin. 66), but the appellant fails to note 
that elsewhere on the record Crowder did in fact categori- 
cally assert that he talked with Burn only twice. Not ac- 
knowledged by the appellant in his brief is the portion of 
the record where. upon questions by the Broadcast Bureau 
counsel as to whether the two business dealings were the 
only occasions of discussions with Burn, Crowder so claimed: 


“Q. Just so that I am absolutely clear onthis you 
are stating categorically that the only occasion that 
you could recall, aside from the political meeting that 
you mentioned and the ones mentioned in your testi- 
mony. the only times that you ever had any contact 
with this man was on the two occasions which we 
have previously mentioned in my questioning? 

“A. Business contacts. 

“Q. Business contacts right now. 

“A. Right. 

“Q. Any other type of contact? 

“A. Not that I recall. 

“Q. Walking along the street? 

“A. No, sir.” (Tr. 1713). 


Moreover, in denying any conversation with Burn, Crowder 
stated that he would not have had sufficient background in 
brcadcast matters to have discussed the cperational or eco- 
nomic features claimed by Crowder to have been mentioned 
in the conversation. In view of Crowder’s experience in the 
field, in view of his own representation in the WLIV appli- 
cation that the operational financial aspects were estimated 
by him on the basis of his experience in broadcasting, to cite 
but a few indications of his experience, the Commission quite 
properly noted in the final decision an inability to accept 
the premise of Crowder’s disavowal of any conversation. In 
evaluating Crowder’s denial, the Commission opined. 

“We find it difficult to believe that the WHBT 
remote studios would or could have been huilt by 
the bank in its building in Rockwood without any 
contact at all between Burn and Crowder, who was 
then the sole owner of WHBT and its general man- 
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ager. * * * Further, it is reasonable to conclude that 
Crowder, having been in broadcasting since 1950, 
possessed the type of knowledge in 1961 that would 
have enabled him to evaluate the WHBT operation as 
conducted by Folkways, the present management, 
and relate to Burn his reasons for filing for the sec- 
ond station at Harriman, in apparent conflict with 
his indicated policy.” (R. 1125). 


The conclusion, then, that although there was some vague- 
ness by Burn as to the date of the principal conversation, his 
testimony couldn’t be wholly rejected because it was con- 
sistent with the objective evidence in the case, stands as a 
reasonable and justifiable evaluation of this matter. At the 
risk of repetition, but without any suggestion that the Com- 
mission’s conclusions anent the Burn-Crowder testimonial 
conflict are not wholly correct, we close this point by again 
noting that the ultimate conclusion to deny Crowder’s appli- 
cation was occasioned by the appellant’s own misrepresenta- 
tions, concealments and demonstrated proclivities to conceal, 


arrived at “without regard to the Bum testimony.” (R. 1123). 


B. Crowder’s Assertion that the Examiner's Resolution of the 
Issue Is the Preferable One Is Not Unexpected as an Argu- 
ment, but It Avails Him Naught. 


Crowder contends that the Examiner rather than the 
Commission made the correct assay of the trafficking: issue 
here. Both in his argument on the Commission resolution 
of the. Crowder-Bum testimonial conflict, as well as in his 
arguments with respect to the Commission’s overall consid- 
eration of the trafficking issue, Crowder urges that the Ex- 
aminer had the right view while the Commission did not. 
(See e.g. Crowder Point 1, App. Brief, p. 14). This argu- 
ment ignores the substantial line of cases represented by 
Lorain Journal Co. v. F.C.C., supra. As this Court there 
opined: 

“We have carefully examined the Commission’s 
consideration of the Examiner’s views because of the 
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claim of appellant Journal that the Commission had 
failed to give sufficient weight to the Examiner’s 
findings under the standard of Universal Camera Corp. 
v. NLRB, 340 U.S. 474, 71 S. Ct. 456, 95 L. Ed. 
456 (1951). We are fully appreciative of the impor- 
tance of the contribution of the hearing examiners 
to the maintenance of the rule of law in the deci- 
sions of administrative agencies. But their author- 
ity to render initial decisions does not mean that 
the various boards and commissions are relegated 
to the role of reviewing courts who sustain fact 
findings of courts of first instance unless clearly 
erroneous. FCC v. Allentown Broadcasting Corp., 
349 U.S. 358, 364, 75 S. Ct. 855, 99 L. Ed. 1147 
(1955). The responsibility for decision is placed in 
the Commissioners appointed by the President and 
confirmed by the Senate to discharge the function 
of administering the statutes under the agency’s 
cognizance.” (351 F.2d at 828). 


In considering the appellant’s argument that the initial 


decision was the correct one it should also be noted that in its 
final decision the Commission utilized substantially all of 
the findings of fact of the Examiner. Its difference with 
the Hearing Examiner was in the evaluation of those facts, 
particularly as they related to the sensitive issue of traffick- 
ing. In this connection, the observation of the Sixth Circuit 
Court is pertinent. Hamlin Testing Laboratories, Inc. v. 
A.E.C., 357 F.2d 632, 637 (1966): 


“The Commission adopted the findings of the 
Hearing Examiner that the violations as charged had 
been committed but disagreed that they had not been 
willful. It took the position that there is necessity 
for meticulous compliance with the rules and regula- 
tions in the interest of public health and safety, and 
that on the entire record there was reason to doubt 
that the licensee would perform in an acceptable 
manner, that the pattern of continued violations and 
false reports was persuasive that the license should 
not be renewed, conditionally or otherwise, as rec- 
ommended by the Hearing Examiner. The foregoing 
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findings and conclusions are supported by substantial 
evidence.” 


We submit that the aforegoing stated principles should doom 
Crowder’s appeal. 


CONCLUSION 


The first time Crowder’s application for a new station in 
Harriman, Tennessee was before this Court, in Folkways, 
supra, the Court pointed out that the trafficking in licenses 
issue which had been raised by Crowder’s past transactions 
and inconsistent explanations with respect thereto would 
disqualify him unless the questions were satisfactorily resolved 
in an evidentiary hearing, which was then required. The 
hearing has been held, and the Commission has entered a de- 
cision denying Crowder’s application on the ground that it 
could not find his successive attempts to explain the ques- 
tioned transactions to be credible and that he failed utterly 
to meet the burden of proof which was upon him under the 


sensitive trafficking issue. We submit that the Commission’s 
decision is sound, reasonable and supported by substantial 
evidence. 


For all the foregoing shown reasons, the intervenor prays 
that the Commission decision on appeal be affirmed and that 
the within party be given its costs. 


Respectfully submitted, 


ARTHUR H. SCHROEDER 
JOHN B. KENKEL 
WILLIAM M. BARNARD 


808 Munsey Building 
Of Counsel: Washington, D. C. 20004 


Miller and Schroeder Attorney for Intervenor 
Washington, D. C. Folkways Broadcasting 

Company, Inc. 
November 27, 1967 
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In the 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21,222 


F.L. Crowder, tr/as 
HARRIMAN BROADCASTING COMPANY, 
Appellant 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


FOLKWAYS BROADCASTING COMPANY, INC., 
Intervenor. 


APPEAL FROM DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


SUMMARY OF ARGUMENT 


Both the Appellee and the Intervenor partially rely in argument 
upon misstatements of record evidence, and, in the case of the latter, 
argument is premised in part upon data not introduced into evidence, 
upon comments of counsel during a bench conference which in no 


way can be attributable to Appellant, and upon evidence which the 
agency did not consider in reaching its decision. Appellant’s 1956 
purposes given for requesting permission to assign the licenses of Sta 
tion WHBT in Harriman and WDEH in Sweetwater were before the 
agency for consideration on three separate occasions in that year. 
They were also considered by the agency before its grant of the 
WXXL construction permit in 1966. At no time did the agency re- 
quest supplementation or indicate inadequacy or incompleteness 
thereof. Appellant’s proposed ownership interest in Station WLIV 
was fully disclosed to the agency before the applications to assign 
the WHBT and WDEH licenses were filed. The listing of Appellant 
in the WLIV application for permission to construct as the proposed 
General Manager of WLIV not only was before the agency since 
1956, but Appellant’s participation as such was fully explained to 
the agency before it granted the WXXL application. McCoin’s con- 
tinued listing without Appellant’s knowledge of Appellant as General 
Manager of WLIV after 1956 cannot be a part of the factual predi- 
cate necessary to support the agency conclusion. Appellant has not 
indicated at any time that his illness commenced in 1956. To the 
contrary, he has consistently stated that his purpose in selling WHBT 
and WDEH in 1956 was to withdraw at that time from the radio 
business in Harriman and Sweetwater, respectively. That desire was 
motivated by illness caused in 1955 by managerial inadequacies in 
the absentee-owned station in Sweetwater. Appellant had no inten- 
tion to engage in trafficking, and has carried the burden to establish 
that he did not do so. 


ARGUMENT 


Appellee and Intervenor continue to argue that Appellant’s 
broadcast record demonstrates a “pattern of false reports, conceal- 
ments and inconsistent representations” sufficient in number and 


magnitude to support the conclusion that Appellant is unfit to be- 
come again a broadcast franchise holder. In doing so, each misstates 
the evidence in significant measure. 


Thusly, the agency argues: 


1. “Crowder became the owner of WHBT on April 24, 
1950, serving as its General Manager and taking an active 
part in its day-to-day operations.” (Appellee’s Brief, Page 
3). 


The fact is that Crowder owned one-sixth of Harriman - 
Broadcasting Company, Inc., the licensee of WHBT from 
its inception in 1946 to 1950, and he became the General 
Manager of WHBT in 1948. On August 16, 1950, he be- 
came the sole stockholder of the licensee. He continued 
as General Manager until WHBT was sold on July 1, 1956. 


2. “Crowder stated in 1956, in connection with both 
WHBT and WDEH, that he ‘desire(d) to withdraw from 
the broadcast business’.” (Appellee’s Brief. Page 3). 


The fact is that Crowder stated that he wished to 
withdraw from the broadcasting business in Harriman and 
Sweetwater, respectively, at this time. 


3. “As of September 1956, Crowder . . . was the active 
manager of his 7-Up Bottling Plant (in Livingston) . - <M 
( Appellee’s Brief, Page 3). 


The fact is that Crowder never has been the manager 
of his bottling plant from the time of its purchase to the 
present date. 


4. “Nevertheless, appellant continued to represent him- 
self as the station’s general manager in WLIV’s 1958 and 
1962 renewal applications”. (Appellee’s Brief. Page 11). 

The fact is that from the time the WLIV license appli- 


cation signed by McCoin was filed with the Commission 
on November 15, 1956. Crowder had nothing to do with 


the station’s operation or with the applications subse- 
quently filed by McCoin. He did not even see the appli- 
cations. 


The Intervenor not only misstates the record, but uses in argu- 
ment bench conference comments of counsel and the hearsay con- 
tents of a document not admitted into evidence. Thusly, 


1. ~... Crowder was questioned as to when he deter- 
mined to sell WHBT and WDEH, but he refused to answer 
the question directly and claimed he didn’t know”. (Inter- 
venor's Brief. Page 9). 


The fact is that Crowder at no time refused to answer 
the questions directly. In 1967, he was being interrogated 
about events which had occurred more than a decade 
earlier. He simply stated that he did not remember when 
he had first spoken to the broker about selling his stations. 
He stated so to four separate questions about the same 
thing, and did state that he would certainly accept the 


broker’s statement as to when the initial contact had 
occurred. The unfair innuendo used by Intervenor here 
is typical unfortunately of its total position and the argu- 
ment it urges to buttress it. 


2 “Burn could not fix the specific time of the conver- 
sation, but placed it some time between February and May 
of 1957”. (Intervenor’s Brief, Page 12). 


This is only a half-truth. While Burn did not fix the 
month of his alleged conversation with Crowder, he did 
fix the year as 1957, he narrowed the month to one of 
two, he placed the time of day as 10 a.m., and he fixed 
the site as the lobby of his bank in Rockwood. 


3. “Why would he (Crowder) had made the first state- 
ment that ill health in 1956 forced the sales which he him- 
self had instituted voluntarily a year earlier if he was not 
in fact trying to hide the real reason for the sales sales 
(sic)?” (Intervenor’s Brief, Page 23). 


The fact is that Crowder at no time stated that he 
became ill in 1956. The record is consistently clear that 
his nervous condition originated in 1955 because of absen- 
tee ownership problems with managerial employees at 
WDEH, a situation which culminated in the 1956 disposal 
of his two stations. 


4. “When counsel for Folkways attempted to go into 
the medical question by seeking to ascertain whether 
Crowder had included the alleged 1956 health breakdown 
or medical advice relative thereto in applications for insur- 
ance thereafter, the examination was cut off by the Exam- 
iner upon objection by Crowder’s counsel. It was then sug- 
gested that any conversation with the doctor would have 
been but a casual one only, such as at a social event or on 
the golf course, and not part of any medical treatment.” 
(Intervenor’s Brief, Page 38). 

Again, Intervenor seeks to place Crowder’s illness 
commencement in 1956. This simply is not the case. In- 
tervenor also substitutes the word “would” for “could”, 
and fails to inform the Court that it is citing from a bench 
conference requested by its own counsel. The record reads 
as follows (Tr. 1686-1688): 

“Q. Mr. Crowder, in 1956 you purchased some term 
life insurance, did you not? New England Mutual? 

A. I don’t recall. 

Q. You don’t recall? 

A. No, sir. 

Q. How many life insurance policies do you have? 

Mr. Bilger. Mr. Examiner — 

Mr. Kenkel: Let me approach the bench on this. 

(The witness was temporarily excused.) 

Presiding Examiner: Bench conference. 

(A bench conference was held.) 


Mr. Kenkel: When you buy life insurance you have 
to fill out a medical statement and give whether you 


have consulted a doctor in the last five years. 
Presiding Examiner: Think of this, Mr. Kenkel. He 
didn't say he had any physical ailments. He said he 
was in 2 nervous condition. The mere fact that his 
answers to a life insurance question do not contain 
3 statement regarding his mental attitude toward 
something does not mean that there is a necessary 
contradiction to his statements here. 


He said that he was perturbed by these personnel prob- 
lems. the first manager was 2 womanizer, apparently. 
The second manager got into this political situation. 
That was the situation. 


Now I don’t know whether this is necessarily im- 
proper. It seems to me it is not pertinent. 


Mr. Letterman: I would like to ask whether you actu- 
ally have the application filed by him with the insur- 
ance company and you have it to produce in the hear- 
ing room. 

Mr. Kenkel: Not at this time. 


Mr. Bilger: In the first place there is something even 
further wrong with that in my judgment. You are 
obviously referring to the statement he filed that his 
doctor advised him to get out. Now on this insurance 
form this would not necessarily have been put down 
by him. It could have been a telephone call. It could 
have been a country club conversation on the golf 
course. It could have been a social engagement. 

He said, ‘I am nervous.” The doctor could easily have 
said, ‘Get out of the radio business.” 


Therefore, it is valueless. 
Presiding Examiner: You are objecting to it? 
Mr. Bilger: Yes, sir- 


Presiding Examiner: I must sustain the objection, Mr. 
Kenkel. The objection is sustained on the basis of 
the discussion that we had while the witness was off 
the stand. 


(The bench conference was concluded.)” 


The propriety of Intervenor’s argumentative use of 
what so obviously is not evidence and of what is in no way 
attributable to Crowder speaks for itself. 


5. “In connection with station WHBT, Crowder’s asso- 
ciate and long-time employee, Walter Scarbrough, testified’ 
that the station was operating smoothly, there were no 
financial problems, and Crowder neither complained of nor 
gave any indication of illness.” (Intervenor’s Brief, Page 
40). 


The fact is that Scarbrough did not testify that the 
station was operating smoothly, he did not testify that 
there were no financial problems, and he did not testify 
that Crowder gave no indication of illness. What he did 
say was that Mr. Crowder did not spend as much time at . 
WHBT during the last year and one-half he owned that 
station as he did earlier. As to whether that was due to 
Crowder’s health, Scarbrough stated he could not answer 
that question. Crowder did not complain to Scarbrough. 
(Tr. 1389-1390). 


6. Intervenor refers the Court to what purports to be a 
list of bank deposits for Station WDEH for its first six 
months of operation. (Intezvenor’s Brief, Page 37, Foot- : 
note 16). 


These data are contained in an exhibit which was 
marked for identification only, never having been intro- 
duced into evidence. For the most elementary of eviden- 
tiary reasons, the use thereof by Intervenor is objection- 
able. Nor can significance attach to “bank deposits” in 
any event unless the source thereof, among other things 
such as customer numbers and account size, is known. 
Here, such “bank deposits” have not been introduced into 
evidence, they have not been subjected to hearing test, 
they are on their face hearsay, they are meaningless stand- 
ing alone, and they are considerably less than the $5,000 
monthly billing to which Crowder testified. 


Still another factual error is contained in Intervenor’s Brief. On 
Page 4 thereof. Intervenor cites a portion of this Court’s Opinion 
which reversed the Commission’s grant of the Crowder application 
and required an evidentiary hearing. Therein, the following language 
appears: 

“In responding to Folkways’ trafficking allegations in 
the present proceeding, Mr. Crowder represents that 
in 1956 he was forced by ill health to sell his inter- 
ests in WHBT and WDEH: ‘Upon a doctor’s advice 
Mr. Crowder retired completely from active partici- 
pation in the radio broadcast industry.” However, 
when he applied for Commission approval of the 
two sales in 1956, he failed to give this reason though 
the Commission asked for a fuller statement of his 
reasons. It was not until 1963 that health reasons 
were suggested.” (Emphasis supplied). 

The Commission has never asked for a fuller statement of 
Mr. Crowder’s reason or purposes which he gave in 1956 in connec- 
tion with the applications for permission to assign the licenses of 

Stations WHBT and WDEH. The only inquiry directed to Mr. Crow- 
der by the Commission was that of December 17, 1965, wherein he 
was requested to explain the apparent inconsistency between the 50% 
WLIV partnership interest and the managership representation and 
the sale in 1956 of WHBT and WDEH for health reasons. As is noted 
in Appellant’s brief, Mr. Crowder did so, and on January 12, 1966, 
the Commission granted Crowder’s application, finding the “incon- 
sistency” more apparent than real. 


In other words, Crowder’s purposes in selling WHBT and WDEH 
were before the Commission on three separate occasions in 1956. 
Not then, nor at any time since, has the Commission asked to have 
those purposes or reasons expanded. It found them to be accept- 
able as stated. It also found them to be acceptable in 1966 when 
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it granted the WXXL application. And, what is more, it is finding 
such purposes given by proposed sellers in assignment applications 
acceptable now.’ 


There is something less than fair in now finding fault with Mr. 
Crowder’s 1956 responses to application questions based upon 
incompleteness when the agency three separate times did not ques- 
tion them or ask for supplementation. Surely there is a duty repos 
ing in this federal agency which requires it to raise questions of 
response adequacy to form questions at a time other than ten years 
hence in an evidentiary context wherein the applicant’s memory is 
put to the test and his answers then called evasive and vague and 
incredible. 


If Crowder’s investment in WXXL made by virtue of Commis- 
sion grant is to be lost, if he is to be branded a trafficker, and if he 
is for all practical purposes to be barred from holding a broadcast 
franchise for the rest of his life, no part of such decision should rest 
to any degree upon agency neglect or vicissitudes of its judgment. 

If the Commission now considers that Crowder’s stated purposes in 
1956 should have been expanded to state the “why’s” motivating 
his decision to withdraw from broadcasting at that time in Harriman 
and Sweetwater, it should have then requested supplementation or 
notified Crowder of the inadequacy of his stated purposes. What is 
more, the Commission granted in 1966 Crowder’s WXXL application 
after it was informed that Crowder’s illness was such a “why”. 


1 For example, the Commussion on September 15, 1967, granted an applica- 
tion to assign the license of Station KODL, The Dalles, Oregon, wherein the 
reason or purpose for requesting the assignment was “Assignor desires to dis- 
pose of radio station KODL”. (See BAL-6142). On September 19, 1967, the 
Commission granted an application to assign the license of Station KCHE, Cher- 
okee, lowa, wherein the reason or purpose for requesting the assignment was 
“Assignor desires to withdraw from the broadcasting business.” (See BAL-6103). 
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Intervenor refers continually to having “exploded” Crowder’s 
“explanations” during hearing of the events which caused him to sell 
WHBT and WDEH in 1956, and labels as “grotesque” Appellant’s 
position. The fact is that there are no inconsistencies in this record. 
There is the error Crowder made in listing his Harriman billiard par- 
lor ownership. It is fully explored in preceding briefs and need not 
be re-examined here. As to his purposes in selling WHBT and WDEH, 
he has never been inconsistent. He said in 1956 that he wanted to 
withdraw from the radio business in the two communities at that 
time. That was the absolute truth, and he did exactly that. In 1965, 
he responded to the Commission’s invitation to supplement his 1963 
opposition pleading to the Folkways Petition to Deny (wherein he 
said that he sold his stations because of ill health), explaining that 
while he acted as General Manager of WLIV until it went on the air 
he was not active after that time in that station. At the hearing, he 
explained why he became ill in 1955, and what he did and when to 
assign WHBT and WDEH. He changed no answer. He altered noth- 
ing. As to precisely what his arrangement was with McCoin (which 
both Appellee and Intervenor choose to categorize as “private”), 
Crowder testified as follows (Tr. 1485-1487): 


“Q. Now, there came 2 time when you acquired a 
50-percent interest in WLIV in Livingston? 


_ That is right. 


. Why did you acquire that interest? 


_ Can I tell this in my own way? 
. I think so. 
. What happened, my brother-in-law was a car dealer 
in Livingston and sold the business in 1955. 
Q. This is R. H. McCoin? 
A. That is right. For some reason he decided he 
wanted to go into radio, get a radio station in Living- 
ston, and he came to see me and wanted to form a 
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partnership. I refused. I told him I was, rather than 
getting in the radio business, I wanted to get out. So 
about the third time he came he said, “Look, I don’t 
know a thing about the procedure to get a construction | 
permit. I got to have some help. If you will be a 50- 
percent partner with me, I would appreciate it.’ 

I agreed to under one condition, that I would put the 
station on the air, so to speak, and after that I was 
through, because—or in an advisory capacity in case he 
needed advice. 

Q. All right, sir, looking at the period from the time 
that you agreed to assist Mr. McCoin, up until the sta- 
tion went on the air, and by that I assume you mean 
programming regularly? 

A. Yes, sir. That is right. 

Q. What did you do in terms of — 

A. I employed consultant engineers and attorneys 
and purchased the equipment, the office equipment, 
assisted in getting on the air and I was through. 

Q. What, if anything, did you do after the station 


went on the air until the time you sold your interests 
in WLIV to Mr. McCoin? 


A. Just give him some advice occasionally, that is all. | 
That is, when he asked for it. 


Q. Were there occasions when you visited the station 
itself? 


A. Yes, I visited it occasionally. 


Q. How frequently were those visits, or how frequent 
were those visits? 


A. I would say for the first year, maybe once a week. 
After that, maybe I would average once a month, and 
sometimes I wouldn't be around the place for three or 
four months in the busy season at the bottling plant par- 
ticularly. 
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Q. Did you at any time during the period you had 
an interest in WLIV issue any instructions to employees? 
A. Not one instruction: no instructions. I didn’t 
sign any forms, any checks, nothing. 
Q. Did you have anything to do in connection with 
the reports and applications filed on behalf of the licen- 
see of WLIV with the Commission? 
A. No. I didn’t. Frankly,I didn’t know he was still 
listing me as general manager, either.” 
And that is precisely what happened. This evidence is unrefuted, has 
been accepted by the Hearing Examiner, and is unchallenged by the 
Commission. Yet. the agency still wishes to hold Crowder account- 
able for McCoin’s continued listing of Crowder as General Manager. 
Indisputably, Crowder in 1956 withdrew from the radio business in 
both Harriman and in Sweetwater—just as he said he wanted to do. 
He did so because in 1955 he became a nervous wreck because of 
employee problems at the Sweetwater station. Mr. Smith’s 1956 
statement in the Commission’s files (set forth fully in Appellant’s 
brief) confirms that Crowder did experience the employee situation 
about which he testified. Crowder was not active in any broadcast 
station operation upon a day-to-day basis after 1956 unti! he con- 
structed and operated WXXL in Harriman. That is wholly consistent 
with his position that his nerves caused his desire to withdraw in 1956 
from broadcasting. He did accommodate his brother-in-law to the 
degree stated above. He did act as General Manager until WLIV went 
on the air. After that, he did nothing of consequence. In the name 
of basic fairness, wherein lies misconduct amounting to trafficking? 


Forgotten, it would appear by Intervenor and Appellee is the 
fact that in all of this record not one word appears to indicate that 
any of Crowder’s broadcast activities resulted in anything but opera- 
tion in the public interest. Not a complaint is there. They neglect 
also to consider the attributes of intent to serve the public which 
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appear in Crowder’s broadcast record and which the Commission in 
other cases has held were indicative of a lack of intent to engage in 
trafficking. Here would fall his improvement in the facilities of 
WHBT, his effort to improve WDEH even after there was an assign- 
ment of license application on file, and the testimony of Black (a 
Folkways’ witness) that Crowder always cooperated with the Harri- 
man school system when he owned and operated WHBT. If this 
broadcast record spanning more than a decade is to be outweighed 
in the balancing process, then the “findings” of the agency upon 
which it rests its trafficking conclusion must be of rational sub- 
stance. Its “We don’t believe Mr. Crowder’ ultimate conclusion 
must be supported in sufficient quantum by evidence which in reason 
can form an adequate foundation for its denial of a franchise under 
the trafficking issue. To what has it looked for such support? : 


First of all, the agency does not accept the fact that Crowder 
wished to sell WHBT and WDEH because he wished to withdraw 


from broadcasting in the communities in which he was so engaged, 
a desire which was motivated by his nervous condition as set forth 
heretofore. It states that “Ill health was not mentioned as a reason 
at the time of the sale, although the application form specifically re- 
quested the reason (or the purpose) for the sale.” As noted supra, 
the agency had Crowder’s purposes before it on three separate: occa- 
sions (twice for WDEH and once for WHBT). It also granted the 
WXXL application in 1966 after examining once again the applica- 
tions to sell these two stations. The agency ignores completely the 
1956 Smith corroboration of Crowder’s testimony concerning WDEH 
managerial problems, while faulting Crowder for lack of corroborat- 
ing medical evidence. In doing so, it does not mention that Crow- 
der’s testimony regarding his illness was not rebutted in any way 
since it first was presented to the agency and to Folkways in Janu- 
ary, 1963, and, paradoxically, while finding a need for corroborative 
medical evidence from Crowder it makes the finding that if Crowder 
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was ill he must have been precluded from all work, not just radio. 
Where. indeed. is the logic in that line of thought? 


The agency now seeks support for its views in Crowder’s having 
been listed as the proposed General Manager for WLIV in the orig- 
inal application to construct that station. Yet, it knew that such was 
the representation even before Crowder filed the applications to 
assign WHBT and WLIV in 1956. Further, in 1965 Crowder explained 
to the agency that he was the WLIV General Manager until the sta- 
tion went on the air. The Commission was satisfied. It granted his 
WXXL application. During the hearing, Crowder again explained his 
position with WLIV, testifying that he did not even know that Mc- 
Coin kept listing him as General Manager in post-1956 WLIV appli- 
cations. Nonetheless, although the Commission expressly refrained 
from finding trafficking as to WLIV (and for good reason, since the 
evidence totally supported Crowder that he had nothing to do with 
that station after it went on the air for all practical purposes), it still 
tries to hold Crowder accountable for the contents of McCoin’s WLIV 
applications. 


The agency relies also upon the mistake Crowder did make in 
listing his two-thirds ownership of the Harriman billiard parlor busi 
ness. Enough has been said in Appellant’s brief about this to reflect 
his view of such reliance. As to the Burn testimony, the agency 
decision is unclear as to how much weight, if any, was accorded to 
Burn’s allegations. Appellee and Intervenor urge that Burn’s testi- 
mony can be disregarded without injury to the necessary support for 
the Commission’s trafficking conclusion, although the agency in its 
decision considered it in full. Such agency vagueness, however, has 
already cast upon Crowder an unfair burden even though Burn’s bias, 
self-interest and demonstrated proclivity for misrepresentation de- 
stroys any value which otherwise might have been attached to his 
testimony. 
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Not to be overlooked are the repeated comments of both the 
Appeilee and the Intervenor about the profits realized by Crowder 
from the sales of the three stations, although neither indicates nor 
tries to demonstrate that any or all were excessive or not in. con- 
formity with market values at sale times. Innuendo is present. Evi- 
dence tending to support the “price” element of trafficking is not. 


The Intervenor dwells at some length upon facets of the testi- 
mony which the agency chose to disregard in its deliberations, mak- 
ing Intervenor’s allegations and argument in these areas irrelevant. 
Into these categories would fall Intervenor’s efforts during trial re- 
garding the WXXL rate card, the WXXL program survey, and WXXL 
programming. None has a bearing upon trafficking, a fact the agency 
itself recognizes.” ; 


CONCLUSION 


Appellant has carried his burden of proof during the hearing in 
establishing that he held no intent to engage in trafficking, and that 
he, in fact, did not engage in trafficking. The evidence of record 
upon which the agency relies for its ultimate conclusion is not suffi- 
cient in either quality or quantity to support it. 


Respectfully submitted, 


DONALD E. BILGER 
1101 17th Street, N. W. 
Washington, D. C. 20036 


Of Counsel: Counsel for Appellant 


Smith, Pepper, Shack & L’Heureux 
Washington, D. C. 


December 12, 1967 


2. . : aa . ; 
?The Hearing Examiner so found, and the Commission totally ignores these 
arguments of Intervenor in its decision. 


